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MEMORANDUM. 


^ 


For  the  purpose  of  oarrytiig  into  efi^t  the  proTisionB  of  article  6,  section  7, 
of  the  Constitution  of  1867-8,  (the  only  artide  of  said  Oonstitution  which  was 
adopted  by  the  people,)  the  legislature,  by  an  act  passed  on  the  27th  of  April, 
1870,  abrogated  the  general  terms  of  the  Supreme  Court,  as  organized  under 
then  existing  laws,  from  and  after  the  1st  day  of  May  then  next,  and  directed  that 
thereafter,  all  causes  and  matters  then  pending  in  such  general  terms,  or  which, 
by  law  might  be  brought  before  them,  should  be  cognizable  befone  the  gen- 
eral terms  organized  under  that  act 

By  section  2,  the  State  was  divided  into  four  departments : 

Th^a  Mrst  Department  to  coneist  of  the  Ist  Judicial  Diatrict 
The  Second  Department,  of  the  2d  Judicial  District 
The  2%ird  Department,  of  the  3d,  4tli  and  6th  Judicial  Districts. 
The  Fmtrth  Department,  of  the  5th,  7th  and  8th  Judicial  Districts. 

The  statute  specifies  the  times  and  places  at  which  general  tenns  shall  be 
neld,  in  the  several  departments. 

Section  8  requires  the  Governor  to  designate  from  the  whole  bench  of  justices 
of  the  Supreme  Court,  a  presiding  justice,  and  two  associate  justices,  for  each 
of  said  departments,  to  compose  the  general  term  therein ;  the  penon  dteig- 
nated  as  presiding  justice,  to  act  as  such  during  his  official  term;  and  each 
person  designated  as  associate  justice,  to  act  as  such  for  five  years  from  the 
Slst  of  December  next  after  such  designation,  or  until  the  earlier  close  of  his 
official  term. 

By  section  5,  such  general  terms  are  declared  to  have  all  the  powers  and 
jurisdiction  which,  under  then  existing  laws,  belonged  to  the  general  terms  of 
the  court.    {Lawi  o/ 1870,  eh.  408,  p.  947.) 

In  accordance  with  the  provisions  of  this  act,  the  Governor,  on  the  25th  of 
May,  1870,  designated  the  following  as  presiding  justices  and  associate  justices 
for  eadi  of  the  judicial  departments,  to  compose  the  general  term  therein,  viz : 

1st  Department.    Daniel  P.  Ingbaham,  presiding  justice,  and  Albebt 

Cabdozo  and  Geobge  G.  Babnabd,  associate  justices. 
2d  Department.    Joseph  F.  Babnabd,  presiding  justice,  and  Jaspeb 

W.  GiLBXBT  and  Abbaham  B.  Tappen,  associate  justices. 
3d  Department.     Theodobe  Milleb,  presiding  justice,  and  Platt 

PoTTEB  and  John  M.  Pabkeb,  associate  justices. 
4ih  Department.    Joseph  Mulun,  presiding  justice,  and  Thomas  A. 

Johnson  and  John  L.  Talgott,  associate  justices. 
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Anna  Tait  vs.  Salina  Gulbbrtson  and  Andrew  Cul- 

BBRTSON,  her  husband. 

At  oommon  law  an  action  lay  against  husband  and  wife  jointly,  for  a  libel 
written  and  published  by  the  wife,  alone ;  and  a  general  judgment  could  be 
rendered  agamst  them  both,  if  the  charge  were  established.  This  rule  has 
not  been  changed,  by  statute,  in  this  State. 

APPEAL  from  an  order  denying  a  new  trial,  and  from 
a  judgment  rendered  for  the  plaintiff,  against  both 
defendants,  on  a  verdict 

Brawn  (t  Beach,  for  the  appellant 

Hubhard  dk  Wrighty  for  the  respondent 


10  CASES  IN  THE  SUPREME  COURT. 

Tail  V.  CuIbertsoD. 

By  the  Courty  Foster,  J.  The  only  question  in  the  case 
is  whether  an  action  can  be  maintained  against  husband 
and  wife  for  a  libel  uttered  and  published  by  the  wife. 

The  action  was  tried  at  a  circuit  court  held  in  and  for 
the  county  of  Jefferson,  before  Mullin,  J.,  and  a  jury. 

The  libel  against  the  plaintiff  was  proved  to  have  been 
uttered  and  published  by  the  defendant  Salina  Culbert- 
son  alone ;  and  it  appeared  that  she  was,  at  the  time  of 
such  publication,  the  wife  of  the  defendant  Andrew  Cul- 
bertson,  and  so  continued  at  the  time  of  the  trial. 

At  the  commencement  of  the  trial  the  defendant  An- 
drew Culbertson  moved  to  dismiss  the  complaint  as  against 
him,  substantially  on  the  ground  that  he  could  not  be 
made  liable  for  the  libel  of  his  wife,  and  was  therefore 
not  a  proper  party  to  the  action.  The  motion  was  denied, 
and  the  defendants'  counsel  excepted.  At  the  close  of  the 
plaintiff's  testimony,  and  again  at  the  close  of  the  whole 
evidence,  a  motion  was  made  on  behalf  of  the  husband  for 
a  nonsuit  upon  the  same  grounds,  which  the  court  denied, 
and  to  which  decision  the  defendants'  counsel  excepted. 
The  court  was  then  asked  to  direct  a  verdict  for  the  hus- 
band, which  it  refused,  and  "charged  the  jury  that  if 
they  found  that  the  defendant  Salina  Culbertson,  the  wife 
of  the  defendant  Andrew  Culbertson,  wrote  and  pub- 
lished the  alleged  article,  and  found  a  verdict  against  her, 
then  the  plaintiff'  would  be  entitled  to  a  general  verdict 
against  both  defendants."  To  which  refusal,  and  also  to 
which  charge,  the  defendants'  counsel  excepted. 

The  jury  found  a  verdict  against  both,  defendants  for 
$500.  A  motion  for  a  new  trial  was  made,  on  the  judge's 
minutes,  and  was  denied;  which  was  excepted  to  by  the 
defendants'  counsel,  and  judgment  was  entered  according 
to  the  verdict,  for  the  plaintiff,  for  damages  and  costs,  and 
the  defendants  appealed. 

The  counsel  do  not  question  that,  at  common  law,  the 
husband  could  be  sued  jointly  with  his  wife,  for  a  libel 
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uttered  by  her  alone,  or  that  in  such  action  judgment 
could  be  rendered  against  them  both,  if  the  charge  against 
her  were  established ;  and  of  course  the  rale  is  the  same 
now,  unless  it  has  been  changed  by  act  of  the  legislature, 
which,  it  seems  to  me,  there  is  not  the  least  pretext  for 
assuming. 

The  common  law  has  been  so  far  changed  thata  mar- 
ried woman  may  take,  hold,  convey  and  use  property  in- 
dependent of  her  husband,  as  if  she  were  a  feme'  sole. 
She  may  engage  in  business  on  her  own  account,  with  her 
own  separate  property.  She  may  make  herself  liable  on 
her  contracts,  in  regard  to  her  separate  estate  and  busi- 
ness, and  for  such  liabilities  she  may  and  must  be  sued 
alone ;  and  she  may  and  must  maintain  actions  alone,  for 
claims  arising  out  of  her  separate  estate  and  business,  or 
for  injuries  committed  against  her  person  or  character. 

But  while  the  statute  authorizes  her,  in  very  broad 
terms,  to  dispose  of  her  separate  property,  as  if  she  were 
sole,  it  is  held  that  she  cannot  do  so  to  her  husband,  for 
his  disability  to  take  from  her  by  a  conveyance  still  con- 
tinues, notwithstanding  the  comprehensive  general  lan- 
guage used  in  the  statute.  (  White  v.  Wager,  25  N,  F.  Bep. 
328.)  So,  too,  the  act  of  1862  declared  that  "  any  mar- 
ried woman  may  bring  and  maintain  an  action  in  her  own 
name  for  damages,  against  any  person,  or  body  corporate, 
for  any  injury  to  her  person  or  character,  the  same  as  if 
she  were  sole;"  but  this  court  held  that  she  could  not 
bring  such  action  at  law  against  her  husband.  {Freethy 
V.  Freethy,  42  Barh,  641.)  It  would  be  easy  to  multiply 
the  references  to  cases  to  show  that  the  decision  of  the 
court  below  was  correct;  but  I' think  it  would  be  bestow- 
ing upon  the  question  more  importance  than  it  deserves. 
It  is  sufficient  to  say  that  there  is  no  language  of  any 
statute,  general  or  special  in  its  terms,  from  which  the 
construction  contended  for  by  the  appellant  can  be 
claimed;   and  the  very  cases  cited  in  the  points  of  his 
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counsel  are  in'  conformity  with  the  rule  adopted  by  the 
court,  and  do  not  militate  in  the  least  against  it  As  in 
the  case  of  Porter  v.  Mounty  (45  Barb.  422,)  where  it  was 
held  that  an  action  could  not  be  maintained  against  the 
husband,  with  his  wife,  to  recover  back  excessive  inter- 
est, paid  upon  a  loan  made  by  her,  out  of  her  separate 
estate.  And  the  court  puts  its  decision  expressly  upon  the 
ground  that  the  transaction  related  solely  to  her  separate 
estate.  And  in  the  case  of  BadgUy  v*  Becker,  (44  Barb. 
577,)  where  it  was  held  that  a  married  woman  whose 
husband  had  abandoned  her  and  his  family,  and  resided 
in  another  State,  could  maintain  an  action  for  the  seduc- 
tion of  her  daughter,  who  was  over  twenty-one  years  of 
age,  and  was  in  the  actual  service  of  the  mother,  who 
was  carrying  on  business  on  her  own  and  separate  ac- 
count. And  the  court  put  the  right  of  the  mother  to 
recover  on  the  ground  that  the  daughter  was  of  full  age, 
and  of  the  actual  service  of  the  daughter  in  such  sepa- 
rate business  of  the  mother. 

I  have  no  doubt  that  the  common  law  rights  and  du- 
ties in  respect  to  the  questions  before  us,  have  not  been 
changed,  and  that  the  decision  of  the  court  below  was 
correct. 

The  judgment  should  be  affirmed. 

[Onondaga  Qbnbbal  Tbbm,  June  29, 1869.    Baeon,  Fdftter,  MttUm  and  Mor- 
fftm,  Justices.] 
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For  defects  or  irregularities  not  affecting  the  Jorifldfction  of  the  court,  and 
where  no  ihiud  or  collusion  is  imputed,  the  r«niedy  is  given  to  the  party, 
alone ;  an4  another  judgment  creditor  is  not  entitled  to  have  such  proceed- 
ings or  judgment  set  aride. 

An  order  for  a  substituted  serrice  of  the  summons  and  complaint,  obtained 
upon  a  sheriff's  return  that  the  defendant  cannot  be  found,  that  the  sum- 
mons and  complaint  cannot  be  serred  personally,  and  that  he  has  left  to 
aroid  proceedings  against  him  by  his  creditors,  and  upon  an  affldarit  which 
does  not  contain  the  statements  required  by  chapter  611  of  the  Laws  of  1858, 
as  amended  by  chapter  212  of  the  laws  of  1868,  is  not  warranted  by  the 
statute ;  and  a  serrice  made  under  it  will  not  confer  jurisdiction. 

The  issuing  of  an  attachment  is  "the  allowance  of  a  provisional  remedy,*' 
within  the  meaning  of  section  189  of  the  Code  of  Procedure;  and  if  it  be 
legally  issued,  all  questions  subsequent  are  questions  of  regularity,  and  not 
of  jurisdiction. 

APPEAL  from  an  order  denying  a  motion  to  set  aside 
the  attachment^  jndgment  and  sabsequent  proceedings, 
kc.y  in  the  second  above  entitled  action. 

On  the  15th  day  of  January,  1869,  the  plaintiffs  in  that 
action  caused  to  be  issued  to  the  sheriff  of  Onondaga 
county  a  summons  and  complaint  in  that  action,  with 
Tenue  in  that  county,  and  the  sheriff  returned  thereto,  on 
the  same  day,  that  he  had  made  proper  and  diligent  efforts 
f  to  serve  the  same  on  the  defendant ;  that  he  could  not  be 

found ;  and  that  the  summons  and  complaint  could  not  be 
served  personally ;  and  it  also  appeared  by  the  return,  that 
the  defendant  was  expecting  trouble  with  his  creditors 
and  had  left  to  avoid  proceedings  against  him  by  them. 
This  return,  together  with  an  affidavit  of  one  Seif  ker,  were 
on  that  same  day  presented  to  the  county  judge  of  Onon- 
daga county,  and  he  issued  a  warrant  of  attachment  in  the 
action,  pursuant  to  the  provisions  of  sections  227  to  231  of 
the  Code  of  Procedure,  which  attachment  was  delivered 
to  the  sheriff^  and  a  levy  thereunder  made,  the  same  day, 
by  him,  on  personal  property  belonging  to  the  defendant, 
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to  the  amount  of  about  $100 ;  and  on  the  same  day  the 
respondents,  on  the  same  return  and  affidavit,  obtained 
an  order  from  the  judge  for  a  substituted  service  of  the 
summons  and  complaint,  but  the  affidavit  on  which  such 
order  for  substituted  service  was  obtained  did  not  show 
"  that  the  action  was  a  partition  case,  or  that  no  personal 
claim  was  made  against  the  defendant,  or  that  the  defend- 
ant was  not  an  officer,  soldier  or  musician,  actually  absent 
from  his  place  of  residence,  and  actually  engaged  in  the 
army  or  military  service  of  the  United  States ;  nor  a  sailor 
or  marine  actually  absent  from  his  place  of  residence,  and 
actually  engaged  in  the  naval  service  of  the  United 
States." 

The  sheriff,  on  the  said  15th  day  of  January,  pursuant 
to  the  order,  served  the  summons  and  complaint  on  the 
defendant,  by  leaving  it  with  his  wife,  at  his  dwelling- 
house  in  said  county ;  but  no  order  for  publication  was 
made,  and  no  personal  service  of  the  summons  made  on 
the  defendant,  except  that  within  two  or  three  days  ^fter 
the  same  was  delivered  to  his  wife,  she  handed  them  to 
the  defendant 

No  answer,  demurrer  or  notice  of  appearance  was  served 
by  tl^e  defendant,  and  on  the  6th  day  of  February  the 
attorney  for  the  plaintiffs  entered  up  a  judgment  in  their 
favor,  against  the  defendant,  for  the  sum  of  $289.57  of 
damages  and  costs,  and  on  the  8th  day  of  February  issued 
an  execution,  to  the  said  sheriff^  who  levied  it  on  ttie 
goods  that  he  held  by  virtue  of  the  attachment.  An  affi- 
davit of  the  plaintiffs'  attorney,  that  no  answer,  demurrer 
or  notice  of  appearance  had  been  served,  and  that  more 
than 'twenty  days  had  elapsed  since  the  service  of  the  sum- 
mons and  complaint,  was  drawn  before  the  judgment  was 
entered ;  but  by  mistake  and  inadvertence  it  was  not  veri- 
fied, and  on  the  12th  day  of  February  an  order  was  granted 
at  special  term,  that  the  said  verification  be  made  that  day, 
with  the  same  force  and  effect  as  though  made  before  the 
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judgment  roll  was  filed;  and  that  the  order,  or  a  copy 
thereof,  be  annexed  to  the  judgment  roll ;  which  was  done. 

On  the  19th  of  January,  1869,  Gere  commenced  the 
first  above  entitled  action  by  a  summons  personally  served 
upon  the  defendant,  and  on  the  9th  day  of  February  re- 
covered a  judgment  therein  against  the  defendant  for 
990.13  of  damages  and  costs,  and  on  the  same  day  issued 
an  execution  to  the  said  sheriff  to  collect  the  same,  and 
the  sheriff  levied  the  same  on  the  aforesaid  property. 

Gere  then  moved  the  court,  at  special  term,  to  set  aside 
the  attachment  and  judgment  and  execution  in  favor  of 
Peters  k  Knapp,  and  directing  the  sheriff  to  pay  the 
proceeds  of  the  property  levied  on,  to  Gere ;  which  motion 
was  denied.  From  which  order  this  appeal  was  taken,  by 
Gere. 

Charles  E.  StevenSj  for  the  appellant 

Wm.  J.  Wollaeey  for  the  respondents 

By  the  Court,  Fostbr,  J.  The  proceedings  on  the  part 
of  Peters  &  Knapp,  in  objkaining  their  judgment,  were  not 
authorized  by  the  statutes,  and  were  irregular;  and  there 
is  no  doubt  that  upon  application  of  the  defendant,  made 
within  a  reasonable  time,  the  court  would  have  set  them 
aside  for  that  reason.  But  nothing  can  be  clearer  than 
that  for  defects,  or  irregularities,  not  affecting  the  juris- 
diction of  the  court,  and  where  no  fraud  or  collusion  is 
imputed,  the  remedy  for  such  defects  is  given  to  the  party 
alone,  and  that  another  judgment  creditor  is  not  entitled 
to  have  such  proceedings  or  judgment  set  aside. 

The  only  important  question,  therefore,  is,  did  the  court, 
in  the  action  of  Peters  &  Knapp,  |cqaire  jurisdiction  or 
not 

The  order  for  a  substituted  service  granted  by  the  county 
judge,  was  not  warranted  by  the  statute,  upon  the  evi- 
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dence  produced  before  him,  for  the  reason  that  it  did  not 
contain  the  statements  required  by  chapter  511  of  the  laws 
of  1853,  as  amended  by  chapter  212  of  the  laws  of  1863, 
herein  before  quoted;  and  the  amendment  of  1863  de- 
clares  that  unless  such  affidavit  shall  show  such  facts,  no  ^ 

such  order  shall  be  allowed  by  the  court  or  judge. 

If,  therefore,  the  question  of  jurisdiction  depended 
alone  upon  the  service  of  the  summons  and  complaint 
pursuant  to  the  order,  I  should  have  no  doubt  that  such 
service  would  not  confer  it.  It  is  true  that  within  two  or 
three  days,  after  such  substituted  service,  the  wife  of  the 
defendant  handed  over  to  him  the  copy  of  the  summons 
and  complaint  so  served,  but  such  delivery  to  him  was  less 
than  twenty  days  before  the  judgment  was  entered.  But 
from  the  time  of  such  delivery  he  knew  that  such  irregu- 
lar and  void  service  had  been  made,  and  perhaps  could 
and  did,  by  not  interfering  to  prevent  or  to  set  aside  the 
judgment,  waive  the  irregularity.  But  however  that  may 
be,  (and  I  am  not  inclined  to  lay  any  stress  upon  it,)  I 
think  that  for  another  reason  the  court  did  acquire  juris- 
diction of  the  action,  and  had  all  the  subsequent  proceed- 
ings under  its  control. 

From  what  appears  before  us,  on  this  appeal,  we  are 
not  authorized  to  say  that  the  county  j  a  dge  had  no  right 
to  issue  the  warrant  of  attachment  It  does  not  appear 
that  all  the  evidence  upon  which  the  attachment  was 
issued  is  before  us.  And  even  if  that  were  the  case,  I 
think' enough  appears  affirmatively  to  show  that  the  evi- 
dence authorized  the  judge  to  determine  whether  to  grant 
it  or  not.  And  the  appellant  does  not  seriously  question 
the  right  of  the  judge  to  grant  the  attachment ;  but  as  to 
that,  mainly  relies  upon  the  /act  claimed,  that  the  sum- 
mons was  not  personally  served,  or  a  publication  of  it 
commenced  within  thirty  days  after  the  attachment  was 
issued. 

But  the  attachment  was  issued ;  and  if  it  was  legally 
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issued,  theu  all  qaestions  subsequent  are  questions  of 
regularity,  and  not  of  jurisdiction;  for  the  Code  (section 

rl39)  provides  that  "  from  the  time  of  the  service  of  the 
summons,  in  a  civil  action,  or  the  allotvance  of  a  provisional 
remedy^  the  court  is  deemed  to  have  acquired  jurisdiction, 
and  to  have  control  of  all  the  subsequent  proceedings." 
This  language  is  too  plain  to  admit  of  dispute,  and  there 
can  be  no  question  that  the  issuing  of  an  attachment  is 
)  *Hhe  allowance  of  a  provisional  remedy."    {Code^  tit.  7.) 

And  there  is  no  reason  appearing  why,  in  this  case,  the 
court -should  give  a  strained  construction  of  that  section 
in  order  to  favor  the  appellant.  There  is  nothing  to  show 
that  the  demand  of  the  respondents  was  not  an  honest 
one.  But  as  I  have  no  doubt  in  regard  to  the  construc- 
tion to  be  given  to  the  139th  section  of  the  Code,  I  will  not 
further  pursue  the  subject.  The  order  appealed  from 
should  be  affirmed,  with  $10  costs. 

[Onovdaoa  Gbkbbal  Tebm,  June  29,  1869.    Baamt  Fatter,  MuOm  and 
Morgan,  Justices.] 
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Where  a  jostioe  of  the  peace,  after  rendering  a  judgment  in  favor  of  the  plain- 
tiff, by  mistake  entered  the  same  in  his  docket  as  a  Judgment  in  &yor  of  the 
defendant^  and  a  transcript  of  such  judgment  being  filed  and  docketed  in  the 
county  clerk's  office,  the  plaintiff  was  compelled  to  pay  the  Judgment ;  Sdd 
that  an  action  could  be  mamtained  by  the  latter,  against  the  Justioe,  as  for 
an  act  of  ministerial  negligence  and  carelessness  by  which  the  plaintiff  had 
been  directly  ii\jured. 

Such  a  case  does  not  fall  within  the  rule  of  Judicial  impunity  for  acts  done  by 
a  judicial  officer  in  the  trial  of  causes  and  rendition  of  judgments ;  it  being 
settled  that  the  act  of  entering  the  Judgment  in  the  docket,  by  a  justice,  is  a 
ministerial  act,  and  is  no  part  of  the  judicial  fonction  of  rendering  the  judg- 
ment. 

Where  a  justioe  swore  that  from  the  evidence  before  him  in  a  case  he  *^  found 
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hiijudgmmt  against  the  defendant  and  in  favor  of  the  plaintiff,  for  the  sum 
of,  &c.,  bat  upon  entering  said  judgment  in  his  docket  he  by  mistake  inserted 
the  name  of  the  defendant  in  the  place  of  that  of  the  plaintiff;"  Hdd  that  this 
was  to  be  understood  as  an  averment  that  the  Justice  had  reduced  his  judg- 
ment to  form,  by  his  official  act,  and  then  made  the  mistake  in  entering  the 
judgment  so  formed,  upon  his  docket ;  and  that  the  error  was  ministerial. 

Held  altOy  that  the  justice  had  the  right  to  correct  such  a  mistake  in  his  docket, 
the  moment  he  discovered  it;  the  error  being  merely  clerical. 

A  promise  by  a  justice  of  the  peace,  who  has  by  his  own  negligence  and  care- 
lessness entered  an  erroneous  judgment  upon  his  docket,  in  fkvor  of  the 
defendant  instead  of  the  plaintiff,  that  if  the  plaintiff  will  make  a  motion  in 
the  county  court  to  set  aside  the  en-oneous  judgment,  or  the  execution  issued 
thereon,  he  will  pay  all  the  damages  growing  out  of  his  mistake,  in  case  the 
execution  shall  not  be  set  aside,  is  not  against  public  policy,  and  ah  action 
will  lie  upon  it. 

APPEAL  by  the  plaintiff  from  ajudgmentof  the  county 
court  of  Seneca  county,  reversing  the  judgment  of  a 
justice  of  the  peace. 

In  1865  the  defendant  was  an  acting  justice  of  the  peace 
of  the  town  of  Ovid,  Seneca  county.  The  plaintiff,  Daniel 
Christopher,  brought  suit  against  one  Samuel  Smith  for 
house  rent,  money  lent  and  property  sold,  before  this  de- 
fendant, as  justice.  Samuel  Smith  appeared  and  put  in  a 
defense,  to  wit,  for  work,  &c.  Each  party  was  sworn  as 
to  the  correctness  of  his  account,  and  it  appears  the  justice 
took  four  days  to  decide.  The  justice  was  sworn  in  the 
subsequent  proceedings  instituted  to  set  aside  the  execu- 
tion issued  on  said  judgment,  and  says,  "that  from  the 
evidence  in  the  case  he  formed  his  judgment  against  the 
defendant,  (Smith,)  and  in  favor  of  the  plaintiff,  (Chris- 
topher,) for  the  sum  of  $37.13;  but  upon  entering  said 
judgment  in  his  docket,  made  a  mistake,"  &c.  Such  mis- 
take consisted  in  entering  judgment  in  favor  of  the  defend- 
ant, instead  of  the  plaintiff,  in  that  suit 

Before  twenty  days  had  expired  from  the  rendering  of 
judgment,  the  justice  (this  defendant)  notified  Christopher 
that  he  had  rendered  judgment  in  his  favor  for  $37.13. 
He  also  informed  the  constable,  who  was  sent  by  Chris- 
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topher  for  an  execution,  within  the  same  time,  that  he  had 
rendered  a  judgment  in  favor  of  Christopher  for  $37.13. 
The  defendant  being  informed  "  that  he  had  no  ri^nt  to 
correct  the  mistake,"  on  the  27th  of  October,  1865,"  some 
forty-one  days  after  the  entry  of  judgment,  gave  a  tran- 
script of  the  judgment  as  it  appeared  on  his  docket,  upon 
filing  which  transcript  in  the  county  clerk's  office  a  judg- 
ment was  docketed,  and  an  execution  issued  thereon, 
against  the  plaintiff.  This  execution  caused  the  first  in- 
timation Christopher  had  received  that  all  was  not  right. 
He  (Christopher)  thereupon  had  an  interview  with  the 
justice,  (this  defendant,)  and  it  resulted  in  the  defendant 
telling  him  to  get  Donaldson,  an  attorney,  and  see  what 
could  be  done  in  the  premises,  and  promised  if  he  (Chris- 
topher) got  beaten  in  the  proceedings,  he  would  make 
him  whole,  &c.  Both  Christopher  and  the  justice  saw  and 
talked  with  Donaldson;  proceedings  were  had  in  the 
county  court  of  Seneca  county  to  set  aside  the  execution, 
&c.  The  defendant  made  an  affidavit,  and  the  result  was 
Christopher  did  get  beaten;  he  lost  his  claim  against 
Smith,  had  to  pay  the  judgment  against  himself  and  paid 
out  more  money  on  account  of  the  motion,  and  was  put  to 
more  expense.  Upon  this  promise,  so  made  under  the 
circumstances,  this  suit  was  commenced  in  justice's  court, 
tried  before  a  jury,  and  resulted  in  a  judgment  in  favor 
of  Christopher  for  $100.28  damages  and  costs.  The  county 
court  of  Seneca  county  reversed  the  judgment  rendered 
in  justice's  court  From  that  judgment  of  reversal  the 
plaintiff  appealed  to  this  court. 

Wm.  V.  Bruyn^  for  the  appellant. 

L  It  is  not  claimed  that  there  was  any  fraud  on  the  part 
of  the  justice,  in  the  case  of  Christopher  v.  Smithy  or  on  the 
part  of  Smith,  the  defendant  in  that  suit  But  we  do  claim 
that  by  the  gross  blundering  and  inexcusable  carelessness 
of  the  justice,  (this  respondent,)  he  is  liable  ;  they  having 
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occurred  not  in  his  judicial  action,  but  in  the  course  of  his 
ministerial  acts^  and  that  without  any  promise  on  the  part 
of  the  defendant,  he  would  have  been  liable  for  the  dam- 
ages actually  occasioned.  1.  The  act  of  the  justice  in 
misleading  the  plaintifi'  as  to  the  true  entry  on  his  docket, 
also  misleading  the  constable  sent  by  Christopher  for  an 
execution,  cannot  be  considered  as  judicial  acts,  and  are  in 
no  wise  excusable  except  upon  the  payment  of  the  dam- 
ages occasioned  thereby.  The  plaintifi:*  thereby  lost  his 
right  to  appeal  2.  The  "  forming  of  his  judgment  against 
Smith,  and  in  favor  of  Christopher,  for  $37.13,*'  determined, 
doubtless,  by  adding  up  the  items  of  account  on  either 
side  and  striking  the  balance,  was  clearly  a  judicial  act ; 
but  the  entry  in  his  docket,  of  that  determination,  was 
purely  a  ministerial  act,  and  the  entry  of  judgment  against 
Christopher,  instead  of  in  his  favor,  was  a  ministerial,  and 
not  judicial  error.  The  statute  is  "  directory,  merely,"  and 
^'judgment  need  not  be  entered  in  the  docket  within  font 
days ;  it  is  good  if  entered  there  at  any  time  after/' 
(6  Hill,  38.  2  Comst.  134.)  3.  The  justice  should  have 
corrected  his  docket  upon  discovering  the  error.  He  had 
the  right  to  do  so.  (1  CowerCs  Treatise^  383,  3(2  ed.  9  Wend. 
298.)  The  statute  being  "directory,  merely,"  (2  Comst, 
134,)  suppose  he  had  discovered  his  mistake  the  instant 
after  transcribing  it  into  his  docket,  before  the  ink  was  dry, 
could  he  not  have  altered  or  changed  it  ?  If  then,  why  not 
after,  so  soon  as  discovered?  4.  The  mistake  was  a  min- 
isterial error,  prejudicial  to  the  plaintiff,  and  the  same  was 
perpetuated  by  the  transcript,  after  the  knowledge  of  the 
existence  of  the  error.  He  certainly  could  and  should 
have  refused  to  certify  the  transcript  from  his  docket,  for 
the  simple  reason  that  his  docket  did  not  represent  his 
d^cison,  his  judgment  Had  this  been  done,  Christopher's 
damages  would  have  been  materially  diminiahed.  Who 
could  have  harmed  him  for  such  a  refusal,  for  such 
reasons  7 
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n.  Allth^se  considerations  pressing  apon  the  mind  and 
*  conscience  of  the  defendant,  when  he  learns  by  the  execu- 
tion against  Christopher,  in  the  sheriff's  hands,  what  he 
has  done,  feeling  that  it  is  all  the  result  of  his  mistake,  his 
blunder  and  his  fault,  he  enters  into  the  contract,  which  is 
the  foundation  of  this  suit.  1.  The  consideration  for  such 
agreement  was  ample  and  sufficient  In  consequence  of  it 
the  plaintiff  was  put  to  additional  costs  and  trouble.  ^'  So 
if  the  party  promised  suffers  any  detriment,  that  is  a  suf- 
ficient consideration,  although  the  party  promising  does 
not  receive  any  benefit."  (1  Wait'%  L.  and  Pr.  86.)  The 
fiict  that  the  plaintiff  had  been  injured  by  the  carelessness 
and  gross  blunder  of  the  defendant  would  have  been  suffi- 
cient of  itself.  2.  This  contract  was  not  void  because 
against  public  policy.  Neither  was  it  void  for  mainte- 
nance ;  there  was  no  officious  intermeddling  by  the  defend- 
ant Kor  was  it  void  for  champerty ;  the  defendant  was 
not  to  participate  in  the  profits  resulting  from  a  successful 
termination  of  the  motion. 

TTT.  The  learned  county  judge  raises  a  new  objection 
not  raised  in  the  court  below  by  counsel  for  the  defendant. 
Had  the  objection  been  taken  on  the  trial  that  Donaldson 
was  the  plaintiff's  counsel,  it  would  have  appeared  more 
clearly  that  he  was  the  man  selected  by  the  defendant  to 
institute  the  proceedings.  He  was  the  agent  of  the  de- 
fendant, and  for  aught  that  appears,  the  defendant  directed 
him  when  to  stop.  Christopher  certainly  did  not,  but  on 
the  contrary,  supposed  the  motion  had  been  argued,  and 
that  all  was  done  that  could  be  done.  There  is  no  evi- 
dence that  the  motion  was  not  argued.  It  is  easy  to  con- 
ceive why  the  motion  was  not  pressed  in  the  county  court 
That  court  has  no  jurisdiction,  except  appellate.  How 
easy  it  would  have  been  to  amend  the  pleadings,  had  the 
counsel  made  the  discovery  on  the  trial,  which  the  county 
judge  seems  to  have  made,  and  to  which  he  alludes. 

rV.  All  the  objections  made  by  counsel  as  to  the  proof 
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of  the  proceedings  in  the  suit  before  the  defendant^  as  a 
justice,  were  cured  by  the  failure  of  the  defendant  to  pro-* 
duce  his  docket  and  papers  on  the  trial,  in  pursuance  of 
the  notice  served  on  him  January  17,  1867,  the  day  before 
the  first  adjourned  day.  "  A  notice  to  produce  a  paper 
need  be  given  but  once,  and  if  once  regularly  given,  the 
party  will  be  bound  to  produce  on  the  trial,  whenever  it 
may  be/*  (Jackson  v.  Shearman^  6  John.  19.)  "  And  the 
notice,  properly  given  in  a  justice's  court,  will  be  sufficient, 
even  if  the  cause  is  removed  to  the  county  court,  by  appeal, 
and  even  tried  there.''  (4  Wend.  63.  19  John.  337.) 
1.  Supposing  the  defendant  did  remove  to  the  State  of 
Michigan  after  the  notice  was  served  on  him,  and  pending 
the  suit,  the  defendant  appeared  by  attorney  on  the  trial, 
and  the  attorney  should  have  produced  them.  2.  The 
statute  requiring  a  justice,  when  he  leaves  a  town,  to  file 
his  docket,  &c.,  with  the  town  clerk,  is  directory,  merely ; 
and  if  they  were  there,  it  was  as  easy  for  the  attorney  for  the 
defendant  to  bring  them  from  the  clerk's  office,  as  for  the 
plaintiff  3.  Because  the  defendant  removed  from  the 
State  during  the-  pendency  of  the  trial,  cannot  change  the 
rule.  If  so,  a  simple  change  of  residence  might  give  the 
party  changing  a  decided  advantage.  4.  The  defendant 
was  present  on  every  adjourned  day  except  the  last;  the 
motion  to  adjourn  was  on  his  behalf;  and  the  evidence  is 
not  at  all  satisfactory  that  he  had  moved  away. 

V.  For  the  foregoing  reasons  the  judgment  of  the  county 
court  should  be  reversed,  and  that  of  the  justice's  court 
affirmed. 

John  U.  Seeley^  for  the  respondent 

I.  It  seems  to  be  conceded  that  where  a  justice  of  the 
peace  has  jurisdiction,  but  errs  in  exercising  it,  he  is  not 
liable  in  an  action  for  such  error  or  mistake.  {Butler  v. 
Potter^  17  John.  145.)  Where  he  has  jurisdiction,  an  error 
of  judgment  does  not  subject  him  to  an  action.     He  is  enti- 
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tied  to  the  same  protection  as  judges  of  courts  of  record. 
{Horton  v.  Auehmoody^  7  Wend.  200.  fibo^e  v.  SherriU^ 
16  Wend.  33.  Fa^g*  v.  Laming,  5  John.  282.  TF-saver  v. 
Devendoffj  3  Denio,  117.)  Justice  Beardsley  thus  broadly 
states  the  doctrine  at  page  120  of  the  latter  case  :  '^  But  I 
prefer  to  place  the  decision  on  the  broad  ground  that  no 
public  officer  is  responsible,  in  a  civil  suit,  for  a  judieial 
determination^  however  erroneous  it  may  be,  and  however 
malicious  the  motive  which  produced  it.  Such  acts,  when 
corrupt,  may  be  punished  criminally,  but  the  law  will  not 
allow  malice  and  corruption  to  be  charged  in  a  civil  suit, 
against  such  an  officer  for  what  he  does  in  the  performance 
of  a  judicial  duty  J' 

n.  But  the  plaintiff's  counsel  attempts  to  show  that 
there  is  a  distinction  between  deciding  a  case  submitted 
to  the  justice,  and  entering  that  decision  upon  the  docket 
when  it  is  made ;  that  if  any  error  occurred  while  doing 
the  first,  it  was  a  judicial  error,  and  if  while  entering  the 
decision  on  the  docket,  it  was  a  ministerial  error.  That 
for  the  former  he  is  not  liable,  while  for  the  latter  he  is 
liable.  It  seems  to  me  that  the  formation  of  the  decision 
in  the  mind  of  the  justice,  and  entering  it  upon  the  min- 
utes by  him,  are  and  must  be  presumed  to  be  concurrent 
acts.  It  will  hardly  answer  to  insist  upon  such  a  subtle 
distinction,  and  contend  for  its  application  to  courts  of 
justices  of  the  peace.  In  Stephens  v.  Santee^  (51  Barb. 
543,)  Justice  Johnson  says :  "  The  decision  must  be  evi- 
denced by  some  official  act.  A  decision  in  the  mind  of 
the  justice,  unless  it  is  entered  in  the  docket,  or  in  the 
minutes  of  the  trial,  is  of  no  avail  whatever.  It  is  not  a 
legal  rendering  of  judgment,  and  will  not  constitute  a 
judgment,  in  law."  But  the  complaint  in  this  case  makes 
no  such  distinction.  It  charges  that  the  defendant  wrong- 
fully and  by  mistake  entered  a  judgment  against  the 
plaintiff  for  about  $38,  when  he  should  in  justice  and 
equity  have  rendered  the  judgment  for  the  same  amount 
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in  favor  of  the  plaintiff  and  against  Samuel  Smith.  The 
error  complained  of  in  the  complaint  is  clearly  a  judicial 
error.  The  complaint  does  not  state  a  cause  of  action. 
Even  if  a  cause  of  action  were  made  out  by  the  evidence, 
the  evidence  having  all  been  received  under  objection,  the 
plaintiff  was  not  entitled  to  recover. 

nX  The  proofs  show  nothing  else  than  a  judicial  error. 
There  is  no  proof  that  the  justice  ever  announced  any 
decision  contrary  to  the  judgment  entered  on  his  docket, 
or  ever  made  any  entry  in  his  minutes,  or  in  any  other 
place,  different  from  the  judgment  upon  the  docket 

Conceding,  for  the  purpose  of  the  argument,  as  is  inti- 
mated in  6  Sill,  41,  that  the  mere  transcribing  of  the 
judgment  into  the  docket  is  a  ministerial  act,  and  for 
which  the  justice  is  liable,  still,  in  order  to  charge  a  jus- 
tice for  an  error  in  transcribing  a  judgment  into  his  docket, 
it  must  appear  that  a  judgment  in  some  form  was  rendered, 
either  by  announcing  it  in  open  court,  or  by  entering  it 
upon  his  minutes.  Until  one  of  these  acts  is  performed 
there  can  be  no  judgment. 

The  mere  formation  of  a  conclusion  in  the  mind  is  not 
the  rendition  of  a  judgment.  We  can  know  what  the 
judicial  determination  of  a  justice  is  only  from  the  judg- 
ment he  renders.  The  evidence  of  the  mental  purpose  of 
Van  Liew  to  render  a  judgment  for  Christopher,  cannot 
be  shown.  His  intention  is  to  be  inferred  only  from  his 
acts.  (51  Barb,  532.)  "  The  evidence  of  a  voter  as  to  his 
mental  purpose  in  depositing  the  ballot  is  not  admissible ; 
but  his  intention  is  to  be  inferred  from  his  acts."  {People 
V.  Saxton,  22  N.  T.  Rep.  309.) 

IV.  The  county  court  properly  reversed  the  judgment  of 
the  justice,  because  the  proof  of  the  judgment  rendered 
by  Van  Liew  was  improperly  received.  His  docket  should 
have  been  produced  and  proved.  ( Whit^  ^  Hall  v.  Eauniy 
5  John.  351.  3  B.  S.  459,  §  192, 5th  ed.)  But  Christopher 
claims  that  he  served  Van  Liew  with  a  notice  to  produce 
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his  docket  on  the  trial,  and  the  defendant  not  having  pro- 
daced  it,  that  he  had  a  right  to  give  parol  evidence  of  its 
contents.  The  reply  to.that  was  that  Van  Liew  had  moved 
oat  of  the  State,  and  the  statute  required  that  he  should 
deposit  his  docket  in  the  town  clerk's  office.  (3  B,  S. 
458,  §  184, 5th  ed.)  We  are  to  presum^e  it  was  so  deposited. 
The  plaintiff  knew  he  had  removed  from  the  State.  He 
had  not  laid  the  foundation  for  parol  proof  of  the  judg- 
ment. The  statute  requires  the  justice  of  the  peace,  in 
case  he  removes  out  of  the  town  in  which  he  was  elected, 
either  before  or  after  his  term  of  office  expires,  to  deposit 
with  the  town  clerk  of  such  town  all  books  and  papers  in 
the  custody  of  such  justice,  relating  to  any  cause  or  mat- 
ter which  may  have  been  heard  by  him,  or  relating  to  any 
proceeding  or  cause  which  shall  have  been  commenced 
before  him.  (3  B.  S.  458,  §  184,  5th  ed.  2  id.  271,  §  252, 
2d  ed.)  No  evidence  was  offered  by  the  plaintiff  to  show 
that  the  docket  of  the  defendant  was  not  on  deposit  with 
the  town  clerk,  as  the  statute  requires.  We  must  presume 
it  to  be  there.  Where  the  statute  requires  an  officer  to 
perform  certain  duties,  the  law  will  presume  that  he  has 
done  his  duty.  {ffiUi  v.  Colviuj  14  John.  182.)  There  was, 
then,  no  foundation  laid  for  the  parol  evidence  of  the 
judgment,  and  it  was  therefore  improperly  received. 

V.  It  is  claimed  that  the  defendant  had  no  right  to  give 
a  transcript  of  the  judgment  which  he  had  rendered 
against  the  plaintiff,  to  Samuel  Smith.  The  answer  is, 
that  having  rendered  a  judgment  in  favor  of  Smith  he 
could  not  withhold  the  transcript  of  judgment  when  de- 
manded. It  was  a  right  given  by  statute  to  ,Smith  to  have 
a  transcript  of  the  judgment  which  he  might  docket  in 
the  clerk's  office  of  the  county  where  the  judgment  was 
rendered.  {Code,  §  63.)  The  plaintiff  seems  to  act  on  the 
principle  that  the  justice  had  the  power  to  correct  his  own 
judgment,  and  knowing  that  it  was  a  mistake,  he  acted 
wrongfully  in  giving  a  transcript.     The  justice  had  no 
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power  to  alter  his  own  judgment  when  once  rendered. 
(See  People  ex  rel.  Phelps  v.  Delaware  Com.  Pleas,  18  Wend. 
558.)  And  it  would  be  erroneous,  and  unjust  to  say  that 
he  acted  wrongfully  in  doing  what  the  statute  required. 
If  there  was  a  mistake,  it  could  have  been  reviewed  by 
appeal  in  the  way  provided  by  statute. 

VI.  The  transcript  of  the  judgment  was  improperly  ad- 
mitted, the  certificate  being  imperfect;  but  being  admitted, 
Christopher  was  estopped  from  contradicting  it.  It  was 
not  admissible  for  him  to  show  it  was  a  mistake.  The 
admissions  of  Van  Liew,  or  even  the  affidavit  of  Van 
Liew,  that  he  had  made  a  mistake,  could  not  be  received 
to  establish  that  fact.  {See  22  N,  T.  Bep.  309,  above  cited.) 
The  judgments  of  courts  of  justices  of  the  peace  cannot  be 
corrected  or  changed  in  this  manner.  Mr.  Van  Liew  is 
not  the  first  justice  of  the  peace  who  has  admitted  that  he 
has  made  a  mistake  and  rendered  judgment  for  the  wrong 
party.  Every  magistrate  who  has  had  much  experience 
in  litigation,  must  have  seen  his  mistakes  and  admitted 
them ;  but  he  did  not  thereby  render  himself  liable,  in  an 
action,  for  such  mistake. 

Vn.  The  plaintiff  said  in  the  court  below  that  he  relied 
mainly  upon  the  agreement  made  between  Van  Liew  and 
Christopher  for  a  reversal  of  the  judgment  Mr.  Van 
Liew  said  to  Christopher,  "  Tou  go  on  and  do  the  best 
you  can  towards  getting  it  reversed,  and  if  you  get  beat  in 
it  I  will  make  you  whole ;  will  pay  the  amount  of  the 
judgment,  and  amount  of  the  debt  and  costs."  This 
agreement,  if  ever  made,  was  void,  being  against  public 
policy,  also  void  for  maintenance,  and  was  champertous. 
(26  Sow.  213.  22  Wend.  406.  6  Cowen,  431.)  Further, 
if  this  agreement  is  held  valid  and  binding,  the  appellant 
does  not  show  that  he  had  performed  his  part  of  it.  The 
motion  was  never  in  fact  made,  by  Christopher's  counsel ; 
only  notice  was  given  by  Christopher's  counsel,  but  at  the 
time  appointed  he  did  not  appear.    An  order  was  entered 
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upon  Christopher's  default,  "denied,  with  $7  costs  of 
opposing,  and  without  prejudice  to  defendant's  right  to 
renew  this  motion."  If  he,  Christopher,  relied  upon  such 
a  contract,  he  ought  at  least  to  show  that 'he  had  in  good 
faith  attempted  to  get  the  judgment  set  aside,  before  he 
claims  to  recover  on  this  absurd  contract. 

VILL  The  position  of  the  appellant,  that  not  having 
known  the  mistake  until  after  the  time  to  .appeal  had 
expired,  he  could  have  no  relief  except  to  sue  the  justice, 
was  erroneous.  He  knew  of  the  mistake  before  he  paid 
the  judgment  If  the  judgment  was  obtained  by  fraud  or 
mistake,  he  had  relief  against  it  in  equity.  {HuggiM  v. 
King^  3  Barh  616.  Farrington  v,  Bvllardy  40  id,  517. 
White  V.  Merritt,  3  Seld.  352.) 

IX.  There  was  no  cause  of  action  stated  in  the  com- 
plaint  There  was  not  sufficient  evidence  to  sustain  the 
action.  The  motion  for  a  nonsuit  was  clearly  right  and 
should  have  been  granted.  The  decision  of  the  Qounty 
judge  reversing  the  judgment  should  be  affirmed. 

By  the  Court,  Johnson,  J.  The  statute  requires  a  justice 
of  the  peace,  after  the  trial  of  an  action  before  him,  to 
''render  judgment,"  and  ''enter  the  same  in  his  docket" 
within  certain  prescribed  times.  (2  E.  S.  247,  §  124.) 
The  action,  in  the  case  which  forms  the  subject  of  this 
action,  was  tried  before  the  defendant  as  a  justice,  and  he 
afterwards,  and  within  the  proper  time,  adjudged  and  de- 
termined in  some  manner,  that  the  plaintiff  was  entitled 
to  a  judgment  against  the  defendant,  in  such  action,  for 
the  sum  of  $37.13  damages,  and  $4.06  costs.  But  instead 
of  entering  that  judgment  upon  his  docket,  the  justice  by 
mistake  reversed  the  parties,  and  entered  a  judgment  for 
the  same  amount  in  the  defendant's  favor,  against  the 
plaintiff.  This  mistake  was  not  noticed  by  the  justice,  at 
the  time,  and  he  informed  the  plaintiff,  within  a  short 
time  thereafter,  that  he  had  rendered  judgment  in  his 
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favor.  The  defendant  in  the  action  called  afterwards 
upon  the  justice,  and  it  was  then  discovered  that  the  judg- 
ment had  been  entered  upon  the  docket  in  the  defendant's 
favor.  The  defendant  thereupon  demanded  a  transcript 
of  the  justice,  and  he  supposing  he  had  no  right  to  cor- 
rect his  mistake,  gave  the  defendant  a  transcript  of  the 
judgment,  as  docketed,  and  the  same  was  duly  filed  and 
docketed  in  the  office  of  the  county  clerk  of  the  proper 
county.  This  mistake  did  not  come  to  the  knowledge  of 
the  plaintifi'  until  it  was  too  late  to  appeal,  and  he  was 
compelled  to  pay  the  judgment,  upon  execution  issued 
thereon. 

It  was  certainly  an  act  of  gross  carelessness  on  the  part 
the  defendant,  as  such  justice,  to  enter  the  judgment  in  his 
docket  in  favor  of  the  party  against  whom  it  had  been 
rendered  by  him.  And  this  carelessness  and  negligence 
has  been  the  direct  cause  of  injury  and  damage  to  the 
plaintiff.  But  whether  the  defendant,  as  justice,  is  liable 
in  an  action  for  such  negligence,  perhaps  is  not  entirely 
free  from  doubt.  It  is  claimed,  on  his  part,  that  it  falls 
within  the  rule  of  judicial  impunity  for  acts  by  a  judicial 
officer,  in  the  trial  of  causes  and  rendition  of  judgments. 
It  has  been  held  that  the  act  of  entering  the  judgment  in 
the  docket,  by  the  justice,  was  a  mere  ministerial  act,  and 
was  no  part  of  tlie  judicial  function  of  rendering  the 
judgment.  {Hall  v.  TutUcy  6  Sill,  38.  Siblet/  v.  Hotvardy 
3  Denioy  72.)  This  seems  to  be  in  accordance  with  the 
statute,  which  evidently  contemplates  that  the  judgment 
shall  be  first  rendered  by  the  justice,  and  then  entered  in 
his  docket  The  entry  of  the  judgment  in  the  docket  when 
rendered,  is  no  more  a  judicial  act  than  that  of  issuing  an 
execution  after  such  judgment  has  been  rendered  and 
docketed.     Each  is  alike  ministerial  in  its  character. 

ft 

Should  a  justice  issue  to  a  constable  an  execution,  in 
favor  of  the  defendant,  against  a  plaintiff,  upon  a  judg- 
ment in  favor  of  the  latter  against  the  former,  and  thus 
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cause  the  same  to  be  collected  from  the  wrong  party,  I 
suppose  there  can^  be  no  doubt  that  be  would  be  liable  to 
the  injured  party.  In  such  a  case  there  would  be  no 
judgment  to  support  the  execution,  and  the  act  would  be 
wholly  without  jurisdiction.  The  act  here  would  seem  to 
partake  of  the  same  character.  A  different  judgment  was 
entered  in  the  docket  from  the  one  actually  rendered  by 
the  justice.  He  must  enter  the  judgment  rendered  by 
him,  and  has  no  power  or  aitthority  to  enter  any  other. 

There  can  be  no  serious  doubt,  I  think,  that  had  the 
defendant  entered  the  judgment  in  his  docket  as  it  was 
in  feet  formed  and  rendered  by  him,  in  the  plaintiff's  favor, 
and  in  making  out  a  transcript  of  that  judgment,  to  be  filed 
in  the  county  clerk's  office,  and  there  docketed  as  a  judg- 
ment of  the  county  court,  made  a  mistake,  and  transposed 
the  names,  so  that  it  should  be  docketed  as  a  judgment  in 
favor  of  the  other  party,  it  would  have  been  a  wrong  for 
which  an  action  would  lie,  after  such  judgment  had  been 
enforced  by  the  other  party. 

The  mistake  and  wrong,  here,  are  of  a  similar  character 
to  that  above  supposed.  Both  are,  I  think,  ministerial, 
and  not  judicial,  in  their  character. 

It  is  claimed  in  behalf  of  the  defendant,  that  he  never 
rendered  any  other  judgment  in  the  action  than  the  one 
entered  in  his  docket.  This  court  held,  in  Stephens  v.  San- 
teej  (51  Barb.  532,)  that  a  decision  in  the  mind  of  the 
justice,  merely,  without  being  evidenced  by  any  official 
act  whatever,  was  not  a  rendering  of  a  judgment,  within 
the  meaning  of  the  statute.  That  before  a  judgment  can 
be  rendered,  there  must  be  some  official  action  upon  it, 
other  than  a  mere  operation  of  the  mind.  We  also  held 
in  that  case,  that  a  judgment  was  not  completed,  so  that 
it  could  be  enforced  by  execution,  until  it  was  entered  in 
the  docket  This,  however,  does  not  affect  the  question 
as  to  whether  the  entry  in  the  docket  is  a  ministerial  act, 
or  otherwise.     The  county  judge  is,  I  think,  clearly  mis- 
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taken  in  the  assumption  that  the  proof  jbils  to  show  that 
the  defendant  decided  the  action  in  the  plaintiff's  favor, 
and  that  he  was  entitled  to  judgment. 

There  is  no  dispute  about  the  facts  in  this  case.  We 
have  the  defendant's  statement  of  the  facts,  under  oath. 
In  his  affidavit  made  for  the  purpose  of  a  motion  to  set 
aside  the  execution  issued  upon  the  transcript  of  the  judg- 
ment as  filed  and  docketed,  he  says  that  ^^  deponent,  from 
the  evidence  in  the  case,  foPmed  his  judgment^  against  the 
defendant  and  in  favor  of  the  plaintiff,  for  the  sum  of 
$37.13,  but  upon  entering  said  judgment  in  his  docket,  he 
by  mistake  inserted  the  name  of  the  defendant  in  the 
place  of  that  of  the  plaintiff."  Here  we  have  the  fact 
from  the  defendant  himself,  that  he '* formed  his  judg- 
ment," but  that  in  entering  "«a*i  judgment"  in  his  docket 
he  made  the  mistake.  As  I  understand  this,  he  had  reduced 
his  judgment  to  form  by  his  official  act,  and  then  made 
the  mistake  in  entering  the  judgment  so  formed,  upon  his 
docket  Upon  this  view  of  the  case,  I  am  of  the  opinion 
that  the  defendant  is  liable  as  for  an  act  of  ministerial 
negligence  and  carelessness,  by  which  another  has  been 
directly  injured.  It  is  clear,  I  think,  that  the  justice  had 
the  right  to  correct  such  a  mistake  in  his  docket,  the  mo- 
ment he  discovered  it.  He  has  no  right  to  correct  any 
error  or  mistake  in  making  up  or  in  rendering  his  judg- 
ment, after  it  has  been  completed  by  entering  it  in  the 
docket  as  rendered ;  but  when  the  mistake  is  in  the  entry, 
merely,  so  that  the  judgment  entered  does  not  conform  to 
the  one  actually  rendered,  then  the  entry  may  be  cor- 
rected, to  make  the  judgment,  as  entered  upon  the  docket, 
conform  to  that  actually  rendered.  A  mistake  of  that 
kind  is  merely  clerical,  and  may  be  corrected.  The  de- 
fendant not  only  neglected  to  correct  his  mistake  when 
he  discovered  it,  but  followed  it  up,  and  placed  it  beyond 
his  power  to  make  a  correction,  by  giving  a  transcript, 
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and  thus  causing  it  to  be  made  the  judgment  of  the 
county  court. 

It  is  perhaps  unnecessary  to  a  determination  of  this 
ease,  to  hold  that  the  action  could  be  maintained  upon 
the  carelessness  and  negligence  in  making  the  entry  upon 
the  docket,  because  I  am  also  of  opinion  that  the  action 
will  lie  upon  the  promise.  This  promise  is  in  no  respect 
against  public  policy,  as  I  conceive.  The  defendant  had 
not  erred  in  rendering  the  judgment  The  judgment 
"formed"  or  rendered  by  him  was  the  correct  one.  He 
had  entered  a  judgment  upon  his  docket  which  he  had 
never  rendered.  This  was  gross  carelessness,  and  operated 
in  the  end  to  the  plaintiff's  injury.  The  consummation 
of  this  injury  the  defendant  thought  might  be  prevented 
by  a  motion  to  the  county  court  to  set  aside  the  execu- 
tion which  had  been  issued.  He  therefore  promised 
the  plaintiff  that  if  he  would  make  the  motion  to  set 
aside  the  erroneous  judgment  or  execution,  in  the  county 
court,  he  would  pay  all  the  damages  growing  out  of  his 
mistake,  in  case  the  execution  should  not  be  set  aside. 
In  pursuance  of  this  promise  the  motion  was  made.  It 
failed,  as  any  lawyer  would  have  known  it  must,  as  there 
was  nothing  in  the  county  court  by  which  the  mistake 
could  be  rectified  and  tjbe  error  corrected.  There  was 
nothing  there  to  correct  by.  But  this  is  of  no  conse- 
quence in  respect  to  the  agreement.  The  plaintiff'  com- 
plied with  its  terms,  on  his  part.  He  performed  the 
condition,  and  the  event  on  which  the  defendant  agreed 
to  become  liable  happened.  I  do  not  see,  therefore,  why 
he  is  not  liable  upon  his  promise,  even  conceding  there 
was  no  liability  on  the  other  ground.  The  plaintiff  em- 
ployed and  paid  counsel  who  made  the  motion,  and  det- 
riment thereby  accrued  to  him  at  the  instance  of  the  other 
party.  This  is  a  good  consideration  to  uphold  a  promise. 
It  is  said  in  the  opinion  of  the  county  judge,  that  the 
motion  *to  set  aside  the  execution  was  not  made  by  the 
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plaintiflf, '  but  was  dismissed  by  reason  of  the  plaintiff's 
non-appearance  to  make  it  in  pursuance  of  his  notice.  I 
think,  upon  the  agreement,  the  plaintiff  was  bound  to 
have  the  motion  brought  to  a  hearing,  in  order  to  fulfill 
on  his  part.  But,  upon  the  evidence,  it  seems  to  me  the 
jury  were  authorized  to  find  that  the  motion  was  in  fact 
made  and  denied.  It  is  evident  from  the  testimony  in 
the  case,  that  the  parties  so  understood  it.  In  addition  to 
this,  the  motion  papers  in  the  county  court  were  produced, 
which  were  on  file,  with  the  indorsement  thereon  in  the 
hand-writing  of  the  county  judge,  "denied  with  $7  costs 
of  opposing,  and  without  prejudice  to  defendant's  right  to 
renew  this  motion."    . 

It  seems  that  an  order  had  been  entered  dismissing 
the  motion  for  the  default  of  the  plaintiff  in  not  appear- 
ing. But  upon  the  whole  evidence  the  jury  might  well 
have  found,  as  the  fact  probably  was,  that  the  default  had 
been  waived,  or  opened,  and  the  motion  heard.  On  this 
ground,  also,  I  think  a  good  cause  of  action  was  estab- 
lished. 

The  judgment  of  the  county  court  should  therefore  be 
reversed,  and  that  of  the  justice  alBirmed. 

[MoiTBOB  Gbitbbal  Tbbm,  December  6,  1869.    R  J>.  Smith,  /.  C,  Smith 
and  JohnaoH,  Jofltices.] 
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A  sheriff,  after  haTing,  in  the  manner  prescribed  by  section  286  of  the  Code, 
executed  an  attachment  upon  a  debt  due  from  a  third  person  to  the  defend- 
ant therein,  may  maintain  an  action  against  snch  debtor,  to  recoTer  the 
amomit  of  the  debt  attached,  or  so  much  thereof  as  will  be  sufficient  to  sat- 
isfy the  judgment  in  the  attachment  suit ;  provided  there  was  in  fact  an 
indebtedness  existing  from  such  debtor  to  the  defendant  in  the  attachment 
suit,  at  the  time  the  attachment  and  notice  were  served  on  the  former. 

When  an  attachment  is  thus  executed  by  serving  upon  the  debtor  a  copy  of 
the  warrant)  and  a  notice  therewith  showing  the  property  levied  on,  the 
sheriff  acquires  a  specific  lien  upon  the  debt  if  there  is  one;  and  that  is  a 
sufficient  interest  to  enable  him  to  maintain  an  action  for  its  recovery,  or 
enough  thereof  to  satisfy  the  judgment  recovered  in  the  attachment  suit 

In  order  to  enable  the  sheriff  to  bring  the  action,  however,  he  must  have  actu- 
ally levied  upon  such  debt  or  property  and  subjected  it  to  the  attachment 
in  his  hands. 

But  where,  in  such  an  action,  the  sole  cause  of  action  alleged  in  the  complaint 
was  that  at  the  time  of  service  of  the  attachment  the  defendant  in  such 
action  was  indebted  to  the  defendant  in  the  attachment  suit,  for  property 
received  and  converted  into  money,  and  for  money  had  and  received,  in  the 

* 

sum  of  more  Uian  $500,  and  that  he  had  refused  to  pay  the  same  to  the  plain- 
tiff; and  the  referee  fidled  to  find  that  the  defendant  was  indebted  to  the 
defendant  in  the  attachment  suit,  at  the  time  the  attachment  and  notice  were 
served  on  him,  but  merely  found  that  the  former  had  in  his  hands  a  specified 
sum,  the  property  of  and  belonging  to  the  latter;  JEUd  that  no  cause  of 
action  was  shown. 

Where  property  fraudulently  assigned  has  been  converted  into  money  by  the 
assignee,  or  the  money  has  been  converted  into  other  property  which  is 
claimed  by  the  assignee  to  belong  to  him,  before  an  attachment  in  an  action 
by  the  creditor  is  issued,  the  attachment  cannot  be  levied  upon  the  money 
or  property  so  held  as  the  proceeds  of  that  assigned,  and  the  sheriff  can 
maintain  no  action  against  such  assignee  by  virtue  of  the  attachment  in  his 
hands,  to  recover  such  proceeds. 

In  such  a  case  the  avails  are  held  by  the  fraudulent  assignee  as  trustee  for  the 
creditors  of  the  assignor,  and  can  be  reached  only  by  an  actioa  in  the  i^ure 
of  a  creditor's  bill,  which  a  sheriff  cannot  maintain. 

Where  nothing  but  the  debt  is  attached,  the  sheriff  can  only  Tnaintitin  an 
action  against  the  alleged  debtor  by  proving  the  existence  of  a  debt  from 
him  to  the  defendant  in  the  attachment  suit  which  the  latter  could  enforce 
by  action. 

Vol.  LVn.  3 
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APPEAL  by  the  defendant  from  a  judgment  entered 
u|)on  the  report  of  a  referee. 
The  facts  are  stated  in  the  opinion  of  the  court  On 
the  hearing  before  the  referee,  after  the  plaintiff  had  given 
evidence  tending  to  show  that  at  the  time  of  serving  the 
attachment  Traver  had  money  in  his  hands  which  had 
been  fraudulently  placed  there  by  John  Shoemaker,  Jr., 
under  some  fraudulent  assignment;  and  after  the  proof  on 
the  part  of  the  plaintiff  was  closed,  the  counsel  for  the  de- 
fendant moved  that  the  complaint  be  dismissed  upon  the 
following  grounds : 

1.  That  the  action  being  for  money,  and  as  under  the 
evidence  John  Shoemaker  could  maintain  an  action  against 
Traver,  the  sheriff  could  not. 

2.  That  the  attachment  had  not  been  executed  accord- 
ing to  law,  and  no  lien  had  been  acquired^  the  sheriff  not 
having  made  any  return  or  inventory. 

3.  That  there  had  been  no  attempt  on  the  part  of  the 
sheriff  to  ^btain  the  certificate  under  the  236th  section  of 
the  Code ;  that  said  certificate  should  have  been  obtained 
before  bringing  the  action. 

4.  That  judgment  in  the  action  of  Smith  Shoemaker 
against  John  Shoemaker,  having  been  obtained  18th  May, 
1858,  the  attachment  being  a  provisional  remedy,  ceased 
upon  the  entry  of  judgment;  that  before  the  sheriff  could 
maintain  any  action  after  judgment,  execution  should  have 
been  issued  to  him  upon  said  judgment. 

The  motion  was  denied  by  the  referee,  to  which  the 
counsel  for  the  defendant  duly  excepted. 

The  referee  reported  in  favor  of  the  plaintiff  for  9410.79, 
besides  interest  and  costs. 

D.  B.  Pro8sery  for  the  appellant. 

I.  The  motion  on  the  part  of  the  defendant,  at  the  close 
of  the  evidence  on  the  part  of  the  plaintiff,  that  the  com- 
plaint be  dismissed^  ought  to  have  been  granted,  because, 
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1.  The  only  property  attempted  to  be  attached  in  the 
hands  of  Traver,  as  appears  by  the  notice  served  with  the 
attachment,  "was  a  debt  of  about  $500  owing  by  Traver 
to  John  Shoemaker,  Jr.,  for  the  avails  of  property  belong- 
ing to  Shoemaker,  sold  by  Traver,  and  for  money  belong- 
ing to  Shoemaker,  then  in  the  hands  of  Traver."  The 
allegations  in  the  complaint  are,  "that  Traver  was  in- 
debted at  the  time  of  serving  the  attachment,  for  property 
received  by  him  and  converted  into  money,  and  for  money 
received."  Under  the  notice  served  with  the  attachment, 
and  the  allegations  in  the  complaint,  unless  thare  was 
such  an  indebtedness  of  Traver  to  Shoemaker  at  the  time 
of  serving  the  attachment,  that  an  action  could  have  been 
maintained  by  Shoemaker  against  Traver,  to  recover  the 
same,  the  sheriff  cannot  maintain  this  action  under  the 
attachment.  (Lawrence  v.  Bank  of  Republic^  35  N,  T.  Rep, 
320-2.  Oreenleqf  v.  Mumfordj  4  Abb.  N.  S.  130.)  The 
evidence  on  the  part  of  the  plaintiff  clearly  shows  that  no 
action  could  have  been  maintained  by  Shoemaker  against 
Traver  for  or  on  account  of  the  transactions  disclosed  by 
the  evidence.  There  is  no  allegation  of  any  fraud  on  the 
part  of  Traver  in  the  complaint,  or  that  Traver  was  at- 
tempting fraudulently  to  cover  up  Shoemaker's  property ; 
and  if  there  had  been,  that  would  not  have  enabled  the 
sheriff  to  maintain  the  action.  The  sheriff  cannot  bring  a 
creditor's  action.  He  does  not  sustain  the  relation  of  a 
creditor  by  his  proceeding  under  the  attachment.  (See 
€WtJioriHe8  cited  above.)  The  sheriff,  under  the  attachment, 
is  not  in  a  condition  to  attack  the  transaction  between 
Traver  and  John  Shoemaker,  Jr.,  as  fraudulent  as  against 
the  creditors  of  Shoemaker.  Under  the  232d  section  of 
the  Code,  the  sheriff'  can  only  attach  and  recover  such 
debts  as  Shoemaker  could  have  recovered  in  an  action  in 
his  own  name  if  the  same  had  not  been  attached.  (LaW" 
rence  v.  Bank  of  Republic,  35  JV.  T.  Rep.  322,  323.)  2.  The 
attachment  was(  hot  executed  so  as  to  confer  any  rights 


36  ^        CASES  IN  THE  SUPREME  COURT. 

LanniDg  r.  Streeter. 

upon  the  sheriff  under  the  232d  section  of  the  Code,  and 
no  lien  or  right  was  acquired  by  the  sheriff  under  the  same. 
There  was  no  inventory  made  or '  returned  by  the  sheriff, 
which,  according  to  the  provisions  of  the  232d  section,  is 
required.  Such  inventory  should  have  been  made  and 
returned  before  the  sheriff  could  acquire  any  right  under 
the  process.  He  should,  at  least,  be  required  to  comply 
with  the  law  in  executing  the  process.  The  latter  clause 
of  the  section  provides  that  he  "  may  take  such  legal  pro- 
ceeding, either  in  his  own  name  or  in  the  name  of  the 
defendant,  as  may  be  necessary  for  that  purpose,  &;e.,  and 
discontinue  the  same  at  such  time  and  on  such  terms  as 
the  court  or  judge  may  direct"  Unless  an  inventory  is 
made  and  returned,  it  is  evident  that  there  is  nothing  upon 
which  the  court  or  judge  could  give  directions.  3.  Before 
an  action  should  be  permitted  to  be  brought  by  a  sheriff 
under  an  attachment  to  recover  a  debt  or  demand  due  to 
the  defendant,  he  should  have  obtained  the  certificate 
provided  for  in  the  236th  section  of  the  Code.  Ample  pro- 
vision is  made  in  that  section  for  obtaining  such  certificate. 
Upon  obtaining  the  certificate  the  sheriff  would  then  be 
in  a  condition  to  make  and  return  his  inventory.  4.  Judg- 
ment having  been  obtained  in  the  attachment  suit  by 
Smith  Shoemaker,  the  plaintiff  therein,  against  John 
Shoemaker,  Jr.,  on  the  18th  May,  1858,  more  than  a  year 
and  a  half  prior  to  the  commencement  of  this  action, 
January  25th^  1860,  execution  should  have  been  issued  and 
placed  in  the  hands  of  the  sheriff,  in  order  to  have  author- 
ized him  to  commence  this  action  after  payment 

n.  The  sale  of  the  personal  property  of  Shoemaker 
upon  the  judgment  and  execution  in  favor  of  Traver  hav- 
ing taken  place  nearly  two  months  before  the  commence- 
ment of  the  action  by  Smith  Shoemaker  against  John ; 
and  the  order  of  the  special  term,  vacating  and  setting 
aside  the  judgment  in  favor  of  Traver,  so  far  as  it  affects 
the  lien  of  the  judgment  in  favor  of  Smith  Shoemaker, 
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having  been  obtained  more  than  a  year  after  the  Bale  of 
the  personal  property  of  John  Shoemaker  on  the  execu- 
tion in  favor  of  Traver,  did  not  give  or  create  a  lien  upon 
the  proceeds  arising  from  said  sale. 

The  referee  erred  in  his  conclusions  of  law  that  Traver 
was  not  entitled  to  retain  any  part  of  the  proceeds  arising 
from  the  sale  of  John  Shoemaker,  Jr.'s  personal  property 
under  the  execution  in  favor  of  Traver ;  because,  1st  The 
execution  in  favor  of  Traver  was  executed  and  returned 
more  than  one  month  before  the  action  was  commenced 
by  Smith  Shoemaker,  and  before  the  issuing  of  the  attach- 
ment; and  the  order  does  not  in  any  way  attempt  to 
vacate  or  set  aside  the  execution ;  the  order  simply  vacates 
and  sets  aside  the  judgment  so  far  as  it  affects  the  priority 
of  the  lien  of  the  judgment  in  favor  of  Smith  Shoemaker. 
2d.  No  execution  having  been  issued  upon  the  judgment 
in  favor  of  Smith  Shoemaker  against  John  Shoemaker,  Jr., 
Smith  Shoemaker  never  had  any  lien  upon  the  personal 
property  of  said  John  Shoemaker.  The  judgment  was  no 
lien  upon  personal  property ;  lien  upon  personal  property 
only  attaches  upon  the  issuing  and  delivery  of  execution 
to  the  sheriff.  {Seals  v.  Gtternsey,  8  John.  446.  Bay  v. 
Birdseye,  5  Denio,  619.  S.  0.,  4  Hill,  158.)  The  actual 
issuing  of  an  execution  was  necessary  in  order  to  create  a 
lien  upon  personal  property.  As  no  execution  was  ever 
issued,  there  could  be  no  lien.  The  order  of  the  special 
term  cannot  in  any  way  affect  the  execution  in  favor  of 
Traver,  and  the  sale  under  the  same. 

HX  The  referee  erred  in  finding  that  on  the  9th  day  of 
February,  1858,  at  the  time  of  serving  the  attachment, 
there  was  in  the  hands  of  Traver  the  sum  of  $451.73,  the 
properly  of  and  belonging  to  John  Shoemaker,  Jr.  Such 
finding  is  contrary  to  the  other  facts  found  by  the  referee, 
and  is  more  in  the  nature  of  a  conclusion  of  law  than  a 
finding  of  a  fact.  The  referee  finds  as  a  fact  that  Traver 
received,  on  the  srfle  of  Shoemaker's  property  upon  the 
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execution  in  his  favor,  the  sum  of  J580.73.  And  some 
time  about  the  3d  of  December,  Traver  received  from 
John  Shoemaker,  Jr.,  the  sum  of  $878.63,  proceeds  of  a 
farm  sold  by  Shoemaker,  making  in  all  the  sum  of 
$1459.36.  This  is  the  sum  total  which  was  received  by 
Traver  from  Shoemaker,  or  the  proceeds  of  Shoemaker's 
property.  There  is  no  pretense  that  Traver  received  a 
farthing  from  any  other  source,  which  had  any  connection 
with  Shoemaker  or  his  property. 

The  referee  finds  that  $300  of  the  $878.63,  was  loaned 
by  the  direction  of  Shoemaker,  at  the  time  it  was  received 
by  him,  to  one  Keefer,  and  Keefer's  note  taken,  payable 
to  the  wife  of  Shoemaker,  and  during  the  month  of  De- 
cember, 1857,  Traver  paid  debts  of  John  Shoemaker,  Jr., 
to  the  amount  of  $307.62,  and  on  the  4th  day  of  January, 
1858,  Traver  paid  to  the  wife  of  Shoemaker  $300,  making 
in  all  the  sum  of  $907.62  paid  out  by  Traver,  of  the 
moneys  received  by  him  of  Shoemaker,  prior  to  the  5th 
of  January,  1858,  one  month  prior  to  the  issuing  of  the 
attachment ;  leaving  the  sum  of  $551.74  in  the  hands  of 
Traver,  including  the  sum  of  $580.73  received  of  Traver, 
upon  the  sale  of  Shoemaker's  personal  property  upon  the 
execution  in  Traver's  favor  against  Shoemaker.  There 
can  be  no  question  or  doubt  that  Traver,  as  against  John 
Shoemaker,  Jr.,  had  a  perfect  right  to  the  proceeds  arising 
from  the  sale  of  Shoemaker's  personal  property  on  the 
execution  in  his  favor ;  nor  can  there  be  any  question  but 
that  Traver  would  have  had  a  perfect  right  to  retain  a 
sufficient  amount  of  the  sum  placed  in  his  hands  by  Shoe- 
maker to  satisfy  the  balance  due  upon  his  judgment.  The 
judgment  was  a  valid  judgment  against  John  Shoemaker, 
which  he  could  not  dispute  or  question.  The  most  that 
can  be  legally  claimed  on  the  part  of  the  plaintiff,  as  sheriff, 
under  the  complaint  in  this  action,  by  virtue  of  the  attach- 
ment and  his  proceedings  thereon,  is  that  he  is  substituted 
in  the  place  and  stead  of  John  Shoemaker,  Jr.,  the  de- 
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fendant  in  the  attachment,  and  can  only  enforce  such 
rights  as  could  have  been  enforced  by  said  Shoemaker  in 
case  no  attachment  had  been  issued.  (Godey  §  232,  and 
the  authorities  before  cited.) 

IV,  The  referee  erred  in  his  conclusion  of  law  that  the 
plaintiff  was  entitled  to  judgment.  The  facts  found  do 
not  warrant  any  such  conclusion  of  law.  The  referee 
wholly  failed  to  find  that  Traver  was  indebted  to  John 
Shoemaker,  Jr.,  at  the  time  of  serving  the  attachment. 
The  finding  that  Traver  had  in  his  hands,  at  the  time  of 
the  service  of  attachment,  $551.74,  the  property  of,  and 
belonging  to,  John  Shoemaker,  Jr.,  is  not  finding  that 
Traver  was  indebted  to  Shoemaker. 

D.  J.  Sunderlinj  for  the  respondent. 

L  If  Traver,  in  fact,  had  money  in  his  hands  belonging 
to  John  Shoemaker,  or  owed  him  money,  or  was  liable  to 
account  to  him  for  money  at  the  time  of  the  service  of  the 
attachment,  then  the  attachment  created  a  lien  upon  such 
money,  and  the  proper  way  to  reach  it  was,  by  action, 
either  in  the  name  of  the  original  plaintiff  (Gode^  §  238) 
or  in  the  name  of  the  sheriff.     (§§  232,  237,  subd.  4) 

In  OraeTf  sheriffs  v.  Grossman^  (11  Sow.  Pr.  523,)  Judge 
Woodruff  says :  "  The  remedy  is  extraordinary ;  it  is  to 
operate  in  substance  like  an  assignment  by  the  absent 
debtor  to  the  sheriff;"  and  the  right  of  the  sheriff  to  bring 
the  action  was  not  questioned. 

That  Traver  had  in  his  hands  a  large  amount  of  money 
belonging  to  the  absconding  debtor  when  the  attachment 
was  served,  was  abundantly  proved  upon  the  trial,  and  has 
been  found  by  the  referee.  His  finding  upon  that  ques- 
tion is  final  and  conclusive.  It  is  of  no  importance  whether 
Traver  owed  it  to  John  as  a  debt,  whether  it  was  a  de- 
posit, or  whether  he  held  it  as  a  trust.  It  was  enough 
that  it  was  the  money  of  John  Shoemaker ;  and  by  opera- 
tion of  law  the  sheriff  became  the  assignee,  and  Traver 
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withheld  it  in  contempt  of  the  attachment  Wor  is  it  ma- 
terial whether  the  money  was  described  as  a  debt,  or  a 
trusty  in  the  complaint^  attachment  or  notice  indorsed 
thereon ;  no  person  has  been  misled.  The  fact  has  been 
proved,  without  objection,  and  if  necessary,  the  court  will 
deem  the  proceedings  amended  so  as  to  conform  to  facts 
proved,  and  facts  found  by  the  referee,  for  the  purpose  of 
sustaining  the  judgment.  {Codej  §  173.  Bayner  v.  C7art, 
7  Barb.  581.  Ecarrawer  v.  Heathy  19  id.  331.  Glark  v. 
Dalesj  20  id.  42,  67.  Bate  v.  Oraham,  1  Keman,  237. 
Lounsbury  v.  Purdtfy  18  N.  Y.  Bep.  515,  521.  Bennett  v. 
JudsoUj  21  id.  238,  240.  Bank  of  Havana  v.  Mageej  20  id. 
355.)  In  this  last  case.  Judge  Denio  says :  "  The  courts 
are  directed,  in  every  stage  of  an  action,  to  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  which  shall 
not  affect  the  substantial  rights  of  the  adverse  party,  and 
they  are  forbidden  to  reverse  a  iudgment  for  any  such 
error  or  defect.  (Code^  §  176.)  The  learned  judge  fur- 
ther says:  ^'The  mandate  is  addressed  to  this  court, 
equally  with  the  court  of  original  jurisdiction." 

n.  In  reviewing  a  judgment,  this  court  is  not  to  re-try 
the  action,  but  is  only  at  liberty  to  correct  errors  which 
appear  affirmatively  upon  the  papers ;  and  unless  it  shall 
appear  that  some  rule  of  law  has  been  violated  in  the 
rulings  of  the  referee  upon  the  trial,  or  in  his  findings 
upon  questions  of  law,  the  judgment  should  be  affirmed. 
{Simmons'  executors  v.  Sisson  and  others^  per  Welles^  J.<,  in 
MS.y  Every  legal  intendment  is  in  favor  of  the  judg- 
ment, and  even  though  it  should  be  objected  that  the 
findings  of  fact  by  the  referee  are  not  as  full  in  every  par- 
ticular as  the  counsel  may  desire,  yet  there  is  no  excep- 
tion founded  upon  such  omission,  and  the  question  cannot 
be  considered  in  this  court,  on  appeal.  It  is  enough  that 
Traver  had  money  in  his  hands  belonging  to  the  abscond- 
ing debtor,  and  wrongfully  withheld  it  from  the  creditors 
of  such  debtor;  the  law  pronounces  it  a  contempt  of  the 
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attachment,  and  the  referee  decided  that  the  plaintiff  was 
entitled  to  j  udgment.  It  should  be  remembered  the  de- 
fendant makes  his  case  and  exceptions  on  which  to  appeal. 
There  is  no  exception  intimating  that  the  referee  omitted 
to  find  any  fact  essential  to  the  right  of  recovery  on  the 
part  of  the  plainti£^  nor  was  the  referee  required  to  find 
any  fact  which  was  deemed  essential  to  a  defense,  or  any 
exception  for  such  omission.  But  the  counsel  must  stand 
upon  his  case  as  made,  with  every  presumption  in  favor 
of  the  judgment.  It  is  therefore  submitted  that  the  judg- 
ment should  be  affirmed,  with  costs. 

By  the  Oaurty  Johnson,  J.  This  action  was  brought  by 
the  plaintiff,  as  sheriff  of  Yates  county,  against  Jasper 
Traver,  now  deceased,  and  the  present  defendant  has  been 
duly  substituted  as  his  executor.  The  foundation  of  the 
action  is  a  diBbt,  alleged  to  have  been  due  from  said  Traver, 
on  the  9th  of  February,  1858,  to  John  Shoemaker,  Jr. 
This  alleged  debt,  the  plaintifi^  as  such  sheriff,  attached  in 
the  hands  of  Traver,  by  virtue  of  an  attachment,  issued 
and  placed  in  his  hands,  in  a  certain  action  in  this  court, 
brought  by  Smith  Shoemaker  against  the  said  John  Shoe- 
maker, Jr.  The  attachment  in  that  action  was  issued 
upon  the  ground  that  said  John  Shoemaker,  Jr.,  had  de- 
parted from  the  State  with  intent  to  defraud  his  creditors. 
The  notice,  served  by  the  plaintiff  on  the  said  Traver,  with 
the  copy  of  the  attachment,  was  that  the  property  levied 
on  by  virtue  of  such  attachment  was  "a  debt  of  about 
3550,  owing  by  you  to  the  said  defendant  for  the  avails  of 
property  belonging  to  him  and  sold  by  you,  and  for  money 
belonging  to  him  and  now  in  your  possession  or  under 
your  control,  and  you  are  hereby  forbidden  paying  the 
said  debt  to  any  person  other  than  the  said  plaintiff  or  his 
attorneys."  Judgment  was  recovered  in  that  action,  in 
favor  of  the  plaintiff  therein,  against  the  defendant,  for 
$410.79,  damages  and  costs,  in  May,  1858.    The  attach- 
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ment  and  notice  in  that  action  were  served  upon  Traver, 
the  defendant's  testator,  on  the  9th  of  February,  1858. 

This  action  was  afterwards,  though  at  what  time  does 
not  appear,  brought  by  the  plaintiff,  as  sheriff,  to  recover 
the  amount  of  the  debt  attached,  or  so  much  thereof  as 
would  be  sufficient  to  satisfy  the  judgment  in  that  action. 
The  sole  cause  of  action  alleged  in  the  complaint  is  that  at 
the  time  of  the  service  of  the  attachment  in  that  action  the 
said  Traver  was  indebted  to  the  said  John  Shoemaker,  Jr., 
for  property  received  and  converted  into  money,  and  for 
money  had  and  received  of  said  John  Shoemaker,  Jr.,  in 
the  sum  of  more  than  $500,  and  that  said  Traver  had 
refused  to  pay  the  same  to  the  plaintiff  although  often  re- 
quested so  to  do.  The  answer  of  Traver  denied  his  indebt- 
edness to  said  Shoemaker.  It  is  objected  on  behalf  of  the 
defendant  that  the  sheriff  cannot  maintain  such  an  action. 
But  I  see  no  difficulty  in  the  way  of  the  sheriff  bringing 
and  maintaining  such  an  action  if  there  was  in  fact  an  in- 
debtedness existing  from  Traver  to  Shoemaker,  at  the 
time  the  attachment  and  notice  were  served  on  the  former. 
The  debt,  if  it  existed,  was  incapable  of  manual  de- 
livery, and  the  attachment  was  executed  upon  it  in  the 
manner  prescribed  by  section  235  of  the  Code,  by  serving 
the  copy  of  the  warrant  and  a  notice  therewith  showing 
the  property  levied  on.  By  this  means  the  sheriff  acquired 
a  specific  lien  upon  the  debt,  if  there  was  one,  and  that  is 
a  sufficient  interest  to  enable  him  to  maintain  an  action 
for  its  recovery,  or  enough  thereof  to  satisfy  the  judgment 
recovered  in  the  attachment  suit.  The  sheriff  is  expressly 
authorized  to  bring  such  an  action  by  the  Code,  section 
232 ;  also  section  237,  subdivision  4.  {Binchey  v.  Strt/ker, 
28  N.  Y.  Bep.  45.)  But  in  order  to  enable  the  sheriff  to 
bring  the  action  in  any  such  case,  he  must  have  actually 
levied  upon  such  debt  or  property  and  subjected  it  to  the 
attachment  in  his  hands.  If  he  has  not  done  this  he  can 
have  no  right  of  action  to  recover  such  debt  or  property 
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against  any  one.  Of  course,  if  there  was  no  debt  in  this 
case  from  Traver  to  Shoemaker,  the  action  must  fail.  The 
debt  was  the  only  thing  levied  upon  by  the  plaintifi^  in 
the  hands  of  Traver,  or  attempted  to  be,  and  is  the  only 
cause  of  action  set  out  in  the  complaint. 

The  referee,  it  will  be  seen,  has  not  found,  upon  the 
evidence  before  him,  either  as  matter  of  fact,  or  as  a  con- 
clusion of  law,  that  Traver  was  indebted  to  Shoemaker  at 
the  time  the  attachment  atid  notice  were  served  on  him. 
All  that  he  has  found  upon  that  subject  is  that  at  that  time 
^Hhe  said  Jasper  Traver  had  in  his  hands  the  sum  of 
$551.74,  the  property  of  and  belonging  to  the  said  John 
Shoemaker,  Jr.  This  clearly  shows  no  cause  of  action. 
If  Traver  held  Shoemaker's  money  in  his  hands  at  that 
time,  the  legal  inference  is  that  he  held  it  as  agent  or 
bailee,  and  this  would  create  no  debt.  As  the  fact  of  in- 
debtedness was  the  only  issue,  and  the  referee  has  failed 
to  find  that  he  held  it  under  circumstances  which  would 
make  him  the  debtor  of  Shoemaker,  or  that  he  was  in  fact 
such  debtor,  no  ground  for  a  recovery  is  made  to  appear. 
Shoemaker's  money  in  Traver's  hands  was  not  attached, 
but  only  a  debt  from  the  latter  to  the  former.  All  that 
Traver  was  forbidden  to  pay  over  to  Shoemaker,  was  the 
debt  he  was  owing  him.  Anything  else  in  his  hands  he 
might  lawfully  deliver  over,  unless  it  had  been  levied 
upon  by  the  attachment  If  he  had  Shoemaker's  money 
in  his  hands,  the  idea  is  wholly  excluded  that  he  was  in- 
debted to  Shoemaker  for  it,  and  there  is  no  presumption 
that  he  had  not  paid  it  over  long  before  this  action  was 
brought  It  would  be  manifestly  unjust  to  allow  a  recov- 
ery against  Traver,  or  his  estate,  now,  for  money  or  prop- 
erty belonging  to  Shoemaker,  which  he  then  held,  and 
which  he  had  no  right  to  keep,  and  which  the  law  must 
presume,  in  the  absence  of  all  evidence  to  the  contrary, 
he  did  not  keep  from  the  lawful  owner.  But  it  is  enough 
for  this  case,  to  say  that  the  conclusion  of  law  arrived  at 
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by  the  referee,  that  the  plaintiff  was  entitled  to  recover, 
because  the  defendant's  testator  had  in  his  hands  the 
money  of  Shoemaker,  at  the  time  of  the  service  of  the  at- 
tachment and  notice,  is  erroneous,  and  cannot  be  upheld. 
The  plaintiff  acquired  no  right  to  it  if  he  did  not  levy  upon 
it,  and  no  cause  of  action  accrued  to  him,  against  any  one, 
to  recover  it.  Where  property  or  money  has  been  fraud- 
ulently transferred  by  a  debtor,  to  a  third  person,  for  the 
purpose  of  hindering,  delaying  or  defrauding  the  creditors 
of  such  debtor,  the  sheriff  having  an  attachment  against 
such  debtor,  may  levy  such  attachment  npon  the  property, 
or  money,  so  assigned  or  transferred,  and  bring  his  action 
and  contest  the  right  of  the  person  in  possession,  and  prove 
the  fraudulent  transfer.  This  was  held  in  the  case  of 
Rinchey  v.  Stryhery  {iwpra,)  But  in  such  case  the  identical 
thing  fraudulently  assigned  must  be  attached,  and  a  spe- 
cific lien  acquired  by  virtue  of  the  levy  of  the  attachment. 
The  creditor,  in  such  a  case,  does  not  become  the  creditor 
at  large  of  his  debtor,  by  virtue  of  his  action  and  attach- 
ment, but  both  himself,  and  the  sheriff  as  his  bailee,  are 
confined  to  the  property  actually  levied  upon.  But  when 
the  property  so  fraudulently  assigned  has  been  converted 
into  money  by  the  assignee,  or  the  money  has  been  con- 
verted into  other  property  which  is  claimed  by  the  assignee 
to  belong  to  him,  before  the  attachment  in  the  action  by 
the  creditor  is  issued,  the  attachment  cannot  be  levied 
upon  the  money  or  property  so  held  as  the  proceeds  of 
that  assigned,  and  the  sheriff  can  maintain  no  action 
against  such  assignee,  by  virtue  of  the  attachment  in  his 
hands,  to  recover  such  proceeds.  In  such  a  case  the  avails 
are  held  by  the  fraudulent  assignee  as  trustee  for  the  cred- 
itors of  the  assignor,  and  can  be  reached  only  by  an  action 
in  the  nature  of  a  creditor's  bill,  which  a  sheriff  cannot 
maintain.  This  is  well  settled.  {Lawrence  v.  Bank  of  the 
Bepublie^  35  N.  F.  Bep.  320.  Campbell  v.  Erie  Bailway  Co.^ 
46  Barb.  640.    Greenleafy,  Mumford^  35  How.  Pr.  148.)  It  is 
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quite  apparent,  upon  examining  the  evidence  and  the  re- 
port of  the  referee,  that  this  distinction,  which  lies  at  the 
very  foundation  of  the  right  of  action  by  a  sheriff,  derived 
from  his  attachment,  was  wholly  lost  sight  of  or  disre- 
garded, by  the  referee.  The  whole  case  shows  that  the 
action  was  tried  and  determined  as  though  it  had  been  an 
action  in  the  nature  of  a  creditor's  bill,  and  without  any 
regard  to  the  question  of  a  specific  lien  by  a  levy  under 
the  attachment  As  nothing  but  the  debt  was  attached 
in  this  case,  the  plaintiff,  as  sheriff,  could  only  maintain 
his  action  by  proving  the  existence  of  a  debt  from  Traver 
to  John  Shoemaker,  Jr.,  which  the  latter  could  enforce  by 
action.  If  he  can  make  out  such  a  claim  only  as  the  cred- 
itors of  Shoemaker  can  enforce  in  equity,  but  which  Shoe- 
maker himself  cannot  enforce  against  Traver  or  his  estate, 
the  action  can  never  be  sustained.  In  the  latter  case  the 
action  must  be  brought  by  the  plaintiff  in  the  judgment, 
and  be  in  the  nature  of  a  creditor's  bill. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 

[MoHBOB  Gbbbbal  Tbbh,  December  6, 1869.    £.  Dancm  SmUhf  J,  C,  Smith 
aod  JohntPHf  Jostices.] 
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Where  a  person  has  been  guilty  of  a  burglary  and  a  hirceny  at  the  same  time, 
^    he  may  be  indicted  for  either  the  burglary  or  the  larceny,  separately,  and 

convicted  of  the  offense  charged. 
There  is  no  merger,  in  such  a  case,  which  is  available  to  the  accused  by  way 

of  defense,  until  there  has  been  a  trial  and  conviction  for  the  greater  offense. 

Burglary  and  larceny,  charged  in  the  same  indictment  as  having  been  commit- 

^,     ted  on  the  same  occasion,  is  a  compound  offense,  and  upon  the  trial  the 

party  accused  may  be  convicted  of  either  one,  without  the  other. 
If  there  has  been  a  conviction  for  the  burglary,  a  plea  of  autre  foia  eonviet  would 

be  a  good  answer  and  defense  to  a  subsequent  indictment  for  the  larceny 
I     which  was  committed  at  the  same  time  and  by  means  of  the  burglarly.    It 

is  all  the  same  felony,  and  the  lesser  is  merged  and  satisfied  in  the  convic- 
tion and  punishment  of  the  greater. 
So  a  conviction  for  the  larceny  which  was  committed  by  means  of  the  burglary 

will  constitute  a  bar  to  any  subsequent  trial  and  conviction  of  the  defendant 

for  the  offense  of  burglary. 
There  cannot  be  two  convictions  for  separate  acts,  constituting  the  same  felony. 

If  it  is  all  the  same  felony,  one  conviction  is  a  bar  to  any  other,  for  the 

offense,  of  whatever  degree. 
A  general  exception  to  the  charge  of  the  court,  not  specifying  any  grounds 

of  error,  is  of  no  avaU,  where  there  is  no  request  to  charge  otherwise. 

CERTIOBARI  to  the  general  sessions  of  Wayne  county, 
to  remove  a  conviction  for  grand  larceny. 
The  defendant  was  indicted  in  the  Wayne  county  oyer 
and  terminer,  on  the  9th  day  of  November,  1868.  The 
indictment  contained  four  counts,  charging,  Ist.  Grand 
larceny,  in  taking,  &c.,  at  the  town  of  Galen,  in  said  county, 
on  the  28th  day  of  June,  1868,  one  watch  with  a  gold 
case,  one  hair  watch  chain  with  gold  clasp,  of  the  value  of 
^70,  the  property  of  one  Joseph  Stone.  2d.  For  grand 
larceny,  at  the  same  time  and  place,  in  taking,  &c.,  one 
watch  with  a  gold  case,  of  the  same  value,  and  one  hair 
watch  chain  of  the  value  of  810,  the  property  of  the  said 
Stone.  3d.  For  grand  larceny,  at  the  same  time  and 
place,  in  taking,  &c.,  one  detached  lever  watch  with  gold 
case,  of  the  same  value,  and  one  hair  watch  guard  of  the 
value  of  ^10,  the  property  of  said  Stone.    4th.  That  on 
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the  same  day  and  year,  at  the  same  place,  the  prisoner  know- 
ing the  property  mentioned  in  last  count  to  have  been 
before  then  stolen  from  said  Stone,  did  feloniously  have 
and  receive  the  same. 

The  indictment  was  sent  to  the  court  of  sessions  of  said 
county,  and  was  tried  therein  at  a  term  of  said  court,  on 
the  17th  day  of  June,  18G9 ;  and  upon  such  trial  a  verdict 
of  guilty  upon  the  whole  indictment  was  given  against 
the  defendant  A  bill  of  exceptions  was  tendered  by  the 
prisoner,  and  signed  and  sealed  by  the  court,  and  sen- 
tence suspended,  and  a  writ  of  certiorari  sued  out  by  the 
district  attorney  of  said  county,  bringing  the  indictment 
and  bill  of  exceptions  into  this  court. 

On  the  trial  it  was  proved  on  the  part  of  the  people,  by 
Stone,  the  complainant,  and  David  Benjamin,  witnesses 
on  the  part  of  the  people,  that  the  dwelling-house  of  said 
Stone,  in  which  he  and  other  members  of  his  family  were 
at  the  time,  was  broken  into  and  entered  by  the  prisoner 
in  the  night  of  the  day  laid  in  the  indictment,  by  raising 
and  crawling  through  a  window  thereof,  about  1  o'clock, 
midnight,  and  the  property  described  in  the  indictment 
stolen  by  the  prisoner  from  the  said  house  while  he  was 
there.  The  value  pf  the  property  was  proved  to  be  $81. 
At  the  close  of  the  evidence  on  the  part  of  the  prosecu- 
tion, the  counsel  for  the  prisoner  moved  the  court  that  the 
prisoner  be  discharged  from  the  indictment  aforesaid,  or 
from  further  answering  thereto,  on  the  following  grounds : 
Ist  That  the  said  indictment  sets  forth  and  charges  the 
prisoner  with  having,  on  the  28th  day  of  June,  1868,  at 
the  town  of  Galen,  in  said  county  of  Wayne,  feloniously 
stolen,  taken  and  carried  away  one  gold  watch  and  one 
hair  watch  chain  with  gold  clasps,  of  the  value  of  $70, 
the  property  of  Joseph  Stone ;  and  also  with  having,  on 
the  same  day,  feloniously  received  the  same  property, 
knowing  it  to  have  been  stolen ;  while  the  proof  or  evi- 
dence shows  that  the  prisoner  was  guilty  of  burglary,  in 
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feloniously  breaking  into  and  entering  the  honse  of 
Joseph  Stone,  aforesaid,  situated  in  the  town  of  Galen,  in 
the  night  of  said  28th  day  of  June,  1868,  while  a  human 
being  was  in  said  house,  and  taking  from  said  house,  after 
having  feloniously  broken  into  and  entered  the  same,  and 
while  so  therein,  the  property  aforesaid,  of  the*  value 
aforesaid,  being  the  property  of  said  Stone;  and  that  there 
was  no  allegation,  in  the  indictment,  of  a  burglary  com- 
mitted by  the  prisoner.  2d,  That  there  was  a  material 
and  fatal  variance  between  the  indictment  and  the  proof. 
3d.  That  the  proof,  or  evidence,  did  not  sustain  the  indict- 
ment 4th.  That  the  offense  proved  against  the  prisoner 
was  not  the  same  as  that  laid  or  charged  in  the  indict- 
ment 5th.  That  a  convictipn  upon  or  under  the  in- 
dictment aforesaid  would  be  no  bar  to  a  subsequent 
indictment,  trial  and  conviction  of  the  prisoner  for  burg- 
lary, proved  on  this  trial  to  have  been  committed  by  him, 
in  feloniously  breaking  or  entering  the  dwelling-house  of 
Joseph  Stone,  on  the  night  of  June  28, 1868,  and  taking 
therefrom  the  gold  watch  and  chain. 

The  court  separately  overruled  each  of  said  grounds, 
and  the  prisoner  duly  and  separately  excepted  to  each  of 
such  rulings  and  decisions  of  the  court  ' 

When  the  evidence  was  closed,  the  counsel  for  the  pris- 
oner renewed  the  motion  for  the  discharge  of  the  prisoner, 
on  the  grounds  above  mentioned,  which  were  separately 
ruled  upon  and  denied  by  the  court,  and  the  prisoner  duly 
and  separately  excepted  to  each  of  such  rulings  and  de- 
cisions. 

The  court  charged  the  jury :  "  If  you  believe  the  evi- 
dence, it  is  grand  larceny,  or  receiving  stolen  goods,  know- 
ing them  to  be  stolen."  To  this  charge  the  prisoner  duly 
excepted.  The  prisoner,  as  a  part  of  his  defense,  put  cer- 
tain questions  to,  and  offered  evidence  by,  the  witnesses 
Frederick  tllark  and  Charles  Purdy,  which  were  objected 
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to  by  the  people,  and  the  questions  and  evidence  offered 
excluded  by  the  court,  and  the  prisoner  excepted  to  such 
rulings  and  decisions. 

Geo.  F.  Banforthy  for  the  people. 

L  None  of  the  exceptions  are  well  taken.  The  ground 
upon  which  they  are  placed  by  the  defendant's  counsel  is, 
that  the  indictment  is  for  feloniously  stealing  the  property 
described  therein,  and  feloniously  receiving  it,  knowing 
it  to  have  been  stolen,  while,  as  he  asserts,  the  evidence 
shows  that  the  defendant  was  guilty  of  a  burglary  in  felo- 
niously breaking  into  the  house  of  Stone,  and  therefrom 
stealing  the  property  aforesaid.  1.  The  evidence  which 
must  be  relied  upon  to  warrant  this  assumption,  wa?  not 
given  to  prove  the  commission  of  a  burglary,  but  as  part 
of  the  re»  gettcB.  The  witness  Benjamin,  in  describing  the 
mode  of  the  defendant's  approach  to  the  property  in  ques- 
tion, says:  '^He  stood  by  the  window  a  little  while;  I 
then  saw  him  crawling  in  the  window."  This  was  part 
of  the  narrative  to  prove  the  larceny,  and  not  given  to 
prove  another  felony;  nor  was  it  objected  to  by  the  de- 
fendant If,  however,  the  evidence  is  regarded  as  suffi- 
cient to  prove  a  burglary,  it  does  not  aid  the  defendant ; 
for,  2.  If  the  defendant  should  hereafter  be  indicted  for 
the  burglary,  his  conviction  under  the  present  indictment 
would  furnish  him  matter  for  a  good  plea  in  bar.  (a.)  The 
offense  of  burglary  is  not  committed  by  simply  breaking 
and  entering  the  dwelling-house,  but  by  doing  so  ^'  with 
intent  to  commit  some  crime  therein,"  (2  B.  S.  part  4, 
tit.  2,  eh.  1,  art.  3,  §  10,  p.  668 ;)  and  upon  the  facts  assumed 
by  the  defendant^  the  crime  '^  intended  "  by  him  was  lar- 
ceny, and  the  intent  was  carried  into  execution — ^the  lar- 
ceny was  committed.  The  larceny,  therefore,  constituted 
part  of  the  burglary.  Having  broken  and  entered,  and 
stolen,  an  entire  offense  was  committed.    The  defendant 
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was  guilty  of  burglary.  (2  Bu%%eU  on  Orimes,  38,  Phila.  ed. 
1841.  1  Sahj  559,  560.)  (6.)  If  he  had  been  indicted  for 
the  burglary,  he  might  have  been  convicted  of  the  larceny 
only.  (State  v.  Orockevy  3  Harr.  554.  State  v.  Bradtfy 
14  Verm,  356.  J(me%  v.  State,  11  N.  H.  Rep.  269.)  And 
this  is  upon  the  ground  that  if  any  part  of  the  offense 
charged  be  proved,  that  part  being  necessarily  included  in 
the  whole,  there  may  be  a  conviction  of  such  part  as  may 
be  proved.  In  Haskins  v.  The  People,  (16  N.  7.  Rep.  348,) 
Judge  Denio  says:  '* Burglary, 'when  accompanied  with 
larceny,  is  a  compound  offense.  Under  a  count  for  the 
burglary  a  conviction  might  be  had  for  simple  larceny." 
{See  also  EaU,  p.  559,  §  60.  3  Oreenl  Hv.  §  36.)  In  Rex 
V.  Butterworth  and  two  other%,  {Russ.  ^  Ry,  520,)  the  defend- 
ants were  indicted  for  a  burglary  in  breaking  into  the 
house  of  one  Keighley,  in  the  night  time,  and  stealing 
therein  to  the  value  of  forty  shillings  and  upwards.  More 
(one  of  the  defendants)  pleaded  guilty  of  the  burglary,  the 
others,  not  guilty  of  the  whole  offense  charged,  an4  upon 
the  trial  were  acquitted  of  the  burglary,  and  found  guilty 
of  stealing  only.  The  se^en  judges  agreed  that  judgment 
might  be  entered  against  More  for  burglary  and  capital 
larceny,  and  against  the  others  for  larceny  alone.  So  in 
Rex  V.  Corner^  (1  Leach  0.  C.  36,)  where  the  prisoner  was 
indicted  for  breaking  and  entering,  and  stealing,  it  was 
held  by  nine  judges  unanimously,  that  where  the  felony 
was  laid  to  constitute  the  burglary,  the  acquittal  of  the 
felony  included  an  acquittal  of  the  burglary  also.  In  The 
People  V.  McOowan,  (17  Wend.  386,)  the  prisoner  was  first 
indicted  for  robbery  and  stealing  a  watch,  and  acquitted. 
He  was  afterwards  indicted  for  larceny  in  stealing  the 
same  watch.  He  pleaded  the  first  trial  and  acquittal,  but 
the  oyer  and  terminer  overruled  it,  and  the  prisoner  was 
convicted.  Upon  the  error  brought,  the  Supreme  Court 
say :  "  The  first  indictment,  though  for  robbery,  involved 
the  question  of  simple  larceny,  of  which  the  prisoner  might 
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have  been  convicted."  The  prisoner  had,  within  the  issue, 
been  tried  "and  acquitted  of  the  larceny,"  and  so  the  con- 
viction was  set  aside.  And  conversely,  but  in  harmony 
with  this  decision,  in  the  case  of  TJie  State  v.  Lewis 
(2  HawkSj  98)  it  was  held  that  a  conviction  for  larceny 
precluded  an  indictment  for  the  same  taking  as  a  robbery. 
For,  in  the  last  indictment,  the  defendant  is  in  jeopardy 
of  being  again  convicted  of  larceny,  if  the  violence  should 
not  be  clearly  proved.  (State  v.  Ghafflin^  2  Swan^  493. 
Commonwealth  v.  Cunningham,  13  Masn.  B.  245.  Comm^on- 
wealth  V.  Squire,  1  Mete.  258.  22  Pick.  1,  7.)  ((?.)  A 
former  conviction  or  acquittal  of  a  minor  offense  (as  in 
this  case  the  larceny)  is  a  bar  to  a  prosecution  for  the 
same  act  charged  as  a  higher  crime,  (burglary,)  when- 
ever the  defendant,  on  trial  of  the  latter,  might  be  legally 
convicted  of  the  former,  had  there  been  no  other  prosecu- 
tion. Both  burglary  and  larceny  (of  goods  valued  as  in 
this  case)  are  felonies ;  but  burglary  is  the  superior  one, 
and  made  so,  because  the  larceny  enters  into  and  becomes 
a  necessary  ingredient  of  it.  In  this  case  the  breaking, 
disconnected  with  the  larceny,  would  be  a  mere  trespass. 
Connected  with  the  larceny,  the  law  awards  to  it  the  name 
and  penalties  of  burglary.  The  whole  offense  is  one, 
and  cannot  be  subdivided.  It  will  necessarily  follow  that 
where  part  of  an  offense  is  passed  upon,  there  can  be  no 
second  indictment  for  another  part.  In  civil  cases  the 
law  abhors  a  multiplicity  of  suits,  and  is  yet  more  watch- 
ful in  criminal  cases — ^that  the  citizen  shall  not  be  op- 
pressed by  unnecessary  prosecution.  (Fiddler  v.  The  State^ 
7  Humph.  508.  State  v.  Cooper^  1  Qreen^  N.  J.  31.  State 
V.  Townsend,  2  Harr.  543.)  In  The  State  v.  Cooper^  (1  Chreen, 
N,  J.  274,)  the  court  say :  ^'  If  a  man  breaks  the  house  of 
A.  in.  the  night  time,  and  steal  his  goods,  and  upon  an  in- 
dictment for  burglary  and  stealing  these  goods  he  be 
acquitted,  it  would  be  a  bar  to  rf  subsequent  prosecution 
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for  the  larceny."  So,  "  if  he  be  indicted  for  the  simple 
larceny  and  acquitted,  he  cannot  afterwards  be  convicted, 
upon  an  indictment  for  the  burglary  and  larceny,  of  either 
offense."  The  same  principle  applies  to  a  former  convic- 
tion. '^A  defendant  cannot  be  convicted  and  punished 
for  two  distinct  felonies  growing  out  of  the  same  identical 
act,  when  one  is  a  necessary  ingredient  to  the  other,  and 
one  has  been  selected  and  prosecuted  to  conviction." 

"I  am  satisfied,"  says  the  judge  who  delivered  the 
opinion  in  the  case  last  cited,  "  that  a  conviction  of  lar- 
ceny would  be  a  good  bar  to  a  prosecution  for  burglary 
and  stealing  the  same  goods."  In  GommanweaUh  v.  PtAre, 
(3  Ouah.  181,)  the  defendant  was  held  to  have  no  just 
ground  of  objection  to  a  conviction  upon  an  indictment 
for  manslaughter,  because  the  facts  proved  he  had  been 
guilty  of  murder.  In  Gommonwealth  v.  Burke^  (14  Oraf/f 
100,)  it  was  decided  that  evidence  of  an  assault  with  a 
weapon  dangerous  to  life  would  support  a  complaint  for  a 
simple  assault,  although  the  complaint  alleged  that  it  was 
not  committed  with  a  weapon  dangerous  to  life.  In  Com- 
monweaUh  v.  Squire^  (1  Mete.  264,)  it  was  held  that  in  the 
case  of  larcenies  it  would  be  no  defense  to  an  indictment 
to  show  that  the  defendant  committed  the  offense  charged, 
but  with  certain  aggravating  circumstances  not  charged. 
In  The  PeopU  v.  Durkin,  (5  Park.  Grim  JRep.  250,)  the 
court  say,  "  no  doubt  a  person  may  be  indicted  and  con- 
victed of  larceny,  although  the  facts  prove  a  burglary." 
3.  If  the  defendant  should  be  indicted  for  the  burglary, 
and  the  offense  did  not  appear  from  the  record  to  be  iden- 
tical with  the  one  for  which  he  has  been  convicted,  parol 
evidence  would  be  admissible  to  establish  that  fact.  {The 
People  V.  Mcamen,  17  Wend.  386.    3  Oreenl.  JSv.  §  36.) 

it  A  new  trial  should  be  denied,  and  proceedings  re- 
mitted to  the  Wayne  county  sessions  for  judgment  upon 
the  conviction. 
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J.  WeUingy  for  the  defendant. 

L  The  motion  to  discharge  the  prisoner,  when  the  peo- 
ple rested,  should  have  been  granted.  Ist  Every  indict- 
ment must  contain  a  description  of  the  crime  of  which 
the  defendant  is  accused,  and  a  itaUment  of  the  fact%  by 
which  it  is  constituted,  so  as  to  identify  the  accusation, 
lest  the  grand  jury  should  find  a  bill  for  one  offense  and  the 
party  be  put  on  his  trial  for  another  without  any  author- 
ity. (Lambert  v.  The  People^  9  Cotvenj  586,  591,  2.  Ded- 
ieu  V.  The  People,  22  N.  T.  Rep.  180,  185.  The  People  v. 
Taylor  J  3  Denioy  91.)  2d.  ^' These  precautions  are  also 
necessary  in  order  that  the  defendant  may  know  what 
crime  he  is  called  upon  to  answer;  *  *  *  they  are 
also  important  in  order  that  the  defendant's  conviction  or 
acquittal  may  insure  his  subsequent  protection,  should  he 
again  be  questioned  on  the  same  ground,  and  that  he  may 
be  enabled  to  plead  his  conviction  or  acquittal  of  the  same 
oflfense  in  bar  of  any  subsequent  proceedings."  (1  Ohit. 
Orim.  Law.  169.  Dedtm  v.  The  People,  22  N.  T.  Bep.  180, 
185.  The  People  v.  Taylor,  3  Denio,  91.)  3d.  "  The  defi- 
nition of  burglary,  at  common  law,  was  the  breaking  and 
entering  the  house  of  another  with  intent  to  commit  some 
felony  therein.  The  Revised  Statutes  have  substituted  a 
definition  of  the  crime,  as  a  breaking  and  entering  a 
dwelling,  &c.,  with  intent  to  commit  some  crime  therein. 
The  Revised  Statutes  do  not,  however,  by  this  section, 
create  a  new  oflfense."  (Mason  v.  The  People,  26  N.  Y. 
Bep.  201.)  4th.  The  larceny  was  a  constituent  of,  and 
merged  in,  the  burglary.  "A  contrivance  to  commit  a 
felony,  and  executing  the  contrivance,  cannot  be  punished 
as  an  ofiepse  distinct  from  the  felony,  because  the  con- 
trivance is  a  part  of  the  felony,  when  committed  pursuant 
to  it."  "  Merger,  which  exists  when  two  offenses  of  dif- 
ferent degrees  have  been  comm^itted  at  the  same  instant, 
and  in  prosecution  of  the  same  object."  (Opinion  of  J.  0. 
Spencer,  senator,  in  Lambert  v.  The  People,  9  Oowen,  594. 
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Dedieu  v.  The  People,  22  N.  Y.  Rep.  184,  185.)  "If  the  de- 
fendant  be  indicted  for  a  burglarious  entry  and  stealing, 
and  acquitted,  he  may  still  be  tried  for  a  burglarious  entry 
with  intent  to  steal;  for  although  the  burglary  be  the 
same,  it  is  evident  the  prisoner  could  not  have  been  found 
guilty  on  the  first,  upon  proof  of  a  mere  intention  ;  and, 
therefore,  may  well  be  indicted  for  that  oflfense  in  the  sec- 
ond." (1  Chit.  Grim.  Law,  456,  citing  2  Leach^  716 ;  Hawk, 
h.  2,  cA.  35,  §  5;  2  Leach,  816 ;  12  Peek.  503.)  5th.  The 
indictment  and  conviction  in  the  court  below  is  no  bar  to 
an  indictment  and  conviction  of  the  defendant  for  the 
burglary  proved  on  the  trial.  "  It  is,  indeed,  generally 
laid  down  that  an  acquittal  of  burglary  will  not  prejudice 
an  indictment  for  larceny,  or  vice  versa."  (1  Chit.  Crim. 
Law,  457,  citing  note  m;  2  Hale,  245,  6 ;  Sawk,  h.  2,  ch.  35, 
%5\22N.T.  Rep.  182,  4,  5.)  " In  order,  however,  to  en- 
title the  defendant  to  this  plea,  autrefois  acquit,  it  is  neces- 
sary that  the  crime  charged  be  precisely  the  same."  (1  Chit. 
Crim.  Law,  452.)  "  It  is  to  be  observed  that  the  pleas  of 
autrefois  acquit,  and  autrefois  convict,  or  a  former  acquit- 
tal and  former  conviction,  must  be  upon  a  prosecution  for 
the  same  identical  act  and  crime."  (4  Black.  Com.  376.) 
IL  The  motion  for  the  discharge  of  the  prisoner,  when 
the  evidence  closed,  should  have  been  granted.  {Author- 
ities under  \st  point,  and  22  N.  Y.  Rep.  186,  188.) 

III.  The  testimony  offered  by  the  defendant,  by  the 
witnesses  Frederick  Clark  and  Charles  Purdy,  should  have 
been  received. 

IV.  The  defendant's  exception  to  the  charge  of  the 
court  is  well  taken.    (See  authorities  under  points  1  and  2.) 

V.  The  conviction  should  be  reversed. 

By  the  Court,  Johnson,  P.  J.  The  motion  made  by  the 
defendant's  counsel,  when  the  people  rested,  and  renewed 
at  the  close  of  the  testimony  in  the  case,  was  properly 
denied,  in  each  case.    The  substantial  ground  of  the  ob- 
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jection  on  each  occasion  was^  that  if  the  defendant  was 
guilty  of  the  larceny  charged  in  the  indictment,  it  was 
committed  in  connection  with  a  burglary  in  which  the 
larceny  was  merged,  and  that  in  such  a  case,  there  could 
be  no  indictment  and  conviction  for  the  larceny  as  a  sepa- 
rate and  distinct  offense.  But  there  is  no  such  rule.  There 
is  no  merger,  in  such  a  case,  which  is  available  to  the  ac- 
cused by  way  of  defense,  until  there  has  been  a  trial  and 
conviction  for  the  greater  offense.  Burglary  and  larceny, 
charged  in  the  same  indictment  as  having  been  committed 
on  the  same  occasion,  is  a  compound  offense,  and  upon  the 
trial  the  party  accused  may  be  convicted  of  either  one, 
without  the  other.  Until  the  verdict  and  judgment,  it  can 
never  be  known,  with  certainty,  whether  the  accused  is 
guilty  of  either,  much  less  of  both.  But  until  after  con- 
viction there  can  be  no  such  thing  as  a  merger  which 
constitutes  a  defense ;  especially  where  each  ingredient  of 
the  compound  is  a  felony.  But  where  there  has,  in  a  case 
of  that  kind,  been  a  conviction  for  the  burglary,  a  plea  of 
autre  fou  convict  would  be  a  good  answer  and  defense  to  a 
subsequent  indictment  for  the  larceny  which  was  com- 
mitted at  the  same  time  and  by  means  of  the  burglary.  It 
is  all  the  same  felony,  and  the  lesser  is  merged  and  satis- 
fied  in  the  conviction  and  punishment  of  the  greater.  It 
is  then  established  by  the  verity  of  the  record,  that  the 
accused  is  guilty  of  the  burglary  and  has  suffered  the 
penalty  therefor.  The  plea  to  the  subsequent  indictment  for 
the  larceny,  of  autrefois  convict^  admits  of  record  the  truth 
of  the  charge  of  larceny  contained  in  the  indictment,  and 
tenders  the  issue  that  it  is  part  of  the  same  felony  of  which 
the  defendant  has  once  been  convicted,  on  the  trial  of  the 
indictment  for  burglary.  {Arch.  Or.  PL  88.  The  People  v. 
McQcwauj  17  Wend,  386.)  It  may  well  be,  that  the  de- 
fendant here,  as  the  motion  and  the  argument  in  his  behalf 
seem  to  admit,  ought  to  have  been  indicted  and  convicted 
of  the  brglary  instead  of  the  larceny.    But  it  is  plain 
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enough  that  the  mere  &ct  that  he  has  not  been  so  convicted, 
is  no  answer  or  defense  to  the  larceny  separately  charged, 
and  established  to  the  satisfaction  of  the  jury  by  the  evi- 
dence. It  would  be  a  most  dangerous  doctrine  to  establish, 
that  a  defendant  indicted  for  a  felony  may  defend  himself 
successfully  and  procure  his  acquittal  by  proving  that  he 
had  at  the  same  time  committed  a  higher  crime,  which 
constituted  a  part  of  the  same  felony  with  that  of  which 
he  stood  charged  by  the  indictment. 

There  can  be  no  doubt,  I  apprehend,  that  where  a  per- 
son has  been  guilty  of  a  burglary  and  a  larceny  at  the  same 
time,  he  may  be  indicted  for  either  the  burglary  or  the 
larceny,  separately,  and  convicted  of  the  offense  charged. 
Whether,  after  having  been  indicted  for  one  of  such 
offenses  only,  and  convicted  upon  that  one,  he  could  after- 
wards be  indicted  separately  and  convicted  for  the  other, 
is  quite  another  and  different  question,  and  one  which 
could  not  legitimately  arise  until  the  second  indictment. 
It  is  laid  down,  in  some  of  the  older  authorities,  that  an 
acquittal,  upon  an  indictment  for  a  burglary,  with  intent 
to  commit  a  larceny,  but  which  does  not  charge  the  com- 
mission of  a  larceny,  is  no  bar  to  a  subsequent  indictment 
for  the  larceny.  The  reason  given  is,  that  the  defendant 
could  not  have  been  convicted  of  the  larceny  on  the  first 
indictment,  inasmuch  as  it  was  not  charged.  {Arch,  Or. 
PI  88.  2  Hale,  245.  Bex  v.  Vandercmrt,  2  Leach,  716.) 
But  if  the  first  indictment,  for  the  burglary,  charges  the 
commission  of  the  larceny  also,  so  that  the  defendant  may 
be  convicted  of  the  larceny  if  the  proof  of  the  burglary  is 
insufficient  to  establish  that  offense,  but  proves  the  other, 
the  reason  of  the  rule  fails,  and  the  rule  with  it.  The  ac- 
quittal would  then  be  a  bar  to  the  subsequent  indictment 
for  the  larceny. 

But  whatever  may  be  the  rule  in  regard  to  acquittals, 
there  cannot,  I  apprehend,  be  two  convictions,  for  separate 
acts,  constituting  the  same  felony.    If  it  is  all  the  same 
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felony,  one  conviction  is  a  bar  to  any  other,  for  the  offense, 
of  whatever  degree.  Thus  in  Wrote  v.  Wiggen^  (4  Co,  B. 
403,)  it  was  resolved  that  a  conviction  for  manslaughter 
was  a  bar  to  a  subsequent  indictment  for  the  murder  of 
the  same  person;  and  in  that  case  it  is  said  that  '4t  was 
resolved  without  difficulty  in  HoUrojVs  case,  that  if  a  man 
commits  murder,  and  is  indicted  and  convicted,  or  acquitted 
of  manslaughter,  he  shall  never  answer  to  any  indictment 
for  the  same  death,  for  all  is  one  and  the  same  felony, 
for  one  and  the  same  death,  although  murder  is,  in  respect 
of  the  circumstance  of  the  forethought  of  malice,  more 
odious." 

It  was  upon  this  principle  that  it  was  held  in  the  case  of 
The  State  v.  Lewis^  (2  Hawh%^  98,)  that  a  conviction  for 
larceny  was  a  bar  to  a  subsequent  indictment  for  the  rob- 
bery which  accompanied  the  larceny,  and  which  was  part 
of  the  same  felony. 

I  am  of  the  opinion,  therefore,  that  the  conviction  for 
the  larceny  which  was  committed  by  means  of  the  bur- 
glary, will  constitute  a  bar  to  any  subsequent  trial  and 
conviction  of  the  defendant  for  the  offense  of  burglary. 
It  was  all  one  transaction,  and  constituted  but  one  felony, 
though  a  compound  one. 

There  is  no  ground,  however,  in  this  case,  for  any  pre- 
sumption that  the  defendant  will  ever  be  called  upon  to  an- 
swer any  indictment  for  burglaiy.  He  was  a  witness  in  his 
own  behalf,  upon  the  trial,  and  testified  to  his  entire  inno- 
cence both  of  the  larceny  and  burglary.  And  had  he  been 
indicted  for  the  burglary  and  larceny,  it  is  by  no  means 
certain  in  view  of  the  character  of  the  people's  principal 
witness,  and  of  all  the  testimony  together,  that  he  would 
have  been  convicted  of  the  burglary.  He  may  be  guilty 
of  that,  and  may  not  be.  But  whether  he  was  or  was  not, 
he  was  not  entitled  to  be  discharged,  because  it  appeared 
on  the  trial  that  he  probably  was  guilty  of  the  higher 
offense  also.    There  was  no  variance  between  the  indict- 
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ment  and  the  proof.  The  indictment  was  for  larceny,  and 
the  proof  tended  strongly  to  establish  it 

The  exception  to  that  part  of  the  charge,  set  out  in  the 
case,  is  not  well  taken.  It  is  a  mere  general  exception, 
without  specifying  any  grounds  of  error.  Such  an  excep- 
tion is  of  no  avail.  There  was  no  request  to  charge  other- 
wise in  any  particular. 

The  conviction  must  therefore  be  affirmed,  and  the  pro- 
ceedings remitted  to  the  court  of  sessions  of  Wayne  county 
for  judgment  and  sentence  upon  the  conviction. 

[MovBOB  Gbhbbal  Tbbh,  March  7, 1870.  Johntm^  J,  C,  Smith  and  Jhoighi, 
Justices.] 


•  •• 


Mary  J.  Eainsford  vs.  GBORaB  C.  Eainsford. 

When  one  partner  becomes  liable  to  his  copartner,  in  an  action  at  law,  for  the 
portion  of  partnership  funds  in  his  hands  belonging  to  such  copartner,  the 
form  of  such  action  is  properly  for  money  had  and  receired  by  the  defend- 
ant to  the  use  of  the  plaintiff. 

The  cases  in  this  State  are  quite  uniform  in  holding  that  there  must  be  not 
only  a  settlement,  but  an  express  promise,  to  pay,  before  an  action  at  law  by 
one  partner,  to  recover  his  share  of  the  partnership  moneys,  against  another 
partner,  can  be  maintained. 

Where  a  verdict  is  according  to  the  very  right  of  the  case,  upon  the  facts 
found,  the  judgment  will  not  be  disturbed  on  any  question  of  form,  when 
there  is  no  exception  involving, any  error  in  matter  of  law. 

Where  an  action  was  tried  wholly  upon  the  issue  whether  the  plaintiff,  or  her 
husband,  was  the  defendant's  partner  in  business,  and  the  judge  charged 
the  jury  that  the  plaintiff  was  entitled  to  recover  her  share  of  the  assets,  as 
ascertained  by  a  settlement  and  balance  struck,  if  she  was  the  partner  of  the 
defendant ;  Held  that  the  defendant  having  taken  no  exception  to  the  charge, 
he  must  be  deemed  to  have  acquiesced  in  that  view  of  the  case,  and  could 
not  object  or  except  on  appeal. 

rilHE  plaintiff  obtained  a  verdict  in  this  action,  at  the 
JL  Ontario  circuit,  for  $553.22.  The  defendant  moved, 
at  the  same  circuit,  for  a  new  trial,  on  the  judge's  minutes. 
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which  motion  was  denied.  Afterwards,  on  the  19th  day 
of  February,  1869,  judgment  was  entered  upon  the  verdict, 
in  favor  of  the  plaintiff  The  defendant  appealed,  to  the 
general  term,  from  the  order  denying  a  new  trial  upon  the 
judge's  minutes,  and  from  the  judgment. 

This  action  was  commenced  by  the  service  of  a  "  sum- 
mons for  money."  The  complaint  was  for  *'  money  had 
and  received  by  the  defendant  to  the  use  of  the  plaintiff.^' 
The  amount  claimed  was  $507.  The  answer  was  a  general 
'denial.     On  these  pleadings  the  cause  was-tried. 

The  plaintiff''s  counsel,  in  opening  the  case  to  the  court 
and  jury,  stated,  in  substance,  that  the  facts  on  which  the 
plaintiff  relied  to  establish  a  cause  of  action  were  as  fol- 
lows :  1.  That  the  plaintiff  is  a  married  woman.  2.  That 
she  possessed  an  estate  of  her  own,  separate  from  her  hus- 
band. 3.  That  the  plaintiff  as  such  married  woman,  and 
having  such  separate  estate,  entered  into  copartnership 
with  the  defendant,  in  the  purchase  of  hogs,  to  be  shipped 
to  eastern  markets  and  sold.  4.  That  hogs  were  pur- 
chased by  the  firm,  and  shipped  to  Albany  and  sold. 

5.  That  the  defendant  received  the  proceeds  of  the  sale. 

6.  That  an  accounting  was  had,  and  including  the  capital 
put  in  by  the  plaintiff,  and  her  share  of  the  profits,  her 
share  amounted  to  $507.  7.  That  the  defendant  refused 
to  pay  it,  and  this  action  is  brought  to  recover  that  sum. 
The  defendant  moved  for  a  nonsuit,  on  the  opening,  on 
the  ground  that  no  such  cause  of  action  was  stated  in  the 
complaint.  The  court  denied  the  motion,  and  the  de- 
fendant excepted.  The  plaintiff  then  gave  evidence  tend- 
ing to  establish  the  facts  above  stated,  or  some  of  them, 
showing  a  variety  of  partnership  transactions,  not  limited 
to  the  hog  speculation.  That  on  a  settlement  of  the  hog 
copartnership,  according  to  the  plaintiff's  version  of  it, 
there  had  been  made  $84  profit,  and  the  plaintiff's  share 
of  the  copartnership  assets  was  $507.  That  sum  was  de- 
manded, and  the.defendant  refused  to  pay.     This  evidence 
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was  all  taken  under  the  objection  of  the  defendant's  coun- 
sel. At  the  conclnsion  of  the  plaintiff's  evidence  the  de- 
fendant moved  for  a  nonsuit.  The  motion  was  denied, 
and  the  defendant  excepted.  The  defendant  then  gave 
some  evidence  controverting  the  claim  that  the  plaintiff 
had  a  separate  estate;  denying  the  copartnership  with 
her;  denying  that  any  accounting  was  had,  or  any  balance 
due  her.  The  defendant  testified  that  the  transaction  in 
question  was  between  him  and  the  husband  of  the  plain- 
tiff. He  denied  that  $507  was  ever  found  to  be  due 
either  to  the  plaintiff  or  her  husband.  At  the  conclusion 
of  the  evidence  the  defendant  renewed  his  motion  for  non- 
suit, which  was  denied,  and  the  defendant  excepted. 

It  appeared  by  the  evidence,  that  the  plaintiff's  husband 
made  an  assignment  for  the  benefit  of  bis  creditors,  March 
24,  1866.  That  soon  after  the  assignment  the  plaintiff 
commenced  to  do  the  same  business  in  which  her  husband 
was  engaged  before  the  assignment.  The  defendant 
offered  to  show  that  this  assignment  was  made  to  cheat 
and  defraud  creditors.  The  court  excluded  the  evidence, 
and  the  defendant  excepted.  The  defendant  offered  to 
show  that  the  farm  in  question,  which  the  plaintiff  claimed 
as  her  separate  property,  was  in  fact  the  property  of  her 
husband ;  that  all  the  property  the  plaintiff  claims  as  her 
separate  estate  was  the  property  of  David  A.  Rainsford, 
and  that  the  money  David  A.  Bainsford  put  into  this  hog 
copartnership  was  his  own,  and  not  his  wife's ;  that  the 
only  pretense  his  wife  had  to  claim  it  was  under  fraudu- 
lent conveyances  from  her  husband.  The  court  excluded 
the  evidence,  and  the  defendant  excepted. 

J.  Van  Voarhisj  for  the  appellant. 

I.  This  action  cannot  be  sustained,  upon  the  complaint 
The  plaintiff' could,  with  much  more  reason,  put  in  evidence 
the  defendant's  promissory  note,  to  sustain  a  complaint  for 
money  had  and  received.     Copartners  are  equal  owners  of 
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the  copartnership  property.  One  partner  cannot  be  said  to 
have  received  partnership  funds  "  to  or  for  the  use  of  his  co- 
partner." Suppose  there  had  been  six  copartners  instead 
of  two.  Then,  if  this  action  can  be.  sustained,  an  action  for 
money  had  and  received  could  be  sustained  by  each  of  the 
firm,  to  recover  his  proportion  of  the  partnership  estate. 
The  Code  (§  142)  requires  the  complaint  to  state  the  facts 
which  constitute  the  cause  of  action.  Here  not  one  of  the 
facts  constituting  the  cause  of  action  is  found  in  the  com- 
plaint. ^'Facts  constituting  a  cause  of  action,"  mean  all 
those  facts  which  are  traversable,  and  which  are  to  be 
established  by  evidence.  ( Wooden  v.  StreWy  10  How.  Pr. 
48.  Lawrence  v.  Wrighty  2  DueTy  674.  Mann  v.  Morewoody 
5  Sandf,  566.)  The  facts  that  the  plaintiff  is  a  married 
woman,  and  has  a  separate  estate,  are  essential  and  travers- 
able facts,  without  proving  which,  this  action  must  fail. 
So^  also,  are  the  facts  that  the  copartnership  was  entered 
into,  the  parties  agreeing  to  share  equally  the  profits  and 
losses ;  that  business  was  done  by  the  copartnership ;  that 
the  proceeds  of  the  sale  of  copartnership  property  came 
into  the  hands  of  the  defendant  In  this  State,  no  action 
will  lie  between  copartners  for  a  balance  of  account,  except 
there  be  an  express  promise  to  pay.  {Oa%ey  v.  Brushy 
2  Gamesy  293.  EaUtead  v.  Sehmehely  17  John.  80.  Westerh 
V.  EverUony  1  Wend,  532.  Townsend  v.  Ooeweyy  19  id.  424. 
PaUison  v.  Blanehardy  6  Barh.  537.  Same  v.  Samey  1  8eld. 
186.  Mwrray  v.  Bogerty  14  John.  318.  Glarh  v.  DtbhUy  16 
Wend.  601.  KoehUr  v.  Browny  31  How.  235.  Pars,  on 
CopartnersMpy  278,  280,  n.  c.)  Here  is  not  only  no  prom- 
ise, but  an  absolute  refusal.  In  case  of  a  refusal  no 
promise  can  be  implied.  '^The  ground  of  a  legal  impli- 
cation is  that  the  parties  to  the  contract  would  have  ex- 
pressed that  which  the  law  implies,  had  they  thought  of 
it,  or  had  they  not  supposed  it  was  unnecessary  to  speak 
of  it  because  the  law  provides  for  it"  (2  Pars,  on  Goht 
27,  and  cases  cited  on  p.  88,  n.  b.)    But  when  attention  is 
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called  to  the  matter,  and  the  defendant  refases  to  pay, 
there  can  be  no  such  thing  as  an  implied  promise.  A 
promise  and  a  refusal  of  the  same  thing  are  impossible. 
The  complaint  does  not  allege  any  promise,  and  not  even 
a  demand  and  refasal.  This  copartnership  was  not  in- 
tended to  terminate  with  this  one  shipment.  David  A. 
Bainsford  evidently  contemplated  a  continuance  beyond 
that  transaction.  Ko  limit  was  set  to  the  copartnership. 
It  terminated  only  by  the  commencement  of  this  suit.  It 
is  submitted  that  no  authority  can  be  found  for  maintain- 
ing this  action  for  money  had  cftid  received  between  co- 
partners for  a  balance  claimed  to  be  due  one  of  them  on 
settlement     (3  Oomst  173.     50  Barb.  385.) 

II.  The  court  erred  in  refusing  to  allow  the  defendant 
to  show  that  the  plaintiff  had  no  separate  estate,  and  in 
excluding  the  evidence  offered.  If  the  facts  were  so,  she 
could  not  maintain  the  action.  The  plaintiff  had  given 
evidence  to  show  that  she  had  separate  property.  The 
defendant  had  a  right  to  countervail  that  evidence.  The 
defendant  called  the  husband  of  the  plaintiff,  and  was  pro- 
ceeding to  show  that  all  the  property  claimed  by  the  plain- 
tiff as  a  separate  property,  was  in  fact  her  husband's,  and 
that  she  had  no  separate  estate.  That  the  assignment  and 
deeds  under  which  she  obtained  the  money  she  put  into 
this  transaction,  and  which  she  claimed  as  her  separate 
estate,  were  void  for  fraud,  and  were  made  to  cheat  and 
defraud  her  husband's  creditors.  This  the  court  excluded. 
And  yet  the  learned  judge  charged  the  jury  that  if  they 
found  that  the  business  was  done  in  the  plaintiff's  name 
as  a  cover ;  if  the  property  belonged  in  fact  to  the  husband, 
and  not  to  the  wife,  and  she  had  no  separate  estate,  the 
defendant  must  recover,  and  charged  the  jury  that  they 
might  so  find  from  the  evidence.*  And  yet,  by  a  seeming 
inconsistency,  he  excluded  all  the  evidence  of  the  defend- 
ant on  that  subject,  except  what  was  elicited  from  the 
plaintiff  and  her  husband,  on  cross-examination.    If  the 
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plaintiff's  hnBband  had  made  a  fraudulent  assignment, 
and  by  means  of  it  put  his  property  into  his  wife's  hands, 
it  was  competent  to  prove  it.  That  is  not  such  a  separate 
estate  as  would  entitle  her  to  maintain  this  action.  If,  just 
before  he  made  this  assignment,  he  had  made  a  fraudulent 
conveyance  to  his  wife  of  the  farm  on  which  the  wheat 
was  raised  that  produced  the  first  $1000  of  her  capital,  it 
was  competent  to  show  it.  Assuming  it  to  be  established, 
nothing  is  clearer  than  that  this  $1000  was  the  husband's 
money,  and  not  the  wife's.  Being  his  money,  the  defend- 
ant had  a  right  to  set  off  against  it  an  equal  amount  of 
David's  indebtedness  to  him.  This  he  did.  The  indebt- 
edness of  David  A.  Bainsford  to  the  defendant  is  $1000 
or  $1200.  (Abhet/  v.  Deyo^  44  Barb.  374.  Knapp  v.  Smithy 
27  K  r.  JSep.  277.  Gage  v.  Dauchy^  34  id.  293.  1  Eeye9, 
29.     3  id.  329.) 

in.  Whenever  the  title  to  property  is  in  question,  and 
that  title  is  derived  through  conveyances  made  to, cheat 
and  defraud  creditors,  the  fraud  may  be  shown.  {Nichols 
V.  McEwen,  17  N.  Y.  Rep.  22.  Edgell  v.  HaH,  5  Seld.  213, 
Pine  V.  Rikert,  21  Barb.  469.  19  id.  450.  18  id.  272. 
6Si7Z,438.    4  Dewto,  171,  217.) 

H.  0.  Chesebro,  for  the  respondent. 

L  There  was  but  one  issqe  in  this  case,  which  was  sub- 
mitted to  the  jury  as  a  question  of  fact,  to, wit:  Was  the 
plaintiff  the  real  party  interested  in  the  transaction  in 
respect  to  the  hogs  bought  and  shipped,  or  was  her  hus- 
band the  party  ?  Upon  this  issue  the  evidence  was  con- 
flicting. It  was  the  only  question  litigated,  and  was  fairly 
submitted  to  the  jury,  and  the  plaintiff  had  a  verdict 
There  was  no  dispute,  on  the  trial,  as  to  the  amount,  it 
being  conceded  that  if  the  plaintiff'  was  entitled  to  recover, 
she  should  recover  the  amount  for  which  the  verdict  was 
rendered*  The  charge  of  the  judge  submitted  this  ques- 
tion to  the  jury  with  great  fairness,  certainly  with  no  lean- 
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ing  to  the  plaintiff.  This  court  will  not  disturb  such  a 
verdict  unless  some  error  was  committed  on  the  trial  in 
the  admission  or  rejection  of  evidence. 

n.  Ko  error  was  committed  on  the  trial  in  the  admis- 
sion or  rejection  of  evidence.  1.  The  objection  that  no 
such  cause  .of  action  was  set  up  in  the  complaint  as  the 
counsel,  in  his  opening,  had  stated  the  plaintiff  expected 
to  prove,  was  not  well  taken .  The  opening  stated  only  a 
single  transaction  of  the  parties,  plaintiff  and  defendant, 
the  profit  of  which  was  received  by  the  defendant.  The 
whole  matter  of  money  advanced  and  profit  was  footed  up, 
and  a  balance  struck,  which  showed  the  defendant  had  in 
his  hands  $507  belonging  to  the  plaintiff.  An  action  for 
money  had  and  received  was  therefore  a  proper  form  of 
action.  {Harpending  v.  Shoemaker,  37  Barb,  270,  296.) 
But  such  an  objection  is  of  no  avail  now.  (1  Chit  PI  309.) 
The  cause  was  tried  on  tibe  merits,  and  all  the  facts  shown. 
Whatever  may  have  been  the  form  of  the  action,  the  ver- 
dict would  not  be  disturbed.  If  necessary,  the  court  would 
regard  the  pleadings  amended  so  as  to  conform  to  the  facts 
proved.  (21  N,  Y.  Rep,  305.)  2.  The  motion  for  a  non- 
suit was  properly  denied.  The  testimony  of  the  defend- 
ant showed  that  he  had  $507  in  his  hands  which  belonged 
either  to  the  plaintiff  or  her  husband,  and  the  verdict  de- 
termined that  it  belonged  to  the  plaintiff.  The  defend- 
ant was  therefore  liable  for  money  had  and  received. 
3.  The  evidence  of  the  assignment  of  D.  A.  Bainsford, 
dated  March  24,  1866,  recorded  in  Ontario  county  March 
26,  1866,  and  certain  deeds  executed  by  him,  offered  for 
the  purpose  of  showing  that  they  were  made  to  cheat  and 
defraud  his  creditors,  and  also  to  prove  that  the  money 
which  the  plaintiff  put  into  this  venture  was  obtained  by 
her  through  these  fraudulent  conveyances,  was  inadmissi- 
ble, and  the  several  exceptions  to  the  ruling  rejecting  the 
evidence  as  incompetent  and  immaterial,  were  not  well 
taken.    It  was  immaterial  what  the  intention  of  D.  A. 
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Rainsford  was  in  regard  to  his  creditors,  or  whether  he 
had  made  an  assignment  to  defraud  them,  or  where  the 
plaintiff  obtained  the  money  she  put  into  this  venture 
with  the  defendant.  A  man  cannot  obtain  the  possession 
of  another's  money,  and  when  called  to  account  for  it,  set 
up  that  it  was  stolen,  or  that  it  was  procured  through  a 
fraud  on  third  parties.  The  defendant  was  not  in  a  posi- 
tion to  raise  the  question,  and  if  all  the  defendant  claimed 
was  true,  it  could  not  affect  the  issue  in  this  action.  4.  A 
reference  to  the  charge  will  show  that  this  case  was  care- 
fully and  fairly  submitted  to  the  jury.  Great  latitude  was 
allowed,  on  the  trial,  to  the  defendant  to  impeach  the  fair- 
ness and  honesty  of  the  transaction  on  the  part  of  the  plain- 
tiff, and  the  plaintiff  had  a  verdict  because  the  weight  of 
evidence  was  decidedly  in  her  favor. 

By  the  Oaurtj  Johnson,  P.  J.  The  only  question  of  fact 
tried,  and  submitted  to  the  jury  was,  whether  the  plaintiff 
or  her  husband  was  the  partner  of  the  defendant,  in  the 
transaction  out  of  which  the  money  sought  to  be  recovered, 
arose.  There  was  no  dispute  as  to  the  amount  to  which 
the  defendant's  partner,  whichever  one  it  was,  ought  to 
have  from  the  defendant.  The  money  was  all  in  the  de- 
fendant's hands,  the  account  had  been  settled  and  adjusted, 
and  the  respective  proportions  of  each  partner  ascertained 
and  agreed  upon.  The  jury  found,  upon  the  evidence  be- 
fore  them,  that  the  plaintiff  was  the  partner  in  the  trans- 
action with  the  defendant,  and  in  this  they  were  fully 
warranted  by  the  evidence.  It  is  claimed  on  the  part  of 
the  defendant,  that  even  if  the  parties  were  partners,  this 
^ction  cannot  be  ifiaintained  on  the  complaint,  which  is 
for  money  had  and  received  by  the  defendant  to  the  plain- 
tift''s  use,  only.  The  objection  to  the  form  of  the  action 
is  not  well  taken.  When  one  partner  becomes  liable  to 
his  copartner,  in  an  action  at  law,  for  the  portion  of  part- 

VoL.  LVn.  6 


66        CASES  IN  THE  SUPREME  COURT. 

Runsford  v.  Rainsford. 

nership  funds  in  his  bands,  belonging  to  sucb  copartner, 
tbe  form  of  sncb  action  is  properly  for  money  bad  and 
received  by  tbe  defendant  to  tbe  use  of  tbe  copartner. 
{Coffee  V.  Briarij  3  Bing.  54.  Brierly  v.  CrippSy  7  Car,  ^ 
Payney  709.)  In  botb  tbese  cases,  it  was  beld  tbat  tbis 
action  could  be  maintained  between  partners,  wben  tbe 
partnersbip  had  been  closed,  and  tbe  balance  struck,  as 
was  tbe  fact  bere. 

Tbe  cases  in  tbis  State  are  quite  uniform  in  bolding 
tbat  tbere  must  be  not  only  a  settlement,  but  an  express 
promise  to  pay,  before  an  action  at  law,  by  one  partner, 
to  recover  bis  sbare  of  tbe  partnersbip  moneys,  against 
anotber  partner,  can  be  maintained. 

But  tbis  question  of  tbe  necessity  of  an  express  promise 
does  not  seem  to  bave  been  raised  by  tbe  defendant,  in 
any  part  of  tbe  case.  In  tbe  motion  for  tbe  nonsuit,  tbe 
ground  was  merely  general,  tbat  tbe  proof  failed  to  estab- 
lish tbe  cause  of  action  set  fortb  in  tbe  complaint.  In 
wbat  particular  tbere  was  sucb  failure  of  proof,  was  not 
pointed  out  or  suggested.  Tbere  was  no  exception  to  tbe 
charge  of  tbe  judge,  and  no  request  to  charge  differently, 
in  any  respect,  from  what  he  did  charge.  The  charge  was 
tbat  the  plaintiff  was  entitled  to  recover  her  sbare,  as 
ascertained  by  tbe  settlement,  and  balance  struck,  if  she 
was  tbe  partner  of  the  defendant  in  the  transactions  by 
which  the  money  was.  produced.  Tbe  case  seems  to  have 
been  tried  wholly  upon  the  issue  whether  the  plaintiff,  or 
her  husband,  was  the  defendant's  partner  in  tbe  business. 
As  tbe  defendant's  counsel  took  no  exception  to  the  charge, 
he  must  be  deemed  to  have  acquiesced  in  tbat  view  of  tbe 
case,  and  cannot  object  or  except  now.*  Had  be  raised  tbe 
precise  question  then,  or  at  any  other  stage  of  the  trial, 
the  charge  might  have  been  different,  or  other  evidence 
on  the  subject  of  an  express  promise  might  bave  been 
given.    At  all  events,  tbe  question  would  then  bave  been 
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distinctly  presented,  which  the  defendant's  counsel  seeks 
to  raise  now  upon  the  argument,  whether  an  express  prom- 
ise is  necessary  in  order  to  maintain  an  action  for  money  had 
and  received,  between  partners,  in  a  case  like  this,  where 
the  partnership  has  been  terminated,  and  the  account  has 
been  settled,  and  the  balance  belonging  to  each  partner 
struck.  But  that  question  was  not  presented  upon  the 
trial,  or  considered.  As  the  verdict  of  the  jury  was  accord- 
ing to  the  very  right  of  the  case,  upon  the  facts  found,  the 
judgment  will  not  be  disturbed  on  any  question  of  form, 
when  there  is  no  exception  involving  any  error  in  matter 
of  law. 

The  evidence  offered  by  the  defendant  in  relation  to  the 
fraudulent  assignment  by  the  plaintiff's  husband,  was 
properly  excluded.  It  was  wholly  irrelevant.  The  de- 
fendant was  in  no  situation  to  litigate  that  question  in  this 
action.  It  was  of  no  sort  of  consequence  how  the  plain- 
tiff obtained  her  share  of  the  funds,  which  went  into,  and 
constituted  part  of,  the  bulk  of  the  partnership  funds,  if 
she  did  not  obtain  it  from  the  plaintiff. 

The  verdict  and  judgment  are  right,  and  the  judgment 
should  be  affirmed. 

[Monroe  Gbkbral  Tbbk,  March  7,  1870.    /oAiMon,  P.  J.,  and  J)wiffM  and 
JB.  Danpm  Smithy  Justices.] 
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A  party  holding  a  contract  for  the  purchase  of  premises  from  the  owner,  on 
which  he  has  made  payments,  has  an  insmnble  interest  in  the  premises. 

And  although  a  third  person,  to  whom  such  party  has  contracted  to  sell  the 
premises,  has  without  his  consent,  obtained  a  conveyance  firom  the  owner, 
this  will  not  affect  such  party's  rights.  Such  third  person,  having  full 
knowledge  of  those  rights,  will  hold  the  title  subject  thereto. 

Such  party  still  has  the  equitable  title,  until  his  rights  are  adjusted.  His  right 
is  not  a  conditional  right,  but  an  absolute  right,  to  the  extent  of  his  owner- 
ship, or  equitiible  title.  He  is  therefore  not  guilty  of  any  fraud  which  will 
vitiate  a  contract  of  insurance,  in  representing  himself  as  the  owner  of  the 
property, 

A  policy  of  insurance,  issued  to  the  plaintiff  by  the  defendant,  contained  this 
condition :  "  If  the  assured,  or  any  other  person  or  parties  mteruted  shall 
have  existing,  during  the  continuance  of  this  policy,  any  other  contract  or 
agreement  for  insurance,  (whether  valid  or  not,)  against  loss  or  damage  by 
fire,  on  the  property  hereby  insured,  not  consented  to  by  this  company,*' 
&«.,  "  then  this  insurance  shall  be  void  and  of  no  effect,"  &c.  Heid  that  the 
"  other  persons  or  parties  interested,"  specified  in  the  condition,  referred  to 
parties  interested  in  the  plaintiff's  imuranoef  merely;  and  that  it  was  not  the 
understanding  or  intention  that  any  other  person  who  might  have  a  separate 
interest  in  the  property ^  and  not  connected  in  interest  with  the  plaintiff,  and 
having  no  interest  in  his  insurance,  might  avoid  the  plaintiff's  contract  by 
obtaining  an  insurance  of  his  own  interest  in  the  property,  without  the 
plaintiff's  knowledge  or  consent 

THIS  was  a  controversy  submitted  to  the  court  without 
action,  under  section  372  of  the  Code  of  Procedure, 
upon  a  case  agreed  on  by  the  parties,  centaining  the  fol- 
lowing facts : 

The  defendant  is  a  fire  insurance  company,  duly  incor- 
porated, and  doing  business  in  the  State  of  New  York,  by 
virtue  of  the  laws  thereof.  On  the  24th  day  of  April,  1867, 
the  plaintiff  was  in  possession  of  two  certain  parcels  of 
land,  situate  in  Rochester,  (particularly  described,)  beiug 
the  same  lands  described  in  the  contract  of  the  plaintiff 
with  Geo.  G.  Curtiss,  annexed  to  the  case,  marked  "A." 
He  held  possession  of  the  first  described  piece  of  land 
under  a  contract  from  Charlotte  H.  Brown,  executrix,  who 
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held  the  title,  for  the  sale  and  purchase  thereof,  which 
contract  was  annexed,  marked  "B,"  and  upon  which  the 
several  payments  had  heen  made  by  the  plaintiff  as  they 
became  due.  The  buildings  and  the  machinery  on  the 
premises  described  in  the  contract  marked  ^^B,"  and 
which  were  worth  several  thousand  dollars,  had  been 
erected  and  placed  thereon  by  the  plaintiff  since  its  pur- 
chase by  him.  He  held  the  legal  title  to  the  second  de- 
scribed piece  of  land,  and  the  dwelling  thereon,  which  he 
had  never  conveyed.  On  said  24th  day  of  April,  1867,  the 
plaintiff  entered  into  a  contract  of  sale  of  said  premises 
with  Geo.  G.  Curtiss,  a  copy  of  which  was  annexed, 
marked  ^^  A,"  and  on  the  same  day,  the  said  Curtiss  en- 
tered into  the  use  and  possession  of  the  premises,  and  has 
continued  the  same  to  the  present  time. 

The  plaintiff,  on  the  day  last  aforesaid,  received  a  deed 
from  Curtiss  of  the  property  by  said  contract  to  be  con- 
veyed to  him,  and  entered  into,  has  since  been,  and  now 
is  in  possession  thereof. 

There  was  a  part  of  a  lot  next  adjoining  the  Magne 
street  property,  which  Curtiss  was  desirous  of  obtaining, 
and  which  still  belonged  to  Mrs.  Brown  as  executrix,  and 
in  reference  to  the  sale  of  which  the  said  Acer  and  Mrs. 
Brown  had  had  some  negotiations,  and  after  making  the 
aforesaid  contract,  marked  "  A,"  Acer  and  Curtiss  went 
together  to  DeLancey  Crittenden,  Esq.,  and  he  was  re- 
quested to  correspond  with  Mrs.  Brown,  who  was  then  at 
Brooklyn,  N.  T.,  on  the  subject,  and  to  ascertain  whether 
or  not  the  deed  to  be  given  by  Mrs.  Brown  under  her  con- 
tract with  Acer  might  not  run  directly  to  Curtiss  instead 
of  Acer,  and  the  bond  and  mortgage  to  be  given  back 
under  the  contract,  be  given  by  Curtiss  instead  of  Acer. 
The  result  of  this  correspondence  and  negotiation  with 
Mrs.  Brown  'was,  that  she  agreed  to  sell  to  Curtiss  the 
above  mentioned  adjoining  parcel  for  $325,  and  to  include 
that  with  the  land  mentioned  in  the  contract  with  Acer  in 
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a  deed  ranning  directly  to  Cartiss,  and  a  deed  was  accord- 
ingly made  out,  dated  the  3d  day  of  June,  1867,  running 
from  Mrs.  Brown,  as  executrix,  to  Mr.  Curtiss,  reciting  a 
consideration  of  $1550,  and  conveying  to  Curtiss  the  land 
included  in  her  contract  with  Acer  and  the  above  men- 
tioned additional  parcel,  which  deed,  acknowledged  by 
Mrs.  Brown,  was  left  in  the  hands  of  her  agent,  DeLancey 
Crittenden,  and  a  copy  of  which  was  annexed  to  the  case, 
marked  "  C." 

On  the  5th  day  of  June,  Curtiss,  without  the  knowledge 
or  consent  of  Acer,  called  on  Crittenden  and  requested 
of  him  the  delivery  of  the  deed  to  him,  (Curtiss ;)  and  in 
response  to  Mr.  Crittenden's  inquiry,  as  to  whether  he 
(Crittenden)  was  authorized  to  make  such  delivery  under 
the  agreement  between  Curtiss  and  Acer,  was  assured  by 
Curtiss  that  it  was  all  right,  and  Mr.  Crittenden  thereupon 
delivered  the  deed  to  Curtiss  without  any  previous  direction 
from  Mr.  Acer  to  make  such  delivery,  receiving  from  Cur- 
tiss $600  of  the  consideration,  and  taking  Curtiss'  bond  and 
mortgage  for  the  balance  unpaid,  being  $281.50,  and  which 
included  the  purchase  price  of  the  aforesaid  additional  lot ; 
and  Curtiss,  on  the  same  day,  to  wit,  the  5th  day  of 
June,  1867,  caused  said  deed  to  be  recorded  in  the  office 
of  the  clerk  of  Monroe  county,  and  without  executing  to 
the  plaintiff  the  mortgage  of  $3380.20,  executed  and  deliv- 
ered to  one  Daniel  P.  Westcott  a  mortgage  upon  the  lands 
included  in  this  deed,  conditioned  as  security  for  $6000, 
which  was  made  up  of  a  present  consideration  of  money 
and  securities  of  $1750,  and  a  precedent  debt  from  Curtiss 
to  Wescott  of  the  balance  of^$6000,  a  part  of  said  present 
consideration  being  used  by  Curtiss  to  pay  upon  the  pur- 
chase price  to  Mrs.  Brown  of  $550.  That  said  response 
aforesaid,  that  it  was  all  right,  made  by  Curtiss  to  Crit- 
tenden, was  false,  and  said  deed  was  thereby  obtained 
by  said  Curtiss  from  Crittenden  with  the  intent  on  the 
part  of  said  Curtiss  to  execute  said  $6000  mortgage  to 
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Wescott,  prior  to  giving  the  mortgage  to  the  plaintiff,  as 
provided  in  his  said  contract  with  the  plaintiff.  *  *  * 
Sometime  in  the  month  of  December,  A.  d.,  1867,  the 
plaintiff,  having  learned  of  the  delivery  of  the  deed  to 
Curtiss,  and  of  the  mortgage  to  Wescott,  tendered  to  Cur- 
tiss  a  deed  of  the  second  described  piece  of  land  to  him, 
and  demanded  of  him  a  mortgage  of  all  the  premises,  as 
required  by  the  contract  marked  "A."  Curtiss  was  will- 
ing to  give  a  mortgage  to  the  plaintiff,  which  would  ,be 
a  subsequent  lien  to  the  Wescott  mortgage,  but  the  plain- 
tiff would  not  accept,  demanding  one  prior,  in  point  of  lien, 
to  the  Wescott  mortgage,  and  claiming  that  the  delivery 
of  the  deed  by  Crittenden  to  Curtiss  was  unauthorized, 
and  a  fraud  upon  his  rights.  The  plaintiff,  Acer,  there- 
upon commenced  an  action  in  the  Supreme  Court  against 
the  defendant,  Curtiss,  and  Daniel  P.  Wescott,  upon  a 
complaint  alleging  the  foregoing  facts,  and  that  the  de- 
livery of  said  deed  to  Curtiss,  by  Crittepden,  was  fraud- 
ulent and  unauthorized,  and  stating  that  he  did  not  know 
of  the  fraudulent  delivery  of  said  deed,  made  and  executed 
by  the  said  Charlotte  H.  Brown,  and  so  delivered  by  Crit- 
tenden, her  attorney,  to  Curtiss,  nor- the  making,  execut- 
ing or  delivery  of  said  mortgage  to  Wescott,  until  on  or 
about  the  5th  day  of  December,  1867,  and  that  he  had 
thereupon  immediately  given  notice  to  Wescott  of  his 
rights  in  the  premises,  and  demanded  of  Curtiss  the  ful- 
fillment of  his  said  contract,  and  also  that  he  had  given 
notice  to  Wescott  that  the  deed  from  Mrs.  Brown  to  Cur- 
tiss, so  far  as  the  premises  described  in  contract  marked 
"A"  was  concerned,  was  fraudulently  obtained,  and  that 
there  had  never  been  an  absolute  delivery  thereof  to  Cur- 
tiss, and  also  alleging  that  Curtiss  was  in  embarrassed 
circumstances,  and  that  the  plaintiff  had  no  adequate  rem- 
edy at  law,  and  that  unless  the  relief  demanded  in  the 
complaint  was  granted,  the  plaintiff  would  be  in  great 
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danger  of  losing  and  being  defrauded  out  of  a  large  por- 
tion of  the  purchase  money  of  said  premises;  and  the 
complaint  asked  that  the  said  mortgage,  given  by  George 
G.  Curtiss  and  Debby  A.,  his  i^ife,  to  Daniel  P.  "Wescott, 
be  set  aside,  canceled  and  declared  fraudulent  and  void, 
as  regards  this  plaintiff^  so  far  as  the  premises  on  Magne 
street,  first  described  in  contract  marked  "A,*^  are  con- 
cerned and  affected  thereby ;  that  said  Wescott  be  ordered 
and  directed  to  execute  and  put  upon  the  records  of  Mon- 
roe county  clerk's  office,  a  release,  or  full  satisfaction  of 
said  mortgage,  so  far  as  said  premises  were  affected  thereby, 
duly  executed  and  acknowledged,  and  that  this  court  order^ 
decree  and  direct,  that  the  deed  from  said  Charlotte  H. 
Brown,  executrix,  &c.,  so  far  as  the  last  aforesaid  premises 
were  concerned  and  affected  thereby,  be  set  aside,  canceled 
and  declared  null  and  void,  and  canceled  of  record,  and 
that  the  said  Charlotte  be  ordered  and  directed  to  deed 
said  premises  to  the  plaintiff,  subject  to  her  mortgage  of 
9281.50,  given  by  Curtiss  thereon,  unless  Curtiss  should 
make,  execute  and  deliver  a  good  and  sufficient  mortgage 
of  93380.20  upon  said  premises,  the  lien  thereof  second 
only  to  the  lien  of  said  mortgage  of  ||281.50,  and  comply 
in  every  respect  with  the  terms  and  agreements  of  said 
parties.  That  said  court  order  and  decree  a  specific  per- 
formance of  said  contract  on  the  part  of  said  Curtiss  and 
said  Charlotte,  or  that  she  make,  execute  and  acknowledge 
a  new  deed  to  Curtiss,  and  deliver  it  to  Acer,  and  for 
such  other  relief  as  to  the  court  might  seem  meet  and 
proper  in  the  premises. 

The  complaint  and  lis  pendens  in  that  action  were  filed 
in  Monroe  county  clerk's  office,  and  the  former  was  sworn 
to  on  the  28th  day  of  January,  1868,  but  after  the  plain- 
tiff had  obtained  the  policies  of  insurance  hereinafter  set 
forth ;  and  the  summons  therein  was  served  by  a  private 
person,  other  than  the  sheriff  or  his  deputy,  on  Curtiss 
and  his  wife,  and  Daniel  P.  Wescott,  on  the  4th  day  of 
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February,  1868.  In  that  action,  a  judgment  was  recovered 
February  3d,  1869,  in  favor  of  the  plaintiff  and  against 
the  defendants  Curtiss  and  Wescott,  whereby  the  plaintiff 
was  adjudged  to  have  a  li6n  upon  the  property  included 
in  contract  marked  *' A,"  for  the  payment  of  said  sum  of 
$3380.20  prior  to  the  lien  of  said  Wescott,  and  that  the 
said  mortgage  to  the  defendant  Westcott  is  subordinate  to 
such  lien,  &c.  From  this  judgment  the  defendant  Curtiss 
did  not  appeal. 

On  the  28th  day  of  January,  1868,  but  before  the  com- 
mencement of  said  action,  the  plaintiff  applied  to  Messrs. 
McLean  &  Johnson,  agents  for  the  defendants  at  Boches- 
ter,  for  insurance  on  the  above  described  premises,  in- 
formed them  that  he  was  the  owner  thereof,  that  he  had 
sold  the  same  to  Curtiss,  and  showed  the  contract  marked 
^^  A"  to  said  agents,  and  informed  them  that  Curtiss  had 
neglected  to  insure  the  property  as  he  had  agreed  to  do 
by  that  contract,  because,  as  he  stated,  Curtiss  said  the 
insuVance  companies  charged  such  high  rates  for  insuring 
it,  and  he,  the  plaintiff,  thought  it  ought  to  be  insured. 
The  said  agents  thereupon  executed  and  delivered  to  the 
plaintiff  a  policy  of  insurance  of  the  defendant,  insuring 
said  property  to  the  amount  of  $1000,  for  the  term  of  one 
3'ear  from  said  January  28th,  1868,  and  at  the  same  time 
issued  two  other  policies  on  the  same  property,  for  the 
same  amount  and  time ;  one  in  the  Tradesmen's  Insurance 
Company  of  New  York,  and  one  in  the  Narragansett  Insur- 
ance Company  of  Providence,  Rhode  Island,  and  the 
plaintiff  paid  them  therefor. 

On  the  —  day  of  June,  1868,  Curtiss  applied  to  Messrs. 
Buell  and  Brewster,  insurance  agents  at  Rochester,  for 
insurance  upon  said  property,  informed  them  of  the  in- 
surance made  by  the  plaintiff,  and-  took  out  other  in- 
surances thereon  to  the  amount  of  $4200,  in  different 
companies  represented  by  them,  viz :  $1050  each  in  the 
Putnam  Insurance  Company  of  Hartford,  Norwich  Insur- 
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ance  Company  of  Norwich,  Conn.,  and  the  Mutual  In- 
surance Company  and  Western  Insurance  Company  of 
BuflEalo,  New  York.  The  plaintiflf  had  no  knowledge  of 
this  insurance  until  after  the  fire.  A  fire  occurred  on  the 
2l8t  day  of  August,  1868,  by  which  loss  and  damage  was 
sustained  to  the  property  insured,  to  the  amount  of 
J3657.70,  which  amount,  except  that  occurring  on  the 
dwelling,  had  been  paid  to  Curtiss  by  the  companies  so 
insuring  him.  Notice  of  the  fire  and  proofs  of  loss  were 
duly  given  to  the  defendant,  as  required  by  the  conditions 
of  their  policy.  No  part  of  the  loss  had  been  paid  to  the 
plaintiff.  The  plaintiff  claimed  to  recover  of  the  defend- 
ant, as  follows : 

968.24  on  frame  dwelling-house. 

318.05  on  brick  and  frame  building. 

466.66  on  engine,  boiler,  machinery,  fixtures,  shafting, 

belting  and  pulleys,  making  in  all  ?852.95,  with  interest 

from  the  1st  day  of  February,  1869. 

The  defendant  denied  all  liability  to  the  plaintiff,  but 
admitted  that  if  liable,  the  plaintiff  was  entitled  to  the 
above  sunK 

The  question  was,  whether,  upon  the  above  facts,  the 
defendant  was  liable. 

W.  F.  Cogswelly  for  the  plaintiff. 

I.  A  purchaser,  under  contract,  of  real  estate  that  is 
the  subject  of  insurance,  has  an  "absolute  interest** — a 
perfect  title  to  the  insured  property,  within  the  meaning 
of  the  following  provision  of  the  policy :  "  Any  interest 
in  property  insured  not  absolute,  or  that  is  less  than"a  per- 
fect title,  or  if  a  building  is  insured  that  is  on  leased 
ground,  the  same  must  be  specifically  represented  to  Jthe 
company,  and  expressed  in  this  policy  in  writing ;  other- 
wise the  insurance  will  be  void.*'  The  material  thino:  for 
the  parties  contracting  to  know,  is  the  interest  at  stake  in 
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the  property,  and  whether  it  is  the  same  interest  in  kind 
as  that  insured ;  not  whether  the  interest  is  created  by  a 
particular  form  of  writing,  with  a  seal,  and  called  a  deed, 
or  a  little  different  form,  and  called  a  covenant,  and  with- 
out the  little  adhesive  plaster,  and  called  a  contract  The 
title  of  that  person  to  property  is  not  less  than  absolute 
and  perfect,  whose  loss  will  be  complete  by  its  entire  de- 
struction ;  no  matter  what  the  precise  form  of  the  instru- 
ment by  which  his  right  is  created.  But  this  question  is 
too  well  settled  by  authority  to  make  a  priori  discussion 
profi^|lble.  {Hough  v.  City  Fire  Ins.  Co.,  29  Conn,  JRep.  10. 
Chase  v.  Hamilton  Mu.  Ins.  Co.,  22  Barb.  527.  Beynolds  v. 
State  Mu.  Ins.  Co.j  2  Grant's  Penn.  Rep.  326.  Hope  Mu. 
Ins.  Co.  v.  Brolarky,  35  Penn.  Bep.  282.  Ti/ler  v.  ^tna 
Ins.  Co.j  12  Wend.  507.     S.  (7.,  16  Wend.  385.) 

IL  The  policy  is  not  void  by  reason  of  the  clause  for- 
bidding other  insurance  without  notice  to  the  company, 
usually  known  as  double  insuranoe.  1.  It  has  been  held 
in  some,  and  assumed  in  a  multitude  of  cases,  that  when 
the  language  is  general,  as  that  notice  of  all  previous  in- 
surance must  be  given,  &c.,  under  penalty  of  forfeiture, 
the  claim  relates  only  to  other  insurance  upon  the  same 
insurable  interest,  either  in  the  name  of  the  owner  of  that 
interest,  or  of  some  one  for  his  benefit.  {Mutual  Ins.  Co* 
V.  Honey  2  Comst.  235.  ^tna  Ins.  Co.  v.  Tj/ler,  16  Wend. 
385.)  The  language  of  this  clause  expresses  precisely 
what  was  implied  by  the  court,  from  the  general  language. 
"If  the  assured,  or  any  other  person  or  parties  interested, 
shall  have  existing,  during  the  continuance  of  this  policy, 
any  other  contract  or  agreement  for  insurance  (whether 
valid  or  not)  against  loss  or  damage  by  fire,  on  the  prop- 
erty hereby  insured,  or  any  part  thereof,  not  consented 
to  by  this  company  in  writing,  and  mentioned  in  or  in- 
dorsed upon  this  policy,  then  this  insurance  shall  be  void 
and  of  no  effect;  and,  if  consent  be  indorsed  thereon,  the 
assured  shall  not  be  entitled  to  demand  or  recover  of  this 
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company  any  greater  portion  of  loss  or  damage  sustained 
than  the  amount  hereby  insured  shall  bear  to  the  whole 
amount  of  such  contracts  or  agreements  for  insurance, 
whether  valid  or  not,  or  made  prior  or  subsequent  to  the 
date  of  this  policy,  whether  such  insurance  be  by  special 
or  by  general  or  floating  policies."  Interested  in  what? 
We  answer,  in  the  insurance.  Not  interested  in  the  prop- 
erty. The  latter  construction  is  not  the  grammatical  one. 
The  word  interested  is  in  relation  to  the  word  assured, 
and  cannot,  without  violence  to  the  grammar  of  the  sen- 
tence, be  made  to  relate  to  the  word  property.  %  But 
the  construction  claimed  would  do  even  greater  violence 
to  the  true  meaning  and  spirit  of  the  sentence  than  its 
grammar.  That  spirit  and  meaning  is,  that  if  the  assured, 
or  any  person  or  party  interested  with  the  assured  in  the 
subject  matter  of  the  insurance,  has,  &c.,  then  the  insured 
shall  be  obliged  to  give  notice.  Such  a  requirement  is 
natural  and  reasonable, .  since  «the  assured  may  be  pre- 
sumed to  know  those  things  done  in  his  interest,  by  those 
associated  with  him  in  interest,  but  not  those  done  by  stran- 
gers, and  with  which  he  has  nothing  to  do.  3.  This  con- 
struction is  also  fortified  by  the  latter  part  of  the  proviso 
in  question,  beginning,  "  and  if  consent  be  indorsed,''  &c., 
which,  although  very  awkwardly  worded,  by  omitting  one 
term  of  the  proportion,  was  doubtless  intended  to  create 
what  is  called  a  case  of  pro  rata  insurance,  but  which  can 
never  exist  when  the  assured  interest  is  not  the  same. 
That  is,  an  insurance  upon  a  mortgaged  interest  is  not  pro 
rated  with  an  insurance  eflfected  by  a  judgment  creditor, 
or  the  owner  in  fee.  They  are  entirely  different  interests, 
and  the  loss  and  damage  which  each  sustains  is  a  different 
loss  or  damage,  in  the  language  of  insurance  law.  4.  If 
we  are  wrong  in  our  construction  of  this,  then  the  plaintiff 
was  not  bound  to  give  notice  of  the  other  insurance  until 
he  knew  of  the  same  himself.  It  is  admitted  that  he  did 
not  learn  of  such  other  insurance  until   after  the   fire. 
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5.  The  construction  understood  to  be  put  upon  this  pro- 
vision would  create  such  a  condition  as  would  be  void  as 
unreasonable  and  unjust 

• 

Oeo.  F.  Danforthy  for  the  defendant 

On  the  28th  day  of  January,  1868,  the  plaintiff  procured 
a  policy  of  insurance  from  the  defendant,  covering  a  frame 
and  brick  building  on  Magne  and  Smith  streets,  Roches- 
ter, with  machinery  therein,  and  a  dwelling-house  near  it 
"Whep  applying  for  the  policy,  he  represented  to  the  de- 
fendants that  he  was  the  owner  of  the  property,  but  had 
sold  the  same,  by  contract,  to  one  Curtiss.  The  policy 
describes  the  property  as  Acer^s,  but  states,  "  that  it  is  sold, 
by  contract,  to  Geo.  G.  Curtiss,  who  occupies  the  same." 
The  contract  referred  to  in  the  policy,  is  set  out  in  the  case. 
It  is  dated  "April  24,  1867."  At  this  time  the  legal  title 
to  the  dwelling-house  was  in  Acer,  and  the  legaF  title  to 
the  rest  of  the  property  in^Mrs.  Brown.  She  had  given 
him  a  contract  for  its  conveyance  upon  the  performance 
by  him  of  certain  conditions,  which  contract  he  then  held, 
and  on  which  was  unpaid  the  sum  of  5550.  The  contract 
to  Curtiss  conveyed  all  the  property,  and  under  it  he,  at 
once,  went  into  possession.  In  June,  1867,  by  the  con- 
sent of  Acer,  Mrs.  Brown  executed  a  deed  to  Curtiss,  and 
sent  it  to  her  attorney,  by  whom  it  was  delivered  to  Curtiss, 
and  by  him  placed  on  record,  June  7, 1867.  Acer  learned 
of  the  delivery  of  the  deed  as  early  as  December,  1867,  so 
that  he  knew  when  he  applied  for  the  policy  that  Curtiss 
had  not  only  a  contract,  but  a  deed.  At  the  time  Acer 
procured  the  policy,  leave  was  given  for  $2000  more  in- 
surance, which  sum  he  at  once  procured.  The  same  day 
that  Acer  procured  his  insurance,  he  commenced  an  action 
against  Curtiss,  in  substance,  to  have  the  money  due  him 
from  Curtiss  upon  the  contract,  declared  a  lien  upon  the 
premises  referred  to  in  the  contract.  In  June,  1868,  Cur- 
tiss procured  insurance  upon  the  same  property  for  $4200, 
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and  in  August,  1868,  the  premises  were  destroyed  by  fire 
and  a  loss  incurred  of  $3656.70.  All  of  which  was  paid  to 
Curtiss,  except  the  trifling  loss  upon  the  dwelling-house. 

The  plaintiff  is  not  entitled  to  judgment. 

L  The  policy  of  insurance  under  which  he  claims,  was 
rendered  void  by  the  subsequent  insurance  obtained  by 
Curtiss.  The  policy  in  question  was  issued  January  28th, 
1868.  In  June,  1868,  other  insurance  was  procured  by 
Curtiss  upon  the  same  property  to  the  amount  of  $4200. 
No  notice  of  this  subsequent  insurance  was  given  to  the 
defendant,  nor  was  it  consented  to  by  them^  or  mentioned 
in,  or  indorsed  upon  the  policy.  1.  By  reason  of  these 
facts,  the  insurance  made  by  the  defendants  became  null 
and  void  by  the  express  terms  of  the  condition  on  which 
it  was  granted.  The  validity  and  reasonableness  of  such 
condition  cannot  now  be  questioned.  (Mellen  v.  Hamilton 
Fire  Ins.  Co.,  17  N.  T.  Rep,  609.  Bigler  v.  JV.  T.  Central 
Ins.  Co,,  22  id,  402.)  And  the  condition  embraces  all  subse- 
quent insurance,  although  procured  by  Curtiss.  (a.)  Acer 
had  once  an  equitable  title  to  the  property,  but.had  agreed 
to  sell  it  to  Curtiss.  Curtiss  had  made  payment  in  part, 
and  was  in  possession  of  the  property  at  the  time  of  both 
insurances.  Curtiss,  as  well  as  Acer,  therefore,  came 
within  the  terms  of  the  condition,  which  expressly  includes 
"  the  assured  or  any  other  person  or  parties  interested." 
(J.)  The  case  is  unlike  the  case  of  TyUr  v.  JEtna  Ins,  Co,j 
(12  Wend.  507,  and  16  id.  385,)  where  the  condition  in- 
cluded only  the  '^  assured  and  his  assigns."  2.  The  reason 
of  the  condition  applies  as  well  to  an  insurance  effected  by 
Curtiss  as  to  one  effected  by  Acer,  (a.)  To  enable  the 
insurer  to  ascertain  for  what  proportion  of  a  loss  they  might 
eventually  be  liable  for;  and  (6.)  Chiefly,  because  a  knowl- 
edge, during  the  life  of  the  policy,  of  the  amount  of  the 
insurance  is  necessary  to  enable  the  company  to  determine 
whether  it  does  not  exceed  the  value  of  the  premises. 
The  duty  of  ascertaining  and  seeing  to  it  that  no  other 
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insurance  is  obtained  without  the  consent  of  the  company ; 
and  if  obtained,  that  their  consent  is  given  in  the  manner 
specified,  is  one  assumed  by  the  assured.  This  case  indi- 
cates the  importance  of  the  provision  in  question.  The 
defendant  was  notified  that  Acer  was  the  owner  of  the 
property,  but  had  agreed  to  sell  it  to  Curtiss.  Upon  ap- 
plication for  this  insurance  the  defendant  accepts  the  risk 
to  the  extent  of  ?1000,  and  writes  upon  the  policy  permis- 
sion for  $2000  other  insurance,  thus  fixing  its  insurable 
value  at  $3000.  Acer  avails  himself  of  this  permission ; 
on  the  same  day  commences  a  litigation  with  Curtiss  to 
enforce  his  lien,  and,  directly  after,  Curtiss  procures  an' 
insurance  of  $4200  upon  the  same  property.  In  August 
following  the  property  is  burnt,  having  upon  it  an  insur- 
ance of  $7200.  The  insurer  may,  for  any  reason,  or  with- 
out any,  at  their  option,  terminate  the  insurance,  upon 
notice  to  the  assured;  but  in  the  case  of  non-compliance 
with  the  provision  in  question,  the  insurance,  at  once,  and 
without  notice,  terminates.  It  is  no  answer  to  this  posi- 
tion, to  say  that  the  policy  gave  liberty  for  $2000  other 
like  insurance.  That  clause  was  acted  upon  by  the  plain- 
tifiTin  procuring  that  amount  of  additional  insurance.  The 
other  insurance  obtained  by  Curtiss  amounted  to  $4200. 
{See  Bigler  v.  N.  T.  Cent  InB.  Co.,  22  N.  T.  Bep.  404.) 

IL  The  plaintifT  obtained  the  policy  in  question,  by  mis- 
representing to  the  defendant  the  nature  of  his  interest  in 
the  property  insured.  He  stated  that  he  was  the  owner ; 
that  he  had  sold  the  same  (o  Curtiss,  and  showed  to  them 
the  contract ;  that  Curtiss  had  neglected  to  insure  as  he 
had  agreed  to  by  the  contract,  because  the  rates  were  too 
high  ;  and  he,  the  plaintiff,  thought  it  ought  to  be  insured. 
This  representation  was  made  on  the  28th  day  of  January, 
1868.  At  this  time  he  was  not  the  owner  of  the  property 
insured.  1.  The  legal  title  to  the  frame  and  brick  build- 
iqg,  containing  the  machinery,  &c.,  being  the  first  two 
items  insured,  and  constituting  by  far  the  larger  part  of 
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the  property,  had  never  been  in  the  plaintiff.  At  the  time 
of  the  execution  of  the  contract  to  Curtiss,  referred  to  in 
the  policy,  and  from  that  time  down  to  the  execution  of 
the  deed  to  Curtiss,  June  3,  1867,  the  legal  title  was  in 
Mrs.  Brown.  After  that  time,  and  on  the  28th  day  of 
January,  1868,  the  legal  title  to  the  whole  property  was 
in  Geo.  G.  Curtiss.  The  plaintiff  had  himself  assented  to 
and  procured  the  execution  of  the  deed  to  Curtiss.  This 
deed  was  executed  and  acknowledged  on  the  3d  day  of 
June,  1867,  and  recorded  in  Monroe  county  clerk's  oflBce 
on  the  7th  day  of  June.  And  as  early,  at  least,  as  Decem- 
ber, 1867,  the  plaintiff  knew  that  such  deed  had  been  ex- 
ecuted, acknowledged,  delivered  and  recorded.  2.  Curtiss 
was  in  the  actual  possession  of  all  the  property  insured, 
from  the  24th  day  of  April,  1867,  down  to,  and  at,  and 
beyond  the  time  of  the  insurance  in  question.  The  plain- 
tiff, therefore,  was  not  on  the  28th  day  of  January,  1868, 
the  owner  of  the  property  insured,  either  at  law  or  in 
equity,  (a.)  Not  at  law,  for  he  had  not  a  deed.  (J.)  Not 
in  equity,  for  he  had  transferred  his  interest  to  Curtiss, 
and  given  up  possession.  3.  Curtiss  was,  at  the  time  the 
plaintiff  procured  the  policy,  in  law  and  equity,  the  owner 
of  the  property  in  question,  (a.)  At  law,  by  virtue  of  the 
deed. .  (6.)  In  equity,  by  virtue  of  the  contract  and  pos- 
session. 

ni.  The  policy  is  void,  because  the  true  character  of 
the  interest  which  the  plaintiff  had  in  the  property  was 
not  absolute,  and  was  not  specifically  and  truly  represented 
to  the  company,  and  expressed  in  the  policy  in  writing. 
The  interest  of  the  plaintiff  in  the  insured  property  was 
not  absolute.  1.  "Absolute"  is  used  in  the  policy  as 
synonymous  with  "vested,"  and  is  used  in  contradistinc- 
tion to  "  contingent,"  or  "  conditional.'*  2.  The  plaintiff's 
interest  in  all  the  property  insured,  was  purely  contingent, 
conditional;  at  the  utmost,  he  had  only  a  lien  upon  it  for 
the  unpaid  purchase  money.    If  Curtiss  fulfilled  his  con- 
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tract,  the  whole  loss,  in  case  the  property  was  destroyed, 
would  fall  on  Curtiss,  and  none  on  the  plaintiff;  sach  an 
interest  can  in  no  sense  be  absolute.  Curtiss  was  the  sub- 
stantial owner  of  the  property  insured.  He  had  the  legal 
title.  He  was  in  possession,  and  if  the  legal  title  can  be 
questioned,  as  obtained  by  fraud,  his  equitable  interest 
covered  the  whole  property.  This  view  of  the  respective 
interests  and  titles  of  Curtiss  and  Acer,  is  confirmed  by  the 
fact  that,  in  the  litigation  between  Curtiss  and  Acer,  the 
judgment  of  the  court  does  not  disturb  the  deed  so  executed 
and  delivered  to  Curtiss,  but  merely  declares  that  Acer  has 
a  lien  on  the  premises  by  way  of  mortgage.  The  condition 
is  a  reasonable  one,  and  the  misrepresentation  as  to  title, 
material.  {Columbia  Ins,  Go.  v.  Lawrence,  10  PeierSy  507, 
WtHur  V.  Bowditch  Ins.  Co.,  10  Cash.  446.  Walrath  v.  Ins. 
Co.,  10  Upper  Canada  B.  525;  cited  in  Digest  of  Fire  Ins. 
Cases,  578.  10  id.  353;  cited  as  above,  579.  Jenkins  v. 
Quinctf  Ins.  Co,,  7  Cray,  370.  Birmingham  v.  Empire  Ins. 
Co,,  42  Barh.  457.) 

rV.  An  unsuccessful  effort  on  the  part  of  Acer  to  enforce 
payment  from  Curtiss  and  from  the  premises,  is  a  condi- 
tion precedent  to  the  liability  of  the  defendant.  The  in- 
terest of  Acer,  if  any  he  has,  is  that  of  mortgagee ;  he 
holds  a  claim  for  the  money  against  Curtiss,  and  has  a  lien 
upon  the  premises  described  in  the  contract  for  its  pay- 
ment. Such  was  his  position  when  he  procured  the  policy, 
and  it  is  now  declared  by  the  judgment  of  the  court,  ren- 
dered on  his  application,  presented  the  very  day  that  he 
procured  the  policy.  Until  in  due  course  of  law  he  fisiils 
to  enforce  it,  the  defendant  is  not  liable. 

V.  The  whole  policy  is  void  if  by  reason  of  the  above 
objections  any  part  is.  The  policy  is  an  entire  contract 
and  indivisible.  {Associated  Fire  Ins.  Co.  v.  Asum,  5  Md. 
165.  Lee  v.  Howard  Ins.  Co.,  3  Qray,  583.  Smith  v.  Em- 
pire Ins.  Co.,  25  Barb.  497.     Ki'qiball  v.  Howard  Ins.  Co.^ 
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8  Orat/y  33.     Lovejoy  v.  Ayer  M.  Ins.  Co,,  45  Maine  B,  472, 
Barry  v.  Union  M,  Ins,  Co.,  61  id,  110.) 

VL  But,  i£  otherwise,  judgment  may  be  rendered  for 
either  one  of  the  sever&l  items. 

By  the  Courts  Johnson,  P.  J.  The  plaintiff,  at  the  time 
he  procured  the  policy  in  question,  had  an  insurable  inter- 
est in  the  premises.  He  held  a  contract  for  the  purchase 
from  the  owner,  Mrs.  Brown,  and  had  made  several  pay- 
ments thereon.  Before  obtaining  the  policy,  he  had  con- 
tracted to  sell  the  premises  to  Curtiss,  and  Curtiss  had 
obtained  a  conveyance  of  the  fee  from  Mrs.  Brown  without 
the  plaintiff's  consent.  But  this  conveyance  to  Curtiss  did 
not  affect  Acer's  rights.  Curtiss  having  full  knowledge  of 
the  plaintiff's  rights,  held  the  title  subject  thereto,  as  Mrs. 
Brown  did  before  such  conveyance.  The  plaintiff  still  had 
the  equitable  title,  until  his  rights  were  adjusted,  as  we 
have  held  in  another  case  in  reference  to  the  same  prop- 
erty, under  this  contract  between  the  plaintiff  and  Mrs. 
Brown.  It  was  not  a  conditional  right,  but  an  absolute 
right,  to  the  extent  of  his  ownership,  or  equitable  title. 
The  plaintiff  was  not  guilty  of  any  fraud,  which  vitiates 
the  contract,  in  representing  himself  as  the  owner  of  the 
property.  He  exhibited  his  contract  with  Curtiss,  and  the 
defendants  were  fully  informed  of  it  The  cases  of  Chase 
V.  Hamilton  Mutual  Insurance  (7o.,  (22  Barb.  527;)  Tyler  v. 
j^tna  Insurance  Co,,  (12  Wend.  507 ;  S,  C.j  16  id,  385,  in 
the  Court  of  Errors,)  entirely  settle  both  points,  as  to  the 
insurable  interest,  and  the  absence  of  fraud  by  means  of 
the  representation. 

The  remaining  question  is  whether  the  plaintiff's  policy 
was  avoided  by  the  act  of  Curtiss  in  taking  out  a  policy  on 
the  same  property,  subsequent  to  the  plaintiff's.  The 
plaintiff  was  ignorant  that  Curtiss  had  procured  an  insur- 
ance upon  the  property  until  after  the  loss  by  the  fire  had 
occurred.    The  plaintiff's  insurance  was  of  his  own  inter* 
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est,  and  that  of  Cartiss  upon  bis  interest  in  the  same  prop- 
erty. The  plaintiff's  policy  has  this  condition :  "  If  the 
assured,  or  any  other  person'  or  parties  interested,  shall 
have  existing  during  the  continuance  of  this  policy,  any 
other  contract  or  agreement  for  insurance  (whiether  valid 
or  not)  against  loss  or  damage  by  fire,  on  the  property 
hereby  insured,  not  consented  to  by  this  company,"  &c., 
**  then  this  insurance  shall  be  void  and  of  no  effect,"  &c. 
This  is  a  general  provision,  and  the  question  is,  whether 
the  "  other  persons  or  parties  interested,"  specified  in  the 
condition,  refers  merely  to  parties  interested  in  the  plain- 
tiff's insurance,  or  to  other  parties  who  may  have  a  differ- 
ent interest  in  the  property,  from  that  held  and  owned  by 
the  plaintiff,  and  who  may  obtain  insurance  upon  their 
interests  in  the  same  property.  I  am  clearly  of  the  opinion 
that  the  condition  is  limited  to  the  former  class,  and  that 
it  was  not  the  understanding  or  intention  that  any  other 
person  who  might  have  a  separate  interest  in  the  property, 
and  not  connected  in  interest  with  the  plaintiff,  and  having 
no  interest  in  his  insurance,  might  avoid  the  plaintiff's 
contract  by  obtaining  an  insurance  of  his  own  interest  in 
the  property,  without  the  plaintiff's  knowledge  or  consent 
Such  a  construction  would  render  the  contract  exceedingly 
harsh,  unreasonable  and  oppressive,  and  the  parties  will 
not  be  deemed  to  have  so  contracted,  if  the  language 
used  by  them  fairly  admits  of  a  different  interpretation. 
I  think  the  interpretation  I  have  adopted  is  not  only  more 
in  consonance  with  justice,  but  with  the  rules  of  language. 
By  this  rendering,  "the  parties  interested"  is  construed 
to  mean  those  interested  with  the  plaintiff*  in  his  contract^ 
instead  of  outside  persons  who  might  have  some  distinct 
and  separate  interest  in. the  property.  The  same  construc- 
tion was  given  to  similar  language  in  the  case  in  12th  and 
16th  Wend,  before  cited,  and  also  in  The  Mutual  Safety 
Inmranee  Co.  v.  Honej  (2  N.  T.  Eep.  235.)  In  that  case,  such 
words  were  held  to  apply  only  to  a  double  insurance  of 
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the  same 'interest.  I  am  of  the  opinion,  therefore,  that 
the  plaintiff's  policy  is  entirely  valid,  and  that  he  is  enti- 
tled to  recover  the  damages  sustained  by  him,  to  the 
amount  agreed  upon^  with  his  costs  of  the  action. 

This  view  disposes  also  of  the  other  case  argued  with 
this,  that  of  Acer  v.  The  Narraganset  Fire  and  Marine  In- 
surance Co,  Judgment  in  that  case  is  also  ordered  in  favor 
of  the  plaintiff,  for  the  amount  of  loss  and  damage  agreed 
upon,  with  costs  of  the  action. 

[MovBOB  Gbkbbal  Tbbm,  March  7,  1870.    Johnmnf  P.  J.,  and  /.  C,  Smithy 
and  Jhoight^  Justices.] 
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James  A.  Saxton  vs.  John  A.  Dodgb  and  others. 

As  to  the  payee  of  a  note,  no  notice  of  the  want  or  failure  of  the  consideration 
iB  necessary  to  constitute  it  a  defense. 

Where  seyeral  payees  of  a  promissory  note  unite  in  indorsing  the  same  to  one 
of  their  number,  the  latter  acquires  the  interest  only  of  his  associate  payees, 
in  the  note,  and  is  not  entitled  to  protection  as  a  purchaser  for  value. 

And  if,  in  an  action  brought  by  him  upon  the  note,  the  answer  sets  up  a  total 
want  of  consideration  for  the  note,  in  matter  and  manner  sufficient  to  defeat 
the  action,  had  it  been  brought  in  the  name  of  the  payees,  it  is  not  necessary 
to  allege  notice  to,  or  knowledge  in,  the  plaintiff,  of  the  entire  worthlessness 
of  the  consideration. 

Where  all  the  other  joint  payees  of  a  note  transfer  their  interest  to  one  of  their 
number,  and  the  action  is  brought  by  him,  he  stands  upon  the  same  footing, 
in  respect  to  notice,  that  he  did  before.  It  is  not  in  the  power  of  several 
Joint  payees  of  a  note  to  escape  a  just  defense  to  it  by  such  a. contrivance. 

If  the  payee  of  a  note  indorses  it  to  himself,  he  does  not  in  any  respect  change 
his  position.  An  action  upon  it  may  be  defended,  as  against  him,  upon  the 
same  principle  after  the  indorsement  as  before. 

He  does  not  stand  upon  the  footing  of  a  bona  JUU  indorsee  and  holder  in  the 
usual  course  of  business,  the  same  as  though  he  had  not  been  one  of  the 
original  payees. 

Parties  claiming  to  have  a  patent,  which  gave  them  the  exclusive  right  to  make 
and  vend  certain  reapers  and  mowers,  gave  a  license  to  the  defendants  to 
make  and  vend  such  reapers  and  mowers,  and  also  to  sell  territory,  for  a 
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specified  consideration,  called  license  fees,  which  the  defendants  agreed  to 
pay.  They  snhseqaently  gave  a  note  for  those  fees.  In  an  action  brought 
thereon,  by  an  indorsee,  the  defense  was  that  the  patent  was  Toid  and  con- 
ferred no  ezclasiye  right  whatever,  upon  the  payees  of  the  note,  and  that 
there  was  therefore  a  want  of  consideration  therefor. 

Meldj  1.  That  so  far  as  the  question  of  estoppel  was  concerned,  the  case  stood 
upon  the  same  footing  as  it  would  hare  done  had  the  action  been  to  recover 
the  license  fees. 

2.  That  the  defendants  might  set  up  a  want  of  consideration  for  the  note,  as  a 
defense  to  the  action. 

Where  a  party  gets  nothing  by  the  contract  sought  to  be  enforced  against 
him — ^neither  title  nor  possession  of  property — he  is  not  estopped  from  set- 
ting up  his  defense. 

An  estoppel  cannot  be  predicated  upon  a  nudum  padwnu 

If  the  whole  arrangement  for  the  sale  and  purchase  of  a  patent  is  nudum  pw- 
turn,  a  stipulation  that  the  purchasers  shall  not  dispute  the  vendor's  right 
and  title,  and  will  not  set  up  any  defense  against  the  validity  of  the  patent, 
in  any  action  against  them  to  enforce  their  promises,  is  as  void  as  any  other 
part,  and  cannot  estop. 

In  an  action  upon  a  promissory  note  given  for  the  purchase  money  of  a  patent 
right,  where  the  defense  is  a  total  want  of  consideration,  the  inquiry  into 
the  validity  of  the  patent,  or  of  the  license  to  sell  under  it,  comes  in  col- 
laterally only  by  way  of  evidence.  In  such  a  case  this  court  may  inquire 
into  the  validity  of  the  patent  as  well  as  anything  else,  for  the  purpose  of 
determining  the  question  of  consideration. 

The  true' test,  in  all  such  cases,  is  whether  the  judgment  upon  the  issue,  allow- 
ing the  court  to  have  jurisdiction,  would  affect  or  determine  the  right  diUmed 
under  the  patent. 

An  answer,  in  such  an  action,  alleging,  generally,  that  the  plaintiff  made 
fklse  representations  knowing  them  to  be  so,  but  not  alleging  that  the  de- 
fendants relied  upon  such  statements,  and  entered  into  the  contract  suppos- 
ing and  believing  them  to  be  true,  does  not  state  facts  sufficient  to  constitute 
the  defense  of  fraud. 

APPEAL  by  the  defendants,  from  an  order  made  at  a 
special  term,  directing  judgment  for  the  plaintiff  upon 
demurrer  to  the  second,  third  and  fourth  counts  or  de- 
fenses of  the  answer  of  the  defendants,  upon  the  ground 
of  insufficiency,  in  not  stating  facts  sufficient  to  constitute 
a  defense. 

The  complaint  alleged  that  the  defendants  being  copart- 
ners,* doing  business  in  the  city  of  Auburn,  under  the 
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name,  style  or  firm  of  "Dodge,  Stevenson  &  Co.,"  by 
their  said  firm  name,  on  or  about  the  11th  day  of  Decem- 
ber, 1865,  made,  executed  and  delivered  to  Ball,  Raff  k 
Saxton,  their  certain  promissory  note  in  writing  for  the 
payment  of  money  only,  of  which  the  following  is  a  copy, 
to  wit: 

int*^T.  "  13361.68.  Auburn,  N.  T.,  Dec.  11th,  1865. 

ci^iSi.  On  the  8th  August  after  date,  we  promise  to 

pay  to  the  order  of  Ball,  Raff  &  Saxton,  thirty-three  hun- 
dred, sixty-one  and  68-100  dollars,  at  Cayuga  County  Na- 
tional Bank,  Auburn,  ^alue  received,  with  exchange  not 
to  exceed  |  per  cent. 

(Signed,)  Dodob,  Stbvbnson  &  Co." 

And  that  the  payees  thereof  thereupon,  and  before  the 
maturity  thereof,  duly  indorsed,  assigned  and  transferred 
the  same  to  the  plaintiff,  whereby  he  became,  and  was  and 
still  is,  the  lawful  holder  and  owner  thereof,  and  the  said 
note,  when  it  became  due,  was  duly  presented  where  the 
same  is  payable,  for  payment,  and  payment  thereof  de- 
manded, which  was  refused,  and  the  same  was  thereupon 
duly  protested  for  non-payment,  and  due  notice  thereof 
given,  but  that  said  note  remains  wholly  unpaid,  and  there 
still  is  due  and  owing  thereon  from  the  said  defendants  to 
the  plaintiff,  the  said  sum  of  $3361.68,  together  with  in- 
terest thereon  from  the  said  8th  day  of  August,  1866, 
together  with  $1.52  notary  fees  and  expenses  necessarily 
incurred  by  said  plaintiff'. 

And  for  a  second  and  further  cause  of  action  the  plain- 
tiff further  alleged,  that  the  defendants,  so  being  copart- 
ners as  aforesaid,  did  on  or  about  the  14th  day  of  March, 
1866,  by  their  said  firm  name  of  "  Dodge,  Stevenson  & 
Co.,"  make,  execute  and  deliver  to  the  said  Ball,  Raff  & 
Saxton,  their  certain  other  promissory  note  in  writing,  for 
the  payment  of  money  only,  of  which  the  following  is  a 
copy,  to  wit : 
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iJ^«^.  "  4226.69.  Auburn,  K  Y.,  March  14,  1866. 

ciSSSSi.  Oi^  the  13th  September  after  date,  we  promise 

to  pay  to  the  order  of  Ball,  Eaff  &  Saxton,  forty-two  hun- 
dred twenty-six  and  75-100  dollars,  at  Cayuga  County  Na- 
tional Bank,  Auburn,  value  received,  with  exchange  not 
to  exceed  ^  per  cent 

(Signed,)  Dodge,  Stbvenson  &;  Co." 

And  that  the  said  payees  thereupon,  and  before  the  ma- 
turity thereof,  duly  indorsed,  assigned  and  transferred  the 
same  to  the  plaintiff,  whereby  he  became,  and  was  and 
still  is,  the  lawful  holder  and  owner  thereof.  Present- 
ment, non-payment,  protest  and  notice  of  this  note  were 
also  alleged,  and  judgment  was  demanded  for  $7588.37, 
and  interest  thereon,  on  $3361.68  parcel  thereof  from  the 
8th  day  of  August,  1866,  and  on  $4226.69,  other  por- 
tion thereof,  from  the  13th  day  of  September,  1866,  with 
$3.10  notary's  fees,  and  the  costs  and  disbursements  of 
this  action. 

The  defendants  by  their  answer  admitted  the  execution 
by  them  of  the  notes  sued  upon.  For  a  first  defense,  the 
defendants  denied,  on  information  and  belief,  that  the 
said  notes,  or  either  of  them,  were  indorsed,  assigned  or 
transferred  by  the  payees  thereof,  Ball,  Baff  &;  Saxton,  or 
by  any  one  authorized  on  their  behalf,  at  any  time,  to  the 
plaintiff;  and  they  denied  that  he  was,  as  alleged,  the 
owner  thereof,  and  represented  and  averred,  on  the  con- 
trary, that  the  said  notes  were  the  property  of  the  payees 
named  therein,  and  that  whatever  rights  and  obligations, 
if  any,  existed  by  reason  of  the  execution  of  said  notes, 
were  due  from  the  defendants  to  said  Ball,  Baff  &  Saxton, 
and  not  to  Saxton,  as  stated  in  his  complaint. 

And  for  a  separate,  further  and  second  defense  to  the 
complaint,  the  defendants  stated,  on  information  and  be- 
lief, that  prior  to  the  23d  day  of  October,  1862,  one  of  the 
payees  named  in  said  notes,  viz.^  Ephraim  Ball,  had  been. 
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as  had  other  parties,  engaged  in  the  manufactare  and  sale 
of  reaping  and  mowing  machines,  the  essential  and  prom- 
inent features  of  which  were  as  follows,  to  wit :  A  main 
frame  supported  by  two  independent  driving  wheels,  a 
hinged  cutting  apparatus,  so  connected  with  the  main 
frame  as  to  be  capable  of  rising  and  falling  with  the  un* 
dulations  of  the  ground  when  in  motion ;  certain  com- 
binations of  gearing  by  which,  when  the  machine  wasi 
propelled,  this  cutting  apparatus  was  actuated ;  a  brace  or 
drag  bar  fastened  by  bolts  to  the  inner  part  of  the  finger 
beam  or  cutting  apparatus,  and  extending  therefrom  upon 
an  inclination  to  the  frbnt  part  of  the  machine,  to  which 
it  was  attached  by  a  flexible  connection,  and  a  brace  ex- 
tending from  the  rear  of  the  machine  to  the  cutting  appa- 
ratus, to  which  it  was  attached  by  a  flexible  joint ;  the 
hinged  finger  beam  being  so  connected,  that  is,  by  joints 
of  such  character,  as  to  admit  of  its  being  raised  and  low- 
ered independently  of  the  raising  and  lowering  of  the 
main  frame,  and  also  so  that  no  part  of  it  projected  in  the 
rear  of  the  main  frame,  nor  any  part  of  the  main  frame  in 
the  rear  of  the  finger  beam  or  cutting  apparatus,  and  a 
rigid  tongue.  That  to  these  machines,  so  built  by  the  said 
Ball,  he  had  given  the  names,  according  to  size,  of  Ball's 
Ohio  Mower  and  Eeaper,  and  the  Ohio  Mower,  Jr.  That 
prior  to  said  23d  day  of  October,  1862,  the  said  Ball,  Raft" 
&;  Saxton  had  expressed  their  desire  that  the  defendants 
should  engage  in  the  manufacture  and  sale  of  reaping  ma- 
chines, to  be  constructed  and  named  as  above,  and  should 
take  from  them  a  license  for  the  use  therein  of  certain 
patents  which  they  claimed  to  own,  either  as  inventors  or 
assignees,  which  they  alleged  fully  protected  and  covered 
the  several  essential  parts  of  said  machines  herein  before 
designated.  That  the  plaintifi^  James  A.  Saxton,  acting 
for  said  Ball  and  Bafi^,  as  well  as  for  himself,  in  such  be- 
half, prior  to  the  execution  of  the  license  hereinafter  set 
forth,  and  at  the  time  of  its  execution,  represented  to 
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these  defendanta  that  letters  patent,  as  follows,  were  issued 
by  the  United  States,  covering  certain  improvements  de- 
scribed therein,  and  embodied  in  said  Ohio  Reaper  and 
Mower  and  the  Ohio  Mower,  Jr.,  to  wit : 

Letters  Patent  to  E.  Ball,     .    .    .  August  12,  1856. 

.    .     .  October  18,  1859. 

.     .    .  March  20,  1860. 

.     .     .  May  20,  1860. 

Letters  Pat.  to  John  Butter  &  E.  Ball,  December  1,  1857. 

Re-issued, Sept.  27,  1859. 

"  July  17,  1860. 

Letters  Patent  to  J.  A.  Saxton,   .     .  Nov.  15,  1859. 

And  that  said  letters  patent,  and  each  of  them,  were 
valid  and  subsisting  patents,  and  were  owned  by  said  Ball, 
Raff  &  Saxton,  and  that  they  fully  protected  and  covered 
the  several  essential  parts  of  said  machines,  as  herein  be- 
fore set  forth. 

And  the  defendants  stated  that  they,  relying  upon  the 
said  representations,  and  believing  that  they  would  be 
protected  in  the  exclusive  manufacture  and  sale  of  reap- 
ing and  mowing  machines  combining  the  features  herein 
before  enumerated  and  specified,  within  certain  territory 
hereinafter  named,  did  consent  to  accept  a  license  from  said 
Ball,  Raff  &  Saxton,  and  to  engage  in  the  manufacture  of 
reaping  and  mowing  machines  of  the  description  as  afore- 
said. That  thereupon  the  said  Ball,  Raff  &  Saxton,  by 
and  through  the  said  James  A.  Saxton,  as  their  agent  and 
attorney  in  fact,  did,  on  the  said  23d  day  of  October,  1862, 
execute  and  deliver  to  them  a  certain  license  in  writing, 
the  said  license  granting,  or  assuming  to  grant,  to  these 
defendants  certain  rights  and  privileges,  in  the  words  fol- 
lowing, to  wit:  ''For  the  consideration  and  upon  the 
terms  and  conditions  hereinafter  mentioned,  J.  A.  Sax- 
ton, for  himself  and  as  attorney  for  Ephraim  Ball  and 
Daniel  Raff,  all  of  Canton,  Ohio,  hath  and  by  these  pres- 
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sents  doth  license  and  confer  on  Messrs.  Dodge,  Stevenson 
&  Co.  the  exclusive  right  and  privilege  of  making,  using 
and  vending  to  others  to  be  used,  such  of  the  improve- 
ments in  mowing  and  reaping  machines,  specified  in  let- 
ters patent  issued  to  E.  Ball,  on  the  12th  day  of  August, 
1856,  the  18th  of  October,  1859,  the  20th  day  of  March, 
1860,  and  the  20th  day  of  May,  1860 ;  also  to  E.  Ball  and 
John  Butter,  on  the  1st  day  of  December,  1857,  and  re- 
issued to  E.  Ball  on  the  27th  day  of  September  1859,  and 
again  July  17th,  1860,  entitled  reissues  numbered  from 
1007  to  1013,  both  inclusive;  also,  in  a  patent  issued  to 
J.  A.  Saxton  on  the  15th  day  of  November,  1859,  and  any 
other  patents  that  we  own  or  controj,  or  may  hereafter 
obtain,  as  combined  in  the  machine  known  as  Ball's  Ohio 
Mower  and  Reaper,  and  the  Ohio  Mower,  Jr.,  until  the 
expiration  of  the  aforesaid  patents,  unless  annulled  before 
that  time,  as  hereinafter  specified,  within  the  States  of 
New  York,  "Wiconsin,  except  Qrant  Co.,  Minnesota,  Del- 
aware and  the  counties  of  McKeon,  Forest,  Clarion,  Jeff- 
erson, Clearfield,  Centre,  Union,  Snyder,  Northumber- 
land, Schuylkill,  Warren,  Carbon,  Luzerne,  Susquehanna, 
and  the  counties  north  of  them  in  the  State  of  Pennsyl- 
vania, with  the  privilege  of  selling  into  exclusively  the 
counties  of  Cumberland,  Perry,  Juniatta  and  those  east 
of  the  Susequhanna  river  and  south  of  those  above  named 
in  the  State  of  Pennsylvania,  in  common  with  the  parties 
now  manufacturing  the  said  machines  in  that  part  of  the 
State.  Also,  the  exclusive  right  of  selling  in  the  State  of 
New  Jersey,  in  common  with  Messrs.  Reese,  Melick  & 
Co.  of  Phillipsburgh.  Also  the  exclusive  right  to  sell  in 
Washtenaw  county,  Michigan.  Also  to  sell  into  any 
other  territory  in  the  United  States  not  otherwise  spe- 
cially provided  for,  until  other  arrangements  are  made, 
when  Ball,  Raff  &  Saxton  are  to  give  said  Dodge,  Steven- 
son &  Co.  six  months  notice  thereof,  and  permit  them  to 
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sell  any  machines  they  may  have  in  said  territory  unsold 
on  receipt  of  said  notice."  ' 

And  that  they,  the  defendants,  did  accept  and  receive 
said  license,  and  did  engage  in  the  manufacture  and  sale 
of  reaping  and  mowing  machines,  which  were  from  year 
to  year  varied  in  form  and  in  detail,  but  all  of  which  had 
the  features  herein  before  set  forth ;  and  the  defendants 
did  from  time  to  time  account  to  the  said  Ball,  Raff  &  Sax- 
ton  for  the  machines  so  made  by  them,  and  did  pay  them 
large  sums  of  money,  to  wit:  on  the  4th  day  of  January, 
1864,  the  sum  of  $7500,  and  other  sums  at  other  times, 
amounting  in  the  aggregate  to  many  thousand  dollars. 

And  the  defendants  further  stated  that  the  notes  sued 
upon  herein,  were  given  for  license  fees  under  said  license, 
and  have  no  other  consideration  whatever  to  support  them, 
except  the  right  to  use  and  vend  the  improvements  de- 
scribed and  claimed  in  said  several  patents,  within  the 
territory  herein  before  and  in  said  license  named,  so  repre- 
sented to  belong  to  said  Ball,  Euff  &  Saxton,  and  assumed 
and  pretended  by  them  in  said  license,  to  be  granted  to 
the  defendants  as  aforesaid. 

And  the  defendants  alleged,  on  information  and  belief, 
that  said  notes  were  without  consideration,  inasmuch  as 
the  said  several  patents,  as  combined  in  the  said  machines 
known  as  BalVs  Ohio  Mower  and  Beaper  and  the  Ohio 
Mower,  Jr.,  were  not  valid  patents  at  the  time  of  the  execu- 
tion of  said  license,  for  the  reason  that  the  same  improve- 
ments, substantially,  were  known  and  used  long  prior  to 
the  date  of  said  several  patents  and  prior  to  the  alleged 
discovery  or  invention  thereof  by  the  patentees  named  in 
said  several  patents,  by  many  persons  in  different  parts  of 
the  United  States ;  and  among  such  persons  who  possessed 
such  prior  knowledge  and  used  improvements  the  same 
substantially  as  those  claimed  in  said  patents  and  com- 
bined in  said  machines,  the  defendants  named  the  follow- 
ing persons,  to  wit:  John  Butter,  of  Buffalo,  New  York; 
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Jonathan  Haines,  of  Pekin,  Tazewell  county,  Illinois; 
Hazard  Knowles,  deceased,  fbrmerly  of  Washington,  D.  C; 
Jo6l  Lupton,  of  "Winchester,  Va. ;  John  W.  Hubbard,  of 
South  Glastonbury,  Hartford  county,  Connecticut;  John 
L  Roane,  of  "Washington,  D.  C. ;  John  Gore,  of  Brattle- 
borough,  Vermont ;  and  John  E.  Brown  and  Stephen  S. 
Bartlett,  of  Providence,  Rhode  Island. 

And  they  further  stated  that  they,  the  defendants,  did 
not  know  at  the  time  of  taking  said  license,  and  had  no 
means  of  knowing,  the  fact  of  the  invalidity  of  the  said 
patents  for  want  of  novelty,  as  aforesaid. 

And  for  a  third  and  separate  defense,  the  defendants 
represented,  on  information  and  belief,  that  there  was 
fraud  practiced  upon  them  by  the  said  Saxton,  in  the 
making  of  said  license,  in  the  subsequent  taking  of  said 
money  from  the  defendants,  and  in  procuring  of  said  notes, 
and  the  defendants  stated  that  said  fraud  consisted  in  this, 
to  wit :  1st.  That  prior  to  the  date  of  said  license,  the  said 
Saxton  was  interested  in,  as  party  or  agent,  certain  suits 
in  the  Circuit  Court  of  the  United  States  for  fhe  Northern 
District  of  Ohio,  numbered  respectively,  1001  and  1002, 
wherein  Cyrenus  Wheeler,  Jr.,  and  Cornelius  Aultman, 
respectively,  were  plaintiffs,  and  John  English,  et  ah  and 
A.  McDonald,  et  al,j  respectively,  were  defendants,  in 
which  suits  the  issues  involved  the  dates  of  the  invention 
of  the  features  of  reaping  and  mowing  machines  herein 
before  stated  as  essential  features  in  said  Ball's  Ohio 
Mower  and  Reaper,  and  Ohio  Mower,  Jr. ;  and  that  in  said 
suits  it  was  fully  and  conclusively  established  that  long 
prior  to  the  date  of  the  patents  of  said  Ball,  and  to  the 
time  of  his  alleged  inventions  of  the  improvements  de- 
scribed therein,  one  John  E.  Brown  and  one  Stephen  S. 
Bartlett  had  invented,  made  and  used  reaping  and  mowing 
machines  embracing  the  same  features ;  that  these  facts 
were  evidenced  by  depositions  and  models  taken  and 
proved  in  said  suits,  and  that  such  depositions  and  models 


MONROE-MARCH,  1870.  93 


Saxton  9.  Dodge. 


were,  upon  settlement  of  said  suits,  taken  from  the  files 
of  said  court  by  said  Saxton  and  retained  by  him ;  he, 
said  Saxton,  being  fully  aware  of  the  facts  established  by 
said  models  and  depositions.  2d.  And  the  defendants 
alleged,  on  information  and  belief,  that  the  said  several 
letters  patent,  so  as  aforesaid  issued  to  said  Ball,  were 
wholly  void,  for  want  of  novelty,  and  that  they  were  sur- 
reptitiously obtained,  and  that  said  Ball,  Raff  k  Saxton, 
and  said  Saxton  as  their  agent,  well  knew  that  the  repre- 
sentations by  him  made  as  aforesaid,  were  untrue;  and 
that  said  Ball  was  not  the  inventor  of  the  said  improve- 
ments so  patented  to  him ;  that  prior  to  the  date  of  said 
alleged  inventions  by  said  Ball,  persons  other  than  said 
Brown  and  Bartlett  had  invented  and  used  the  same  de- 
vices ;  and  among  such  persons  the  defendants  stated  that 
John  Butter,  named  in  said  patent  of  December  1,  1857, 
as  assignee  of  one  half  interest  thereof,  was  in  fact  the  in- 
ventor of  the  improvements  named  therein,  and  that  the 
assignment  to  him  by  said  Ball,  was  without  other  con- 
sideration than  the  withdrawal  by  him.  Butter,  of  oppo- 
sition to  the  granting  to  him.  Ball,  of  said  patent,  and  that 
such  facts  were  well  known  to  said  Saxton,  before  and  at 
the  time  of  the  execution  of  said  license. 

And  the  defendants,  for  a  further  separate  defense  repre- 
sented, on  information  and  belief,  that  the  said  Ball,  Raff 
&  Saxton,  prior  to  the  time  of  executing  to  the  defendants 
herein,  the  license  as  aforesaid,  and  contrary  to  the  aver- 
ments therein  contained,  and  in  violation  of  the  exclusive 
privileges  therein  pretended  to  be  granted  to  the  defend- 
ants, and  in  fraud  of  the  defendants'  rights  in  the  prem- 
ises, executed  to  McDonald,  Laughlin  &.  Co.,  of  Wooster, 
Ohio,  a  license  and  privilege  to  make,  use  and  sell  to 
others  to  be  used,  the  said  Ball's  Ohio  Mower  and  Reaper 
and  Ohio  Mower,  Jr.,  combining  said  patented  improve- 
ments, within  the  territory  named  in  the  license  to  the 
defendants  as  being  exclusive  to  them,  and  that  such 
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license  was  in  full  force  and  effect  when  the  license  to 
the  defendants  was  executed,  and  still  continues  in  force^ 
and  that  the  said  McDonald,  Laughlin  &  Co.,  licensees  as 
aforesaid,  had,  under  their  license,  made  and  sold  such 
machines  within  the  territory  made  exclusive  to  the  de- 
fendants herein  by  their  license.  And  that  since  the  date 
of  said  license  to  the  defendants,  the  said  Ball,  Raff  &; 
Saxton  had  granted  licenses  to  other  parties  whose  names 
were  unknown  to  the  defendants,  in  violation  of  the  terms 
of  the  defendants'  license. 

By  reason  of  the  premises,  the  defendants  alleged  that 
the  said  notes  in  the  complaint  mentioned,  were  given  by 
them  under  an  entire  mistake  of  vital  and  material  facts 
unknown  to  them  at  that  time,  but  then  and  since  known 
to,  and  fraudulently  concealed  by  said  Saxton,  and  that 
said  notes  were  consequently  without  consideration  and 
void. 

.Wherefore  the  defendants  demanded  judgment  that  the 
complaint  be  dismissed,  and  that  they  might  have  judg^ 
ment  against  the  plaintiff'  for  their  costs  incurred  by  rea- 
son of  this  suit,  and  for  such  other  and  further  relief  as 
might  be  equitable  and  proper. 

The  plaintiff  demurred  separately  to  each  defense  set 
forth  in  the  answer,  upon  the  ground  of  insufficiency  in 
not  stating  facts  sufficient  to  constitute  a  defense. 

The  demurrers  in  this  action  and  in  five  other  actions 
against  the  same  defendants,  were  argued  together  at  the 
special  term;  and  an  order  made  by  the  justice  holding 
said  term,  directing  judgment  for  the  plaintiffs,  respect- 
ively,  upon  the  demurrers,  in  each  of  the  suits  upon  the 
promissory  notes  >  with  leave  to  the  defendants  to  amend 
on  payment  of  costs. 

Oeo,  Bathbuny  for  the  appellants. 

I.  All  the  defenses  demurred  to  in  these  suits  (five  in 
all)  are  set  up  for  the  purpose  of  establishing  the  invalid* 
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ity  of  certain  letters  patent  therein  set  forth,  and  are  based 
upon  the  right  of  the  defendants  to  set  up  and  establish 
the  invalidity,  or  test  the  validity  of  such  letters  patent. 

This  court  has,  and  all  State  courts  of  general  jurisdic- 
tion^ have  jurisdiction  to  entertain  a  defense  of  want  of 
consideration  arising  from  the  invalidity  of  letters  patent. 
The  correctness  of  our  propositions  can  be  shown  by 
repeated  decisions.  It  will  be  found  that  the  highest  judi- 
cial tribunals  of  the  States,  including  the  Supreme  Court 
of  New  York,  have  repeatedly  entertained  jurisdiction  of 
causes,  the  defense  of  which  rested  on  the  invalidity  of 
letters  patent,  and  have  moreover  pronounced  upon  the 
validity  of  patents,  and  decided  that  the  sale  or  license  of 
a  patent  right  found  by  tham  to  be  invalid^  formed  no 
support  for  the  consideration  of  a  promissory  note,  and  it 
is  just  such  defenses  that  are  demurred  to  in  these  suits. 
We  cite  MeBougall  v.  Fogg^  (2  Bosw.  387 ;)  Oro99  v.  Eunt- 
Ij/y  (13  Wend.  385.)  Per  Nelson,  J. :  *'  It  is  insisted  by 
the  defendant  below,  that  the  patent  is  void  on  the  grounds, 
1.  That  the  machine  for  the  making  and  vending  of 
which  the  patent  was  granted,  is  not  a  new  invention ;  and 
2d.  If  new  in  party  the  patent  is  void,  inasmuch  as  it  is  for 
the  whole  machine,  and  not  for  the  improvement.  If 
either  of  these  positions  were  sustained  by  the  proof,  the 
defendant  was  entitled  to  judgment  in  the  court  below,  as 
in  such  case  a  failure  of  the  consideration  of  the  note  was 
shown."  (7  Wheat  356.  3  id.  518.  4  Com,  Law  B.  357. 
6ia.509.  3  id.  27.  Z  Cond,  S.G.  Bep.Zm.)  "From  the 
evidence,  there  cannot  be  a  doubt  but  that  the  patent  in 
both  respects  is  defective  and  void.  *  *  *  The  patent 
being  void,  nothing  passed  to  the  plaintiff  in  error,  and 
the  note  was  given  without  consideration.'^  Judgment 
reversed.  {Head  v.  Stevens,  19  Wend.  411.)  Suit  on  notes 
given  for  purchase  of  a  patent  right,  verdict  below  for  the 
plaintiff.  Per  Cowen,  J. ;  "  The  learned  judge  erred  in 
both  of  bis  decisions  as  to  the  validity  of  the  patent.    It 
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was  void  in  totOy  and  formed  no  consideration  for  the 
notes."  New  trial.  {Bellas  v.  EayB^  5  S.  ^  B.  427,  in  the 
Supreme  Court  of  Ohio.)  Money  paid  on  such  notes  may, 
on  the  ground  of  failure  of  consideration,  be  recovered 
back.  (Dart  v.  Brockway^  11  Ohio  B.  462.  Dickinson  v. 
Eall,  14  Pick.  217.  Lester  v.  Palmer^  4  Allen,  145,  1862.) 
"  Though  the  validity  of  a  patent,  when  directly  adjudi- 
cated upon,  is  exclusively  within  the  jurisdiction  of  the 
courts  of  the  United  States,  yet  when  they  come  into  ques- 
tion collaterally^  their  validity  must  become  a  subject  of 
inquiry  in  the  State  courts."  {Ch.  J.  Williams  in  Bich  v. 
HotehkisSy  16  Oonn.  B»  414.  Parrott  v.  Famsworthj  Brayton, 
174.  Bliss  V.  Negus,  8  Mass,  B.  46.)  The  second  point 
made  by  the  counsel  for  th^  plaintiffs  is  that  the  defend- 
ants are  estopped  from  contesting  the  validity  of  these 
patents,  because,  1st.  They  are  licensees  (or  "tenants") 
under  them,  and  occupy  the  relation  of  tenants  to  their 
landlords ;  2d.  Because  they  have  acknowledged  the  valid- 
ity of  the  patents  under  their  hand,  in  the  agreement  of 
license,  and  have  agreed  not  to  set  up  the  invalidity  of  the 
patents.  3d.  Because  they  have  enjoyed  the  privileges  of 
the  license.  Some  other  points  are  suggested,  but  they 
are  subordinate  to  those  above,  and  must  fall  with  them, 
if  those  stiated  be  not  well  taken.  {Ch.  J.  Marshall  in 
Blights'  Lessees  v.  Bochester,  7  Wheat.  535,  as  cited  by 
plaintiffs.) 

In  considering  this  subject,  we  ought  to  recollect,  too, 
the  policy  of  the  times  in  which  this  doctrine  originated. 
It  may  be  traced  back  to  the  feudal  tenures,  when  the 
connection  between  landlord  and  tenant  was  much  more 
intimate  than  it  is  at  present,  when  the  latter  was  bound 
to  the  former  by  ties  not  much  less  strict  nor  much  less 
sacred  than  those  of  allegiance  itself.  The  propriety  of 
applying  the  doctrines  between  lessor  and  lessee,  to  a 
vendor  and  vendee,  may  well  be  doubted.  There  is,  too, 
a  difference  between  setting  up  an  adverse  title  in  a  third 
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person,  to  controvert  an  actual  existing  title,  and  resisting 
a  claim  made  by  a  person  having  no  title  whatever.  In 
the  case  last  mentioned,  it  woald  appear  that  the  plaintiff 
h^  a  title  which  was  in  itself  sufficient  to  maintain  his 
action,  but  there  was  another  and  perhaps  a  superior  title 
in  a  third  person,  with  which  the  defendant  was  not  con- 
nected. The  rejection  of  all  evidence  of  this  title  does  not, 
we  think,  prove  that  the  same  court  would  have  compelled 
the  defendant  to  acknowledge  a  title  of  which  'no  evidence 
was  given,  or  rejected  evidence  of  any  title  in  himself 
especially  when  the  vendee  received  nothing — not  even 
possession  firom  the  vendor. 

The  mere  taking  of  a  license  does  not  estop  the  licensee 
from  contesting  the  validity  of  the  patent  licensed  by  it, 
or  avoiding  the  payment  of  the  note  or  license  money,  if 
the  natent  is  invalid.  In  support  of  this  proposition,  we 
refer  to  the  cases  before  cited,  to  wit:  Cross  v.  JBunil^j 
(13  Wend.  385 ;)  Read  v.  Stevens,  (19  id.  411 ;)  Getger  v. 
Cook,  (3  W.  ^  S.  266 ;)  Bellas  v.  Hays,  (5  8.  ^  B.  427 ;) 
Dart  V.  Broehway,  (11  Ohio  Rep,  462 ;)  Dickinson  v.  HdU^ 
(14  Pick.  217;)  Lester  v.  Palmer,  (4  Allen,  145;)  Oragin  v. 
Fowler,  (34  Verm.  B.  326;)  Clough  v.  Patrick,  {37  id.  421.) 
In  all  of  which  cases  the  invalidity  of  letters  patent  was 
held  to  be  good  defenses  to  the  purchasers  Sr  assignees 
thereof.  A  license  for  the  use  of  a  patent  is  a  lesser  grant 
than  either  a  total  or  partial  assignment,  and  it  would 
seem  to  follow,  as  a  necessary  conclusion,  that  if  a  pur- 
chaser and  assignee  of  a  patent  can  dispute  the  validity 
of  the  patent,  and  avoid  his  notes  by  showing  its  invalid* 
ity,  the  licensee  having  a  lesser  grant,  can  have  the  same 
relief.  We  also  refer  to  the  following  authorities  directly 
upon  the  point:  NeiUon  v.  FothergiU,  (1  Webs.  Pat.  Cos. 
290.) 

In  the  last  cited  case,  Lord  Cottenham  said:  *  *  * 
"That  is  Exactly  coming  to  the  point  which  I  put— 
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whether  at  law  the  party  was  estopped  from  disputing 
the  patentee's  right,  after  having  once  dealt  with  him 
as  the  proprietor  of  that  right.  And  it  appears  from 
the  authority  of  that  case,  and  from  other  cases,  that  from 
the  time  of  the  last  payment,  if  the  manufacturer  can  suc- 
cessfully resist  the  patent  right  of  the  party  claiming  the 
rent,  he  may  do  so  in  an  action  for  the  rent  for  the  use  of 
the  patent  for  that  year.  The  mere  taking  the  license 
does  not  estop  the  licensee  denying  the  validity  of  a 
patent."  {Mitchell  v.  Barclay^  MS.  ShipmaUy  J.,  cited  in 
Law* 8  Dig.  Pat  Cas.  p.  464.) 

"  The  recitals  in  a  deed  can  estop  no  one  but  parties  or 
privies  who  are  claiming  under  or  against  it,  and  in  a  con- 
troversy founded  upon  its  covenants.  The  purchase  of  a 
license  forms  no  bond  of  allegiance  to  the  patentee,  or  an 
estoppel  to  the  licensee  from  averring  or  proving  anv  de- 
fense in  an  action  for  the  infringement  of  a  patent,  which 
any  other  person  might  use."  (Judge  Orier  in  Burr  v. 
Duryee^  2  Fish.  Pat.  Cos.  275.)  Four  of  the  five  pending 
suits  are  founded  on  promissory  notes,  alleged  to  have 
been  indorsed  to  the  plaintiffs  in  the  suits ;  in  one,  the 
Wayne  County  National  Bank  of  Ohio  is  the  plaintiff;  in 
one,  James  A.  Saxton  is  plaintiff;  and  in  the  others, 
James  A«  Saxton  and  John  DeWalt  are  plaintiffs.  It  is 
clear  that  the  transfer  of  the  notes  does  not  carry  an 
assignment  of  the  license,  and  therefore  there  is  no  privily 
between  the  holders  of  the  notes  and  the  licensees,  by 
which  the  former  can  avail  themselves  of  any  advantage, 
by  reason  of  any  admissions  contained  in  the  license.  And 
it  is  not  pretended  that  there  has  been  any  actual  assign- 
ment of  the  licence.  '^Estoppels  are  said  to  be  odiou$^  and 
are  not  favored.  Strangers  cannot  avail  themselves  of  an 
estoppel  by  mere  writing  or  matter  en  pais.**  (Jackson  ex 
dem.  Jones  v.  Brinckerhoffy  3  John.  Cos.  101.)  "  One  who 
is  not  bound  by,  cannot  take  advantage  of,  dn  estoppel.*' 
{Lansing  v.  Montgomery ^  2  John.  382.)     '*  Estoppels  do  not, 
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as  a  matter  of  course,  extend  to  all  who  are  in  any  manner, 
in  privity  with  the  principal  party."  {Campbell  v.  HaU, ' 
16  N.  r.  Rep.  575.)  Even  if  the  plaintiffs  were  the 
licensors,  they  could  not  take  advantage  by  way  of  estop- 
pel, of  any  admissions  in  the  license  of  the  validity  of  the 
patents,  (the  question  of  fraud  being  left  out  of  view,)  for 
the  reason  that  they  have  not  been  prejudiced  thereby,  or 
influenced  into  any  line  of  conduct  which  they  would  not 
otherwise  have  pursued.  An  estoppel  is  an  admission  by 
the  defendant,  intended  to  influence  the  conduct  of  the 
man  with  whom  he  is  dealing,  and  actually  leading  him 
into  a  line  of  conduct  which  must  be  prejudicial  to  his  in- 
terests, unless  the  defendant  be  cut  off  from  the  power  of 
retraction.  This  constitutes  an  estoppel  en  pais.  (JDezeJl 
V.  Odell,  3  flzH,  215.  Thorn  v.  Bell,  Hill  ^  D.  Supp.  430.) 
Four  of  the  five  pending  suits  are  founded  on  promissory 
notes,  and  the  complaints  contain  the  usual  averments  in 
suits  of  such  nature.  The  answers  which  are  demurred 
to,  aver  that  the  license  to  use  certain  patents  formed  the 
consideration  of  the  notes,  and  that  such  patents  were  and 
are  invalid,  but  the  license  is  not  set  forth  in  the  pleadings ; 
it  is  clear,  therefore,  that  the  court  cannot  inquire  outside 
of  the  pleadings  as  to  the  contents  of  the  license,  in  order 
to  determine  whether  or  not  it  contains  recitals  or  admis- 
sions which  operate  as  an  estoppel.  The  other  suit,  the 
fifth,  is  a  suit  in  equity,  by  Saxton  and  DeWalt  v.  Dodge, 
Stephenson  &  Co.,  and  Ephraim  Ball,  the  latter  being  one 
of  the  licensors,  and  being  made  defendant  because,  as 
alleged  in  the  complaint,  of  his  refusal  to  unite  as  plaintiff. 
In  this  suit  alone  is  a  copy  of  the  license  annexed  to  the 
complaint,  and  in  this  suit  alone,  therefore,  can  the  court 
take  notice  of  its  contents.  All  the  grounds  herein  before 
stated,  when  considering  the  operation  and  effect  of  a 
license,  as  not  constituting  an  estoppel,  and  the  want  of 
privity  between  the  licensees  and  the  plaintiffs,  are  appli- 
cable to  this  last  referred  to  suit,  and  need  not  be  repeated. 
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An  additional  reason  exists  why  the  demurrers  are  not 
well  taken,  and  should  be  overruled,  which  is  applicable 
to  all  the  suits,  to  wit :  the  fraud  practiced  by  the  licens- 
ors upon  the  licensees,  in  procuring  said  license  and  in 
obtaining  the  notes  and  money  given  and  paid  under  it 
It  is  distinctly  averred,  in  all  of  the  suits,  that  the  licens- 
ors had  procured  their  patents  fraudulently;  that  they 
knew  they  were  invalid,  and  did  not  protect  or  cover  the 
machines  made  by  the  defendants ;  that  Saxton,  the  agent 
of  the  licensors,  who  executed  the  license,  had  withdrawn 
from  the  files  of  the  court,  and  suppressed,  evidence  in 
the  form  of  depositions,  and  models  showing  the  want  of 
novelty  and  consequent  invalidity  of  such  patents,  and  had 
procured  such  license,  and  the  money  and  notes  under  it, 
while  possessing  such  knowledge.  All  these  averments 
the  demurrers  admit  to  be  true.  That  fraud  avoids  every 
contract  into  which  it  enters,  is  a  principle  lying  at  the 
very  foundation  of  the  law,  "There  is  positive  fraud 
when  a  party  intentionally,  or  by  design,  misrepresents  a 
material  fact,  or  produces  a  false  impression,  in  order  to 
mislead  another,  or  to  entrap  or  cheat  him,  or  to  obtain 
undue  advantage."  (Story's  Eq.  §  192.  WiUink  v.  Fander^ 
veer  J  1  Barb.  699.)  ''Fraud,  in  the  sense  of  a  court  of 
equity,  properly  includes  all  acts,  omissions  and  conceal- 
ments which  involve  a  breach  of  legal  or  equitable  duty, 
trust  or  confidence  justly  reposed,  and  are  injurious  to 
another,  or  by  which  an  undue  or  unconscientious  advan- 
tage is  taken  of  another."  (1  Story's  Hq.  §  187.  Oak  v. 
Oaky  19  Barb.  249.     Whitney  v.  Allaire,  1  N.  T.  Bep.  305.) 

PoTMToy  ^  Traey,  for  the  respondents. 

I.  The  first  four  suits  are  on  promissory  notes,  made  by 
the  defendants,  payable  to  the  order  of  Ball,  Baff  &  Sax- 
ton,  and  by  them  indorsed,  before  maturity,  to  the  re- 
spective plaintiffs.  1.  The  first  answers  demurred  to  allege 
that  the  notes  sued  upon  in  these  actions  were  given  for 
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^^  license  fees/'  under  a  license  granted  to  the  defendants 
by  Ball,  Raff  &  Saxton,  by  J.  A.  Saxton  for  himself  and  as 
attorney  for  Ephraim  Ball  and  Daniel  Raff,  conferring 
npon  the  defendants  ^^  the  exclusive  right  and  privilege 
of  making,  using  and  vending  to  others  to  be  used,  the 
improvements  in  mowing  and  reaping  machines*^  speci- 
fied in  certain  letters  patent,  '^  the  defendants  did  accept 
and  receive  said  license,  and  did  engage  in  the  manufac- 
ture and  sale  of  reaping  and  mowing  machines,  and  the 
defendants  did,  from  time  to  time,  account  to  the  said 
Ball,  Raff  &;  Saxton,  for  the  machines  so  made  by  them, 
and  did  pay  them  large  sums  of  money.  That  said  notes 
are  without  consideration,  inasmuch  as  the  said  patents, 
as  combined  in  the  said  machines,  *  *  were  not  valid 
at  the  time  of  the  execution  of  said  license,  for  the  reason 
that  the  said  improvements,  substantially,  were  known 
and  used  long  prior  to  the  date  of  said  several  patents, 
and  prior  to  the  alleged  discovery  or  invention  thereof  by 
the  patentees  named  in  said  several  patents,  by  many 
persons  in  difierent  parts  of  the  United  States."  That 
prior  to  the  granting  of  such  license,  ^^  the  said  Ball,  Raff 
&  Saxton  had  expressed  their  desire  that  the  defendants 
should  engage  in  the  manufacture  and  sale  of  mowing 
machines,  *  ^  ^  and  should  take  from  them  a  license 
for  the  use  therein  of  certain  patents  which  they  clidmed 
to  own,"  &c.  ^^  That  the  said  James  A.  Saxton,  acting  for 
said  Ball,  Raff  &  Saxton,  as  well  as  for  himself,  *  *  * 
represented  to  these  defendants  that  letters  patent  *  * 
*  were  issued  by  the  United  States,  covering  certain 
improvements,"  &c.,  embodied  in  such  machine.  "And 
that  said  letters  patent,  and  that  each  of  them,  were  valid 
and  subsisting  patents,  and  were  owned  by  said  Ball,  Raff 
&  Saxton,-  and  that  they  fully  protected  and  covered  the 
several  essential  parts  of  said  machine,"  &;c.  And  the 
defendants,  "  relying  upon  the  said  representations,  and 
believing  that  they  would  be  protected,   *    *    *    did  con- 
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sent  to  accept  a  license  from  said  Ball,  Raff  &;  Saxton,"  &c. 
And  that  "the  defendants  did  not  know  at  the  time  of 
taking  said  license,  and  had  no  means  of  knowing,  the  fact 
of  the  invalidity  of  the  said  patents  for  want  of  novelty, 
as  aforesaid."  1st.  It  was  well  said  by  the  court  at  special 
term^  that  "  in  considering  the  sufiieiency  of  the  counts 
setting  up  the  several  defenses  above  stated,  it  is  material 
to  inquire  whether  the  defendants  may  avail  themselves, 
in  these  actions,  of  any  defense  which  existed  against  the 
notes  in  the  hands  of  the  original  payees,  or  whether  the 
plaintifib  are  to  be  regarded  as  bona  fide  transferees  of 
commercial  paper,  for  value."  And  that  ^*  this  question  is 
to  be  determined  by  a  reference  to  the  facts  alleged  in  the 
counts  demurred  to,  and  in  the  complaints  to  which  such 
counts  are  interposed ;  neither  count  can  be  decided  by  a 
resort  to  another  count  in  the  same  answer.  Each  must 
contain  a  complete  defense  in  itself/'  (Spencer  v.  Bahcoch^ 
22  Barb.  335.  Swift  v.  Kingslet/^  24  id.  541.  Brown  v. 
Ryckmanj  12  Eow.  314.  Cohh  v.  Frazee,  4  id.  413.)  Each 
of  the  complaints,  in  the  actions  on  the  notes,  avers  that 
the  notes  were  made  by  the  defendants  to  the  order 
6f  Ball,  Baff  &;  Saxton,  and  by  them  indorsed  to  the 
several  plaintiffs  before  maturity.  This  averment  is  not 
denied  or  controverted  by  either  of  the  counts  demur- 
red to,  nor  do  either  of  them  allege  that  the  plaintiffs 
were  not  purchasers  for  value,  or  that  they  took  with 
notice  of  the  defenses  interposed.  Nor  is  there  any 
averment  tending  in  any  degree  to  controvert  the  good 
faith  of  the  plaintiffs'  title,  and  there  is  no  ground  for 
such  j^resumption.  The  plaintiffs  then  having  taken  the 
notes  before  maturity,  and  being  purchasers  for  value,  and 
without  notice  of  the  defenses  interposed,  are  bona  fide 
transferees  and  holders  of  the  same,  and  the  defendants 
cannot  avail  themselves,  in  this  action,  of  any  defense 
which  existed  against  the  notes  in  the  hands  of  the  orig- 
inal payees.    {  Vallett  v.  Parker^  6  Wend.  615.    Bochwell  v. 
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CharkSy  2  Hill,  499.  Miekles  v.  CWwn,  4  Barb.  304.  Davis 
V.  McOreadyy  17  -ST.  F.  JBep.  230.)  2.  The  second  answers 
demurred  to,  allege  "  that  there  was  fraud  practiced  upon 
the  defendants  by  the  said  Saxton,  in  the  making  of  said 
license,  and  in  the  subsequent  taking  of  said  money  from 
the  defendants,  and  in  procuring  of  said  not^s,"  and  states 
two  grounds  upon  which  the  allegation  of  fraud  is  found- 
ed. "  And  that  such  facts  were  well  known  to  said  Sax- 
ton before  and  at  the  time  of  the  execution  of  said  license." 
The  second  counts  demurred  to,  setting  up  the  defense 
of  fraud^  are  insufficient  for  the  same  reasons  as  stated  in 
the  point  under  the  first  counts  demurred  to  as  against  the 
present  holders  of  the  notes.  The  counts  setting  up  the 
defense  of  fraud  are  also  insufficient,  for  it  does  not  appear 
by  such  answers  that  any  representations  were  made  to 
the  defendants  by  their  licensors^  or  that  the  defendants 
were  misled  by  any  representations  of  the  plaintiffs  to 
their  prejudice  or  injury,  or  that  they  were  induced  to  en- 
ter into  the  agreement  by  any  representations,  or  that  they 
have  suffered  any  loss  or  damage  resulting  from  any  fraud 
on  the  part  of  the  plaintiffs,  or  that  the  plaintiffs  ever 
knew  of  any  of  the  facts  alleged  as  constituting  fraud.  It 
is  only  alleged  that  ^^  Ball,  Baff  &  Saxton,  and  Saxton  their 
agent,  well  knew/'  &c.,  the  facts  alleged.  This  is  not  suf- 
ficient. It  must  appear  ^^  that  the  plaintiffs  made  the  rep- 
resentations falsely  and  fraudulently^  and  with  intent  to 
deceive  the  defendants.''  (Addington  v.  Allen,  11  Wend. 
374,  [414.]  Welh  v.  JeweUj  11  How.  242.  Palmer^  as- 
signee, V.  SmedUy,  18  id.  321.)  "That  the  defendants  were 
misled  by  the  representations,  or  their  belief  in  the  truth 
of  the  representations  induced  them  to  enter  into  the  con- 
tract" (  Van  De  Sande  v.  Hall,  13  Haw,  458.)  "  And  that 
a  damage  resulted  from  such  fraud,  to  the  defendants,  and 
that  they  were  misled  to  their  prejudice."  (  Vernon  v.  Keys, 
12  ^(M^,  632, 638.  Story's Eq.  J ur.%2QZ.  Baeon  y.  Bronson, 
7  John.  Ch.  201.)    And  this  must  be  determined  by  the 
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facts  alleged  in  the  coant,  and  cannot  be  aided  by  a  resort 
to  another  connt  in  the  same  canse.  (Spencer  v.  Babeoeky 
22  Barb.  335.  Siffi/t  y.  Kingsletfj  24  id.  541.)  3.  The  third 
and  last  answers  demurred  to  in  the  actions  on  the  notes, 
allege  '*  that  the  said  Ball,  Raff  &  Saxton,  prior  to  the 
time  of  execnting  to  the  defendants  herein  the  license  as 
aforesaid,  and  contrary  to  the  averments  therein  contained, 
and  in  violation  of  the  exclusive  privileges  therein  pre- 
tended to  be  granted  to  the  defendants,  and  in  fraud  of 
the  defendants'  rights,"  ftc,  executed  to  other  parties  a 
similar  license  to  make,  use  and  sell  the  same  machines, 
and  combining  the  same  patented  improvements,  and 
within  the  same  territoiy,.  &c.;  ^^and  that  such  license 
was  in  full  force  and  effect  when  the  license  to  the  defend- 
ants was  executed,  and  still  continues  in  force,"  &c.,  and 
that  such  parties,  under  their  license,  have  made  and  sold 
machines  within  the  territory  made  exclusive  to  the  de* 
fendants  by  their  license.  And  that  ^^  since  the  date  of 
said  license  to  the  defendants  the  said  Ball,  Baff  k  Saxton 
have  granted  licenses  to  other  parties  ^  "*"  in  violation 
of  the  terms  of  the  defendants'  said  license."  The  defend- 
ants then  allege  that  the  said  notes  ^^  were  given  by  them 
under  an  entire  mistake  of  vital  and  material  facts  un- 
known to  them  at  the  time,  but  then  and  since  known  to, 
and  fraudulently  concealed  by,  said  Saxton,  and  that  said 
notes  are  consequently  without  consideration.  The  third 
counts  demurred  to,  setting  up  the  defense  of  the  issuing 
of  other  licenses,  in  violation  of  the  rights  of  the  defend- 
ants^ are  insufficient  for  the  reasons  stated  in  the  first 
point  to  the  first  count  The  third  counts  demurred  to  are 
also  insufficient  for  the  reasons  stated  in  the  last  point  to  the 
second  counts  demurred  to.  The  third  counts  demurred 
to  are  also  insufficient,  for  the  reason  that  only  a  violation 
or  breach  of  contract  by  Ball,  Raff  &  Saxton  is  shown. 

5.  The  fifth  of  said  suits  is  brought  by  Saxton  &  De- 
Walt,  to  recover'royalties  or  patent  fees  under  the  license 
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referred  to  in  the  actions  on  the  notes.  Saxton  claims  as 
one  of  the  original  licensors^  and  DeWalt  as  the  assignee 
of  the  interest  of  Raff,  and  part  of  the  interest  of  Ball. 
Ball  retaining  an  interest^  and  not  consenting  to  unite  in 
bringing  the  suit,  ia  made  a  defendant  for  that  reason. 
The  answer  of  Dodge,  Stevenson  &;  Polhemus  contains 
thirteen  separate  counts.  The  decision  sustaining  the  de- 
murrers to  the  eighth,  ninth,  tenth,  eleventh  and  twelfth 
counts  is  appealed  from.  *  Each  of  these  counts  is  set  up 
as  a  counter-claim.  The  eighth  count,  styling  itself  a 
a  counter-claim,  sets  up  in  substance,  that  the  agreement 
of  the  defendants  to  pay  the  license  fees  was  void  for  want 
of  consideration,  the  patents  to  which  the  license  related 
being  void  for  want  of  novelty,  &c.  This  count  can  in  no 
view  of  the  case  be  a  counter-claim.  It  does  not  show  a 
demand  of  any  kind  against  the  plaintiffs,  and  the  name 
of  DeWalt  does  not  appear  at  alL  A  counter-claim  is 
where  the  demand  is  against  the  plaintiffs,  and  for  which 
judgment  might  be  recovered  against  them.  (Tyler  v. 
WiUis^  33  Barb.  327.)  And  it  is  a  demand  existing  in 
favor  of  the  defendants  and  against  all  the  plaintiffs  iii  tbe 
action,  and  between  whom  a  several  judgment  might  be  had 
in  the  action.  (Codey  §§  149,  150.  Davidson  v.  Bemingtony 
12  How,  310.  Van  Be  Sande  v.  Hally  13  id.  458.  Bunean 
v.  Stanton,  30  Barb.  536.)  None  of  the  facts  necessary  to 
constitute  a  counter-claim  is  alleged.  The  ninth,  tenth, 
eleventh  and  twelfth  counts  contain  certain  demands 
alleged  to  have  arisen  out  of  transactions  of  Dodge,  Ste- 
venson k  Co.,  defendants,  with  Ball,  Raff  &;  Saxton.  Even 
if  these  demands  have  any  validity,  they  exist  only  against 
Ball,  Raff  &  Saxton,  and  are  not  available  as  counter-claims 
in  an  action  brought  by  Saxton  &;  DeWalt,  and  they  have 
no  connection  with  the  license  in  suit.  (Ives  v.  Miller,  19 
Barb.  196,  and  authorities  cited  under  last  point) 

II.  The  defendants  are  estopped  from  setting  up  the  de- 
fense of  invalidity  of  the  patents  in  the  suit  on  the  notes. 
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or  on  the  license.  A  copy  of  the  license  is  annexed  to  the 
complaint,  dated  22d  of  October,  1862.  By  its  terms  the 
licensors  grant  to  Dodge,  Stevenson  &  Co.  the  exclusive 
right  and  privilege  of  making,  using  and  vending  to  others 
to  be  used,  certain  improvements  in  mowing  and  reaping 
machines,  specified  in  several  letters  patent,  therein  par- 
ticularly described^  and  any  other  patents  that  the  licens- 
ors then  owned  or  controlled,  or  might  thereafter  obtain, 
as  combined  in  the  machine  known  as  Ball's  Ohio  Mower 
and  Keaper,  and  the  Ohio  Mower,  Jr.,  until  the  expiration 
of  said  patents,  unless  the  license  should  be  sooner  an- 
nulled, in  the  manner  thereafter  provided  for,  in  certain 
territory  therein  described,  on  the  following  terms  and 
conditions:  1st  For  said  privilege.  Dodge,  Stevenson  k 
Co.  agree  to  pay  to  the  licensors,  or  their  order,  fifteen 
dollars  for  every  machine  sold  by  them,  with  provision  for 
a  discount  from  that  sum  in  certain  cases,  but  to  pay  at 
least  five  thousand  dollars  on  1st  of  January  in  each  year, 
whether  they  sell  any  machines  or  not  To  keep  said  terri- 
tory reasonably  supplied  with  machines  for  sale,  and  to 
m^ke  and  sell  no  other  reaper  or  mower.  2d.  Dodge,  Stev- 
enson k  Co.  thereby  acknowledge  the  validity  of  said  pat- 
ents, and  agree  not  to  dispute  or  set  up  any  defense  against 
their  validity  in  any  action  or  suit  upon,  or  controversy  aris- 
ing out  of  said  license,  or  upon  any  notes  or  obligations  given 
on  settlement  of  patent  or  license  fees  accruing  under  it. 
3d.  Dodge,  Stevenson  &  Co.  agree  to  render  to  said  licens- 
ors, by  1st  of  January,  annually,  an  account  of  the  num- 
ber of  machines  made  by  them  during  the  previous  year. 
4th.  All  machines  made  by  Dodge,  Stevenson  &  Co.  to  be 
numbered  consecutively,  and  to  be  made  of  the  best  ma- 
terials. 5th.  On  default  in  either  of  said  conditions  by 
Dodge,  Stevenson  &  Co.,  or  failure  to  give  the  licensors 
notice  by  the  Ist  of  September,  annually,  of  their  inten- 
tion to  continue  said  license  for  the  succeeding  year,  the 
licensors  may  revoke  the  same,  but  the  licensees  shall  pay 
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the  said  license  fee,  or  agreed  damages^  on  all  machines 
made  before  said  notice  is  given.  It  is  further  agreed,  that 
for  all  machines  the  licensees  may  sell,  and  fail  to  get  pay  for 
within  eighteen  months  after  maturity,  in  consequence  of 
insolvency  of  purchaser,  the  licensor  will  remit  such  portion 
of  the  license  fee  as  the  licensees  lose  of  the  price.  And 
this  is  the  same  license  set  up  in  the  answers  in  the  actions 
on  the  notes,  and  is  there  set  out  substantially  as  above, 
with  the  exception  of  the  second  clause,  acknowledging  the 
validity  of  the  patents  and  agreeing  not  to  defend,  &c.  The 
complaint  in  the  equity  smt  alleges,  and  the  answer  admits 
that  after  receiving  the  license,  Dodge,  Stevenson  &  Co.  man- 
ufactured and  sold  machines  under  said  license,  and  paid 
to  the  licensors  large  sums  as  license  fees  therefor.  It  ap- 
pears, then,  that  these  suits  are  brought  for  the  sole  object 
of  recovering  the  stipulated  license  fees  for  such  machines 
as  the  defendants  have  actually  sold  and  reaped  the  profits 
of  by  virtue  of  the  license.  They  cannot,  therefore,  set 
up  in  either  suit  the  alleged  invalidity  of  the  patents  as  a 
defense,  nor  can  they  aver  a  want  of  consideration.  1st.  It 
is  a  well  established  principle  of  law  that  the  tenant  is 
estopped  from  denying  his  landlord's  title,  and  the  lessee 
from  denying  the  title  of  the  lessor.  {Taylor' %  L.  ^,  £.,  7, 
§  339.  Jackson  v.  French,  3  Wend.  339.  2  Phil.  Ev.  279, 
2d.  ed.  Jackson  v.  Smith,  7  Cowenj  717.  Ingraham  v. 
Baldwin,  9  N.  T.  Rep.  45.  (7.  ^  HilVs  Notes,  201.  Jack- 
son  V.  Whedon,  1  E.  D.  Smith,  141.  Blight  v.  Rochester,  7 
Wheat.  535.  Orosbr/  v.  Dickson,  10  Hoiise  of  Lords,  293. 
Smith  V.  Scott,  5  Juris.  N.  S.  156.)  This  principle  of  estop- 
pel between  landlord  and  tenant,  and  lessor  and  lessee,  as 
intended  to  be  presented  and  applied  to  these  cases,  is 
laid  down  in  the  case  of  Glynn  v.  Oeorge,  (20  If.  H.  Rep. 
114,)  wherein  it  is  said,  ^^  one  who  is  in  possession  of  land 
under  a  license  cannot  dispute  the  title  of  the  grantee,  or 
the  party  from  whom  such  license  is  derived,"  &c.  2d.  The 
relations  between  lessor  and  lessee  of  a  patent  right  are 
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analogous  to  the  relations  ^f  landlord  and  tenant,  and  the 
principle  of  estoppel  between  landlord  and  tenant  has  been 
recognized  as  the  rule  between  lessor  and  lessee  of  a  patent 
right  by  the  courts  since  earliest  history  of  legal  jurispru,- 
dence,  as  connected  with  patent  rights,  and  the  defendants 
are  estopped  from  denying  the  validity  of  the  patents  in 
these  suits.  (Taylor's  survivors  ^e.  v.  ffarCj  4  Bos.  ^  Pull 
260.  Laws  v.  Purser,  38  Eng.  L.  ^  JEq.  48.  Hills  v.  Lam- 
ing,  24  id.  45.  HaU  v.  Condon y  1  Cond.  Rep.y  JJ,  S,,  20. 
Glenn  t.  George,  20  N.  H.  Rep.  114.  Stevens  v.  Heady  9 
Verm.  Rep.  174.  Wilder  v.  AdamSy  2  Wood  &  Min.  329. 
Davis  ^  Co.  V.  Gray,  17  Ohio  Rep.  330,  N.  8.  Cutler  v. 
Bower,M  Ad.  ^  Ell.  253.  Bowman  v.  Taylor,  2  id.  278. 
S.  C,  4  Nevill  &  Man,  264  Bartlett  v.  EoUyrooh,  1  Gray, 
114.  Kemodle  v.  Hunt,  4  Blackf.  57.  Kinsman  v.  Park- 
hurst,  18  How.  U.  S.  Rep.  292,  affirming  1  Blackf.  488.) 
3d.  The  defendants  have  acknowledged  the  validity  of  the 
patents  under  their  hands  as  licensees  under  the  contract, 
and  having  agreed  not  to  dispute  or  set  up  any  defense 
against  their  validity  in  any  action  or  suit  upon,  or  con- 
troversy arising  out  of  the  license,  or  agreement,  or  upon 
any  notes  or  obligations  given  on  settlerpient  of  patent  or 
license  fees  accruing  under  it,  are  estopped  from  setting 
up  as  a  defense  the  invalidity  or  want  of  utility  or  novelty 
in  the  patents.  (S.  C,  2  West.  Law  J.  396.  Brooks  v.  Stol- 
ley,  3  McLane,  526.  BurriU  v.  Bench,  4  id.  325.  Wilder 
V.  Adams,  2  Wood  &  Min.  329.)  4th.  The  defendants  have 
had  the  license  to  make  and  sell  that  which  they  agreed 
for,  and  have  enjoyed  the  privileges  granted  thereunder 
since  the  date  of  the  license.  They  have  received  profits 
from  it,  and  they  are  only  asked  to  pay  over  the  propor- 
tion of  those  proceeds  which  they  agreed  to.  They  have 
lost  nothing  in  all  this,  if  the  patents  were  invalid.  They 
have  never  revoked  the  license.  They  have  had  the  same 
benefit  they  would  have  had  if  the  patents  were  valid. 
They  have  lost  no  benefit     The  patents  have  never  been 
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declared  iDvalid.  The  defendants  have  never  given  notice 
of  the  invalidity  of  the  patents ;  and  they  are  estopped 
from  denying  their  validity  here.  An  agreement  with  a 
patentee  to  manufacture  his  patented  machine  upon  cer- 
tain terms  and  conditions,  or  for  a  stipulated  royalty,  and 
making  and  selling  such  machines  under  the  patentee's 
title,  and  receiving  the  profits  therefrom,  estops  such  party 
in  an  action  for  an  accounting,  or  for  a  recovery  of  the  pat- 
ent fees,  from  alleging  the  invalidity  of  the  patents.  {Kvm- 
man  v.  Parkhursty  18  How.  U.  S.  JB.  293.  Sprigg  v.  Bank 
of  Mount  Pleasanty  10  Peters^  257.  Bradley  v.  BichardsoUy 
2  Blaekf.  343.  S.  (7.,  8  N.  Y.  Leg.  Obs.  146,  and  eaten  cited 
under  2d  9ub.  of  Estoppel)  5th.  If  the  patents  were  in- 
valid, it  would  not  render  the  sales  of  the  machines  illegal, 
so  as  to  release  the  lessees  from  their  obligations  to  their 
lessor.  (Kineman  v.  Parkhurety  18  How.  27.  S.  Rep.  293. 
Sharp  V.  Taylor^  2  Phil  Ch.  B.  801.  Tenant  v.  ElUoUj  1  B. 
&  P.  3.) 

UL  All  the  defenses  demurred  to  in  these  suits  are  set 
up  for  the  purpose  of  impeaching  the  consideration  of  the 
plaintiff's  claims  by  e.atablishing  the  invalidity,  for  want 
of  novelty,  of  the  letters  patent  therein  set  forth.  The 
jurisdiction  to  do  this  is  by  the  constitution  {Gonet.  U.  S. 
o^Tt,  3,  §§  1,  2)  vested  exclusively  in  the  federal  courts,  and 
the  former  Supreme  Court  or  Court  of  Chancery  of  the 
State  of  New  York  had  no  jurisdiction,  and  the  present 
Supreme  Court  of  this  State  has  no  jurisdiction,  to  enter- 
tain such  defense.  1.  The  jurisdiction  to  entertain  the 
question  of  the  validity  or  invalidity  of,  or  want  of  novelty 
in  letters  patent,  does  not  exist  in  the  Supreme  Court  of 
the  State  of  New  York  independently  of  the  constitution 
and  laws  of  the  United  States.  And  no  power  of  jurisdic- 
tion can  be  conferreii  upon  the  State  courts  by  congress, 
under  the  constitution.  {Oonst.  U.  S.  art.  3,  §§  1,  2.  Dud- 
ley V.  MayheWy  3  Comet.  9.  U.  8.  v.  Lathrop,  17  John.  4. 
Martin  v.  Hunter's  Lessee,  1    Wheat.  334-7.     3  Story  an 


110  CASES  IN  THE  SUPREME  COURT. 

Sazton  V,  Dodge. 

Canst.  §§  1748,  49.  Manhardt  v.  Soderstroney  1  Binney^  138. 
1  Ken£s  Com.  372,  \st  ed.  3  McLean^  180.  OuHU  an  Pat. 
516,  §§  405,  406.  Phil  an  Pat  378,  dkc.  Sickles  v.  The 
Ohmeester  Manufacturing  Co.j  1  Fish.  Pat  Cas.  222.)  2.  And 
if  congress  has  the  power  to  confer  upon  State  courts  juris- 
diction to  entertain  these  defenses,  yet  it  has  not  done  so ; 
but,  on  the  contrary,  has  vested  the  jurisdiction  exclusively 
in  the  federal  courts  by  necessary  implication.  {Patent 
Laws  1836,  §  17.  Dudley  v.  ^ayheWj  3  Camst.  14.  Elmer 
V.  Pennely  40  Maine  B.  434.  Parsans  v.  Barnard,  7  John. 
144.  5  Pet  Laws  U.  8. 124.  Almy  v.  Harris,  5  Jahn.  '175. 
5  Cawen,  165.  Almy  v.  Hawkins,  6  Blackf.  125.  Zr(m^  v. 
ASfeott,  1  td.  405.  Patent  Laws  1837,  §  2.  9  Jahn.  507. 
Livingston  v.  Vanlngen,  9  td.  507.  4  jBurr,  2319,  2323. 
5  ifa««.  5.  514.  5  Watts  ^  Serg.  163.  2f  P«nn.  i2.  462. 
1  Paine,  45.  5  if(?iean,  38,  336.  2  fToo^i  ^  Min.  27. 
4  ilfcican,  402.  17  How.  U.  S.  455.  4  Z>M«r,  382.)  3.  The 
right  to  entertain  the  question  of  validity  or  invalidity 
of  patent  rights  being  created  by  the  constitution  of  the 
United  States,  and  by  congressional  legislation,  and  this 
court  having  received  no  jurisdiction  of  that  question  from 
that  source,  cannot  entertain  this  defense,  for  it  has  no 
power  to  do  so  at  common  law,  and  has  received  no  power 
under  the  constitution  or  statutes  of  this  State ;  and  even 
fraud  cannot  give  this  court  jurisdiction.  {Litmgston  v. 
Vanlngen,  9  John.  507.  Parsans  v.  Barnard,  7  id.  144.  Bud- 
ley  V.  Mayhew,  3  Camst  14,  and  other  cases  before  cited.) 

By  the  Court,  Johnson,  J.  I  am  clearly  of  the  opinion 
that  the  learned  judge  at  special  term  was  in  error  in  sus- 
taining the  demurrer  to  the  second  defense  set  up  in  the 
answer.  The  note  on  which  the  action  is  brought  is  pay- 
able to  the  order  of  "  Ball,  Baff  &  Saxton.'* 

The  complaint  alleges  that  the  payees  duly  ^^  indorsed, 
assigned  and  transferred"  the  same  to  the  plaintiff.  This 
is  not  denied  by  the  second  answer,  and  must  be  taken  to 


MONROE— MARCH,  1870.  HI 


Saxton  f .  Dodge. 


be  admitted^  so  far  as  is  necessary  to  constitute  the  plain- 
tiff the  sole  and  exclasive  owner  and  holder  of  the  note 
for  value.  The  answer  in  question,  in  substance  and  effect, 
though  not  in  direct  terms,  alleges  that  the  plaintiff  is  one 
of  the  payees  of  the  note.  The  learned  judge  at  special 
term  admits  that  this  is  fairly  to  be  implied  from  the  aver- 
ments in  the  answer.  The  demurrer  to  the  answer  must 
be  taken  \o  admit  this  fact  as  true.  Thus  we  have  the 
fact  incontrovertibly  established,  for  all  the  purposes  of 
this  issue  of  law,  that  the  plaintiff  is  the  same  person  who 
is  one  of  the  joint  payees  of  the  note,  and  that  the  transfer  to 
him  was  by  himself  with  the  other  payees.  In  other  words, 
that  he,  by  such  transfer,  acquired  the  interest  only  of  his 
associate  payees  in  the  note.  The  answer  then  sets  up  a 
total  want  of  consideration  for  the  note  in  question,  in 
matter  and  manner  conceded  to  be  sufficient  to  defeat  the 
note,  had  the  action  been  brought  in  the  name  of  the 
payees.  But  the  answer  was  held  to  be  defective  in  this, 
that  it  did  not  allege  that  the  plaintiff,  at  the  time  he 
became  the  sole  and  exclusive  owner  and  holder,  knew 
the  facts  which  rendered  the  consideration  of  the  note 
worthless.  It  was  held  that  the  plaintiff,  although  one  of 
the  payees,  was  entitled  to  protection  as  any  other  pur- 
chaser for  value.  Is  this  so  ?  I  think  not  It  is  not  dis- 
puted that  had  the  action  been  in  the  name  of  all  the 
payees,  the  allegation  of  notice  or  knowledge,  of  the  entire 
worthlessness  of  the  consideration,  would  not  hav€f  been 
necessary.  I  think  it  is  equally  unnecessary  where  all  the 
other  joint  payees  transfer  their  interest  to  one  of  their 
number  and  the  action  is  brought  by  him.  I  can  conceive 
no  good  reason  why  he  does  not  stand  upon  the  same 
footing  in  this  respect  that  he  did  before.  I  do  not  think 
it  is  in  the  power  of  several  joint  payees  of  a  note  to  escape 
a  just  defense  to  it  by  such  a  contrivance.  If  a  payee  of 
a  note  indorses  it  over  to  himself,  as  the  plaintiff  has  here, 
he  does  not  in  any  respect  change  his  position.     Obviously, 
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it  may  be  defended^  as  against  him,  upon  the  same  princi- 
ple after  the  indorsement  as  before.  I  do  not  find  this  pre- 
cise point  anywhere  adjudged,  but,  upon  general  principles, 
I  think  it  must  be  so.  He  does  not  stand  upon  the  footing 
of  a  bona  fide  indorsee  and  holder  in  the  usual  course  of 
business.  He  could  have  no  remedy  by  action  against  his 
indorsers,  because  he  is  one  of  them,  and  no  man  can  be 
both  plaintiff  and  defendant  in  the  same  action.  This  is 
well  settled  by  numerous  authorities.  (1  Pars,  on  Notes 
and  Billsy  137.  CfhtUt/  on  BUU,  70,  71,  72.  Smith,  v.  Lu%her, 
5  Cowen,  688.  Pitcher  v.  Barrows^  17  Pick,  361.  Main- 
waring  r.  Netvman,  2  B.  ^  P.  120.  Neale  v.  Terton^  4  Bing. 
194.  Teague  v.  Hubbard,  8  B.  ^  O.  345.)  If  the  note 
passed  to  him  by  indorsement,  as  the  pleadings  here  ad- 
mit, the  plaintiff  was  necessarily  one  of  the  indorsers  to 
himself.  This  question,  it  is  true,  affects  only*  the  remedy 
between  indorsee  and  indorser,  and  would  not  affect  a 
third  person  deriving  title  bona  fide  from  such  an  indorsee. 
But  it  serves,  in  some  degree,  to  show,  I  think,  that  such 
a  transfer  as  we  have  here,  is  out  of  the  usual  course  of 
business.  But  the  -real  point  is,  that  the  action  is  brought 
by  one  of  the  payees,  and  as  to  a  payee,  no  notice,  of  the 
want  or  failure  of  the  consideration,  is  necessary  to  con- 
stitute it  a  defense.  It  is  very  clear,  I  think,  that  the 
plaintiff  is  not  to  be  regarded  a  bona  fide  holder,  the  same 
as  though  he  had  not  been  one  of  the  original  payees. 

The  defendants  are  not  estopped  from  setting  up  this 
defense  against  these  notes.  It  appears  from  the  answer, 
that  the  note  in  question  was  given  for  the  amount  claimed 
to  be  due,  under  and  by  virtue  of  a  certain  contract 
between  the  defendants  and  the  payees  of  the  jiote.  The 
said  payees  claimed  to  have  a  patent,  which  gave  them 
the  exclusive  right  to  make  and  vend  reapers  and  mowers, 
with  certain  specified  improvements,  and  gave  a  license  to 
the  defendants  to  make  and  vend  such  reapers  and  mowers, 
and  also  to  sell  territory  for  a  certain  specified  considera- 
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tion^  called  lieense  fees,  which  the  defendants  agreed  to 
pay.  The  note  was  given  for  these  fees.  The  defense  is, 
that  this  patent  was  void,  and  conferred  no  exciasive  right 
whatever  upon  the  payees  of  the  note.  So  far  as  the 
question  of  estoppel  is  concerned,  the  case  stands  upon 
the  same  footing  that  it  would  had  the  action  been  to  re- 
cover the  fees.  If  the  payees  of  the  note  had  no  such 
exclusive  right,  the  defendants  acquired  nothing  by  the 
license.  They  merely  obtained  a  license  to  do  what  they 
had  the  same  right  to  do  without  any  license.  The  license 
conferred  no  right,  for  the  licensors  had  none  to  confer. 
I  do  not  see,  therefore,  why  the  defendants  may  not  set 
up  this  want  of  consideration  in  this  case  as  well  as  in  any 
other  arising  upon  contract.  It  is  not  like  the  case  of  a 
landlord  and  tenant,  where  the  latter  gets  possession  of 
premises,  and  has  the  benefit  of  the  use  and  occupation, 
and  the  rents  and  profits.  Here  the  defendants  received 
nothing  visible  or  tangible.  They  obtained  only  a  pre- 
tended exclusive  privilege,  which  the  licensors  did  not  own 
or  possess,  and  could  bestow  upon  no  one.  Under  such 
circumstances,  I  can  see  no  justice  in  precluding  the  de- 
iendants  from  asserting  the  truth.  The  true  rule,  I  think, 
is,  that  where  a  party  gets  nothing  by  the  contract  sought 
to  be  enforced  against  him — neither  title  nor  possession 
of  property — he  is  not  estopped  from  setting  up  his  de- 
fense. The  case  of  Hayne  v.  MaUhy  (3  27.  dk  S.  438)  is  an 
illustration  of  this  principle.  There  A.,  claiming  to  have 
a  right  to  a  patent  machine,  covenanted  with  B.  that  he 
might  use  it  in  a  particular  manner,  in  consideration 
whereof^  B.  covenanted  that  he  would  not  use  it  in  any 
other.  In  an  action  brought  by  A.,  against  B.,  for  a 
breach  of  this  covenant,  it  was  held  that  B.  was  not 
estopped  from  showing  that  the  invention  was  not  new, 
and  that  the  patent  was  therefore  void. 

So  in  the  case  of  BU89  v.  Negti^,  (8  Mtu^  B.  46.)    In 
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that  case,  in  addition  to  the  assignment  of  the  patent  for 
which  the  note  was  given,  the  plaintiff  furnished  the  de- 
fendant with  certain  samples,  and  some  paint  to  be  used 
in  the  art.  He  also  sent  a  man  and  boy  to  labor  in  the 
art  two  days,  in  the  presence  of  the  defendant,  by  way  of 
instruction,  which  was  part  of  the  agreement.  And  yet 
the  court  held  that  the  defendant  was  not  precluded  from 
showing  that  the  patent  was  void.  The  court  say :  "  The 
assignor  lost  nothing,  nor  did  the  assignee  acquire  any- 
thing." As  to  what  was  furnished,  the  court  say  that  as 
it  pertained  to  the  pretended  right,  and  the  art,  it  was 
neither  useful  nor  valuable  to  the  defendant,  and  did  not 
affect  the  principle.  In  Dickinson  v.  ffally  (14  Pick,  217,) 
the  action  was  upon  a  note  given  in  consideration  of  the 
assignment  by  the  plaintiff  to  the  defendant,  of  a  limited 
right  to  the  use  of  a  patented  machine  for  breaking  and 
dressing  hemp.  The  plaintiff  covenanted  with  the  defend- 
ant that  he  had  a  good  right,  and  lawful  authority  to  sell 
and  convey  the  right,  and  undertook  to  warrant  and  de- 
fend the  same  to  the  defendant.  The  plaintiff  believed 
he  had  a  valid  and  useful  right  The  defense  was  that 
the  patent  was  void ;  that  it  was  neither  a  new  nor  a  useful 
invention.  The  jury  found  for  the  defendant  On  motion 
for  a  new  trial,  the  court  held  that  the  defense  was  main- 
tainable, and  that  the  defendant,  having  received  no  value, 
his  promise  was  nvdum  pactum.  Indeed,  it  would  be  quite 
absurd  to  hold  that  an  estoppel  could  be  predicated  upon 
a  nudum  pactum. 

It  does  not  appear  in  this  case,  either  by  the  complaint 
or  the  answer  in  question,  that  it  was  part  of  the  agree- 
ment that  the  defendants  should  not  dispute  the  plaintiff 's 
right  and  title,  and  would  not  set  up  any  defense  againet 
the  validity  of  the  patent  in  any  action  against  them,  to 
enforce  their  promises  made  in  consideration  of  the  license. 
It  does  appear  m  another  action  between  some  of  these 
parties  that  such  was  part  of  the  defendant's  agreement 
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But  we  cannot  go  outside  of  the  pleadings  in  this  action, 
to  determine  the  issue  of  law  raised.  It  may  be  remarked, 
however,  that  if  the  whole  arrangement  was  nudum  pactum^ 
this  stipulation  by  the  defendants  would  be  as  void  as  any 
other  part,  and  could  not  estop. 

There  is  no  force  in  the  plaintiff's  objection  that  this 
court  has  no  jurisdiction  to  try  the  question  of  want  of 
consideration,  because  it  would  necessarily  involve  an  in- 
quiry into  the  validity  of  the  patent  If  the  issue  was 
patent  or  no  patent,  or  right  or  no  right  under  it,  so  that 
the  judgment  would  determine  that  question,  one  way  or 
the  other,  the  objection  would  be  well  taken.  (Dudley  v. 
Mayhew^  3  N,  T.  Rep.  9.)  But  that  is  not  the  issue  here. 
The  action  is  upon  the  note,  and  the  defense  is  a  total 
want  of  consideration.  The  issue  therefore  is,  considera- 
tion or  no  consideration,  of  a  promissory  note.  The  in- 
quirj'  into  the  validity  of  the  patent,  or  of  the  license, 
comes  in  collaterally  only,  by  way  of  evidence.  In  such 
cases  the  court  may  inquire  into  the  validity  of  a  patent 
as  well  as  anything  else,  for  the  purpose  of  determining 
the  question  of  consideration.  Cases  involving  just 'such 
defenses  as  this,  are  very  common  in  our  State  courts. 
In  addition  to  the  cases  cited  on  the  other  point,  I  refer  to 
the  cases  in  our  own  court,  of  Orou  v.  Huntly,  (13  Wend. 
385;)  Head  v.  Stevens,  (19  id.  411 ;)  and  Snow  v.  Judson, 
(38  Barb.  210.) 

The  true  test,  I  apprehend,  in  all  such  cases  is,  whether 
the  judgment  upon  the  issue,  allowing  the  court  to  have 
jurisdiction,  would  affect  or  determine  the  right  claimed 
under  the  patent  All  which  the  judgment  in  this  action 
could  determine  would  be,  whether  the  note  was  a  valid 
promise.  Indeed,  it  is  plain  enough  that  no  United  States 
court  would  have  jurisdiction  to  try  this  action,  all  the 
parties  residing  in  this  State.  {Brooks  v.  StoUey,  3  McLean^ 
523.     Burr  v.  Gregory^  3  Paine,  426.) 

The  third  answer,  clearly,  does  not  state  facts  sufficient 
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to  constitute  the  defense  of  fraud.  It  alleges,  generally, 
that  the  plaintiff  made  false  representations,  knowing 
them  to  be  so ;  but  does  not  allege  that  the  defendants 
relied  upon  such  statements,  and  entered  into  the  bargain 
supposing  and  believing  them  to  be  true.  The  fourth 
answer  is  also  equally  defective,  and  neither,  taken  sepa- 
rately, constitutes  any  defense  to  the  note. 

The  demurrers  to  the  third  and  fourth  answers  are, 
therefore,  well  taken,  and  the  order  sustaining  the  de- 
murrers to  those  answers  should  be  afiirmed. 

The  order,  so  far  as  it  sustains  the  demurrer  to  the 
second  answer,  should  be  reversed,  and  an  order  entered 
overruling  the  demurrer  to  that  answer  and  ordering 
judgment  for  the  defendants  thereon,  with  leave,  however, 
to  the  plaintiff  to  notice  his  action  for  trial,  and  try  that 
issue* 

[MoNBOB  Gbvbbal  Tbbv,  March  7,    1870.    Johntonf  £.  J),  Smith  and 
JMgJU,  Jiutioea.] 
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Jambs  A.  Saxtoh  and  John  DeWolt  v«.  John  A.  Dobob 

and  others. 

The  Same  i;^.  The  Same. 

Where  several  payees  of  a  promissory  note  unite  in  indorsing  the  same  to  one 
of  their  number  and  another  person,  the  indorsees  stand  in  the  same  situa* 
tion,  precisely,  in  respect  to  the  defense  of.  a  want  of  consideration,  that  a 
payee  does  where  the  note  is  indorsed  to  him  alone,  by  the  other  payees. 

And  as,  in  the  latter  case,  the  note  is  open  to  the  defense  of  a  want  of  consid- 
eration without  alleging  notice  of  such  want  to  him,  so  another  person  by 
becoming  a  holder  Jointly  with  the  payee,  or  one  of  the  payees,  sul^ects 
himself  to  the  same  defense. 

It  will  not  do  to  allow  a  payee  to  get  rid  of  a  defense  by  transferring  a  share 
in  his  obligation  to  another.    F«r  Johnsoit,  J. 

By  taking  an  interest  or  share  only  in  the  note  he  must  be  held  to  take  sub- 
ject to  any  defense  which  may  lawAilly  be  interposed  against  his  co-indorsee. 
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APPEAL  by  the  defendants  from  an  order  made  at  a 
special  term  directing  jndgment  for  the  plaintifis,  re- 
Bpectively,  upon  demurrers  to  the  answers  of  the  defend- 
ants.   The  facts  are  fully  stated  in  the  next  preceding  case. 

Geo.  Bathbufiy  for  the  appellants. 
Pomeroy  &  Tracy ^  for  the  respondents. 

By  the  Courts  Johnson,  J.  These  actions  are  both 
brought  upon  promissory  notes  given  by  the  defendants, 
and  made  payable  to  the  order  of  ^'  Ball,  Raff  k  Saxton," 
for  the  same  consideration  as  the  notes  in  the  case  of 
Saxton  against  the  same  defendants,  submitted  with  these 
cases.(a)  The  pleadings  are  the  same,  substantially,  in  the 
three  cases.  The  only  difference  is  that  in  these  two  cases 
the  plaintiff  DeWolt  is  the  joint  indorsee  and  holder  and 
owner  with  Saxton,  of  the  several  notes  in  question.  They 
hold  as  the  indorsees  of  the  joint  payees,  one  of  whom  is 
Saxton  himself.  Without  reiterating  what  is  said  in  the 
opinion  in  the  other  case,  my  conclusion  is  that  the  plain- 
tiffs in  these  actions  stand  in  the  same  situation,  precisely, 
in  respect  to  the  defense  set  up  in  the  second  answer,  that 
Saxton  does  in  the  other  action  in  which  he  is  sole  plain- 
tiff Before  the  transfer  Saxton  was  one-third  owner 
jointly  with  the  other  payees.  By  the  transfer  he  becomes 
one- half  owner  jointly  with  DeWolt.  So  far  as  he  is  con- 
cerned, it  is  held  in  the  other  case  that  these  notes  are 
open  to  the  defense  set  up  in  the  second  answers,  in  his 
hands,  without  alleging  notice  to  him  of  the  want  of  con- 
sideration. And  it  seems  to  me  very  clear  that  the  plain- 
tiff DeWolt,  by  becoming  a  holder  jointly  with  the  payee, 
or  one  of  the  payees,  subjects  himself  to  the  same  defense. 
It  will  not  do  to  allow  a  payee  to  get  rid  of  a  defense  by 
transferring  a  share  in  his  obligation  to  another.    By 

(a)  Ante,  p.  S4. 
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taking  an  interest  or  share  only  in  the  notes,  he  must 
be  held  to  take  subject  to  any  defense  which  may  lawfully 
be  interposed  against  his  co-indorsee.  The  decision  should 
therefore  be  the  same  as  in  the  other  case. 

Order  reversed,  and  demurrer  to  second  answer  over- 
ruled. 

[MoNBOB  Qbhbbal  Tbbm,  March  7, 1870.    JB*.  i).  Smithy  Joknum  and  Dwighi, 
Justices.] 


Mbllissa  M.  Johnsok  vs.  William  A.  Bbowk. 

b7  118  ^  plaintiff  may  properly  be  allowed  to  amend  his  complaint^  upon  the  trial, 
144a  ifiO  i)y  enlarging  his  claim  for  damages. 

That  is  clearly  a  matter  resting  in  the  discretion  of  the  Justicej  at  the  trial,  and 
no  exception  will  lie  to  the  exercise  of  such  discretion. 

In  an  action  for  slander  it  is  proper  to  allow  the  plaintiff,  after  giring  eTidenoe 
to  prove  the  speaking  of  the  actionable  words  alleged  in  the  complaint,  to 
prove  the  repetition  of  the  same  slanderous  charge  on  other  occasions,  and 
subsequent  to  the  commencement  of  the  action. 

Though  the  plaintiff,  in  such  an  action,  cannot  prove  the  speaking  of  other 
and  diflferent  actionable  words,  charging  a  different  offbnse,  yet  he  may 
prove  a  repetition  of  the  same  charge.  This  is  allowed,  not  for  the  purpose 
of  proving  a  general  malicious  feeling  or  intention,  on  the  part  of  the  de- 
fendant towards  the  plaintiff,  but  to  show  the  degree  of  malice  with  which 
the  slander  involved  in  the  action  was  uttered. 

It  is  not  erroneous  for  the  judge  to  charge  the  Jury,  in  an  action  for  slander, 
tha£  even  if  the  words  were  spoken  with  the  qualification,  "  if  reports  were 
true,"  that  will  not  change  the  actionable  nature  of  the  words. 

A  charge  is  equally  slanderous  and  actionable,  whether  made  in  that  form,  or 
without  the  qualification.  Nor  can  the  mere  fS&ct  of  uttering  an  actionable 
charge  in  that  hypothetical  form  go  in  mitigation  of  the  damages. 

The  mere  form  in  which  a  slanderous  charge  is  uttered  has  nothing  to  do  with 
the  question  of  damages. 

1\EIS  was  an  action  for  slander.  The  words  charged 
.  and  proved  to  have  been  spoken  by  the  defendant 
were,  in  substance,  that  the  plaintiff,  prior  to  her  marriage, 
had  become  pregnant  and  had  gone  to  a  physician  and 
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had  the  child  doctored  away ;  the  proof  showing  these 
words  to  have  been  first  spoken  in  July,  1866,  and  in  May, 
1868,  repeated,  accompanied  by  the  defendant's  assertion 
that  he  "could  prove  it,"  and  that  "if  it  was  not  so,  the 
plaintiff  would  take  it  up;"  or  with  the  question,  "if  it  is 
not  so,  why  don't  she  take  it  up  ?"  Repeated  also,  in  sub- 
stance, on  other  occasions,  coming  down  to  the  very  week 
of  the  circuit  at  which  the  trial  took  place. 

The  defendant  was  examined  as  a  witness  on  the  trial, 
and  admitted  the  conversation  in  which  the  alleged  slan- 
derous words  were  uttered;  and  that  in  the  course  of  it 
he  said  the  plaintiff  "  could  not  say  anything,  because  she 
had  a  child  before  she  was  married,  if  reports  were  true.*' 

The  complaint  claimed  damages  for  only  $500,  but  at 
the  close  of  the  evidence  the  plaintiff's  counsel  was  allowed 
to  amend,  by  increasing  the  claim  to  $1000 ;  to  which  the 
'  defendant's  counsel  excepted. 

After  the  judge  had  charged  the  jury,  and  before  the 
jury  retired,  the  defendant's  counsel,  in  the  presence  of 
the  court  and  jury,  excepted  to  that  portion  of  said  charge 
which  stated  that  whether  the  words  were  uttered  with  or 
without  qualification  did  not  change  the  result,  and  asked 
the  court  to  charge  the  jury  that  if  they  found  the  words 
were  uttered  with  the  qualification,  it  might  be  taken  in 
mitigation  of  damages.  The  court  refused  so  to  charge, 
but  charged  the  jury  that  the  words  were  actionable,  and  it 
did  not  change  the  actionable  character  of  the  words 
although  they  might  have  been  qualified  as  the  defendant 
stated.  The  defendant's  counsel  excepted  to  the  refusal 
of  the  judge  to  charge  as  requested,  and  also  excepted  in 
due  form  to  his  charge  as  made  by  him  on  the  subject  of 
said  request 

The  jufy  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $850. 

On  motion  of  the  defendant's  counsel  a  stay  of  all  pro- 
ceedings was  ordered  by  the  court,  and  that  the  defendant 
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have  ninety  days  to  make  and  serve  a  case  and  exceptions ; 
and  that  tbe  same  be  heard  in  the  first  instance  at  the  gen- 
eral term,  and  that  all  proceedings  be  stayed  until  the 
decision  of  the  general  term. 

M.  Ooodriohj  for  the  plaintiff. 

L  The  words  shown  to  have  been  spoken  by  the  de- 
fendant imputed  to  the  plaintiff  illicit  pregnancy,  together 
with  actual  criminality,  under  the  statute,  (Laws  of  1845, 
chap.  260,  §  3,)  in  having  procured  and  submitted  to  the 
destruction  of  the  unborn  offspring,  an  offense  not  only 
punishable  by  indictment,  but  involviug  also  a  degree  of 
moral  turpitude  wholly  destructive  of  female  character. 
The  action  was  therefore  well  supported  upon  the  merits, 
{Widrig  v.  Oyer^  13  John.  124 ;  MaHin  v.  Stillwellj  Id.  275; 
Young  V.  MateVj  3  Eilly  21 ;  Wright  v.  Paige,  36  Barb.  438, 
affirmed  3  KegeSy  581 ;)  and  this  even  though  the  imputeft 
offense  was  charged  to  have  been  committed  prior  to  the 
plaintiff's  marriage,  and,  accordingly,  long  enough  previous- 
ly to  the  speaking  of  the  words  to  have  been  then  barred 
by  the  statute  of  limitations ;  because  the  grounds  of  the 
action  is  the  possible  loss  of  character,  more  than  the  haz- 
ard of  a  criminal  prosecution.  (Toums.  an  Bland,  and  Lib. 
p.  156.     Van  Ankin  v.  WestfaH,  14  John.  233.) 

n*  The  proof  that  the  defendant  had  repeated  the  same 
charge  in  January,  1867,  and  again  during  the  circuit  at 
which  the  trial  was  had,  was  admissible  for  the  purpose 
of  imputing  to  him  malice  in  publishing  the  charge,  in  the 
instances  counted  on  in  the  complaint,  for  which  purpose 
alone  it  was  admitted.  (Kennedy  v.  Gifford,  19  Wend. 
296.  Inman  v.  Foster,  8  id.  602.  Toums.  on  Stand,  and  Lib. 
481-484.)  1.  There  are  decisions,  it  is  conceded,  in  con- 
flict with  these  cases,  among  which,  seemingly,  are  Keen- 
holts  V.  Becker,  (3  Denio,  346 ;)  Root  v.  Loumds,  (6  HUl, 
518 ;)  Bundell  v.  Butler,  (7  Barb.  260,)  and  Howard  v.  Sex- 
tan, (4  Oomst  157.)    But  Boot  v.  Lawnds,  and  Keenholts 
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Y.  Becker  J  on  examination,  will  be  found  scarcely  to  be  so. 
Indeed  both  cases  were  cited  by  tbe  court  in  the  decision 
of  Oray  v.  NeUity  (6  How.  290,)  in  support  of  the  very 
doctrine  we  are  contending  for,  namely,  that  "  a  repetition 
of  the  same  words  at  other  times  and  to  other  persons, 
may  be  proved  for  the  purpose  of  showing  malice."  2.  But 
the  whole  difference  between  the  two  classes  of  cases 
turns,  we  submit,  on  whether  or  not,  in  actions  for  slan- 
der, proof  of  any  other  malice  than  such  as  is  to  be  infer- 
red from  the  falsity  of  the  words  charged  to  have  been 
spoken — ^that  is,  whether  or  not,  proof  of  express  malice^ 
in  publishing  the  words  counted  on — ^may  be  given  for  the 
purpose  of  enhancing  the  amount  of  the  recovery.  In 
Howard  v.  Sexton,  (supraj)  such  proof  was  held  to  form  no 
part  of  the  issue,  and  therefore  not  admissible  in  actions 
of  this  kind,  except  when  founded  on  Communications 
which  are  privileged ;  and  if  this  be  so,  then  the  admissi- 
bility of  proof  showing  a  repetition  of  the  slanderous 
words  counted  on,  on  other  occasions  and  to  other  per- 
sons, cannot  be  maintained;  otherwise,  it  can  be.  3.  Now 
in  the  more  recent  and  fully  considered  case  of  Frt/  v. 
Bennett,  (28  JV.  T.  Bep.  324,)  the  same  court  (in  an  action 
for  libel,  which  is  strictly  analogous  to  an  action  for  verbal 
slander)  expressly  decided  that  proof  of  "  express  malice'* 
woM  admissible,  ^'  for  the  purpose  of  enhancing  the  dam- 
ages," whether  the  action  be  founded  on  communications 
which  are  privileged,  or  otherwise ;  and  consequently  that, 
for  the  purpose  of  proving  such  express  malice,  in  regard 
to  the  particular  publication  counted  on,  proof  of  the  rep- 
etition of  the  charge,  or  any  other  act  or  language  tend- 
ing to  prove  such  malice,  is  admissible.  Standing  therefore 
upon  this  proposition  as  established,  we  maintain  that  the 
above  cited  cases  of  Kennedy  v.  Oifford,  and  Foster  v.  In- 
man,  are  fully  sustained,  and  consequently  that  Justice 
Dwight  was  also  correct  in  receiving  the  evidence  in  ques- 
tion,    (a.)  Because  any  repetition  of  the  same  slanderous 


122  CASES  IN  THE  SUPREME  COURT. 

Johnson  v.  Brown. 

charge  which  is  counted  on,  in  the  particular  case,  show- 
ing deliberateness,  necessarily  becomes  evidence  of  actual 
or  express  malice  on  the  part  of  the  defendant  in  making 
the  particular  publication  counted  on ;  equally  so,  whether 
it  be  a  precedent  or  a  subsequent  repetition,  or  whether 
the  repetition  be  before  pr  after  suit  commenced ;  unless, 
indeed,  the  repetition  in  the  latter  case,  as  it  argues  greater 
persistency,  may  be  regarded  as  evidence  stronger,  in  the 
same  degree,  of  the  malice  involved.  (6.)  Of  course,  in 
neither  case  is  the  repeated  charge  to  be  taken  as  the 
ground  of  recovery,  but  only  as  evidence  of  actual  malice 
in  the  defendant  in  making  the  publication  which  is  the 
ground  of  recovery  in  the  particular  case,  and  for  which, 
therefore,  corresponding  damages  are  to  be  obtained. 
There  can  be  no  possible  injustice  in  admitting  this  evi- 
dence, since  it  only  enables  the  injured  party  to  recover 
for  the  act  sued  for,  precisely  what  he  ought,  whether  he 
has  or  has  not  already  recovered  for  a  similar  injury  at  the 
hands  of  the  same  party,  in  the  past,  or  shall  do  so  for  a 
repetition  of  it  in  the  future.  Consequently,  the  possibil- 
ity that  such  a  recovery  may  be  had  for  the  future  repeti- 
tion, after  it  has,  as  evidence,  contributed  to  a  just  recovery 
for  a  past  one,  is  no  impeachment  of  the  justice  of  the  rule 
which  permits  such  evidence.  {Fawles  v.  Bowen^  30  N,  T. 
Rep.  20,  23.) 

nX  The  exception  was  not  well  taken  to  the  rejection 
of  the  offer  to  prove  by  the  defendant,  when  on  the  stand 
in  his  own  behalf,  that  '^  it  had  been  reported  of  the  plain- 
tiff," and  the  defendant  "  had  frequently  heard,"  that  she 
was  guilty  of  the  crimes  charged  against  her,  before  the 
speaking  of  the  words  proved ;  because,  1.  Upon  author- 
ity, "previous  reports'*  are  not  admissible  in  evidence, 
either  in  justification  or  mitigation  of  the  recovery  other- 
wise due  for  the  utterance  of  slanderous  words,  even 
where  the  offer  is  to  show  they  were  general.     {Mapes  v. 
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Weeksj  4  Wend.  659.  Inman  v.  Foster^  8  id.  602.  Kennedy 
T.  Oiffordy  19  id.  296.  Fan  fen^erAo^^n  v.  Taphy  13  ITot^.  9. 
Hotchkiss  v.  Oliphantj  2  JTtS,  510.)  2.  This  should  be  so  ; 
otherwise,  uDcler  unfounded  reports,  a  malicious  slanderer 
might  defame  his  victim  with  impunity.  3.  But  the  offer 
was  not  to  show  the  reports  general;  only  that  the  de- 
fendant had  frequently  heard  the  charge  from  others ;  but 
from  how  many — ^whether  from  more  than  his  mother  and 
brother-in-law — does  not  appear.  Manifestly  not  from 
many,  since,  if  it  were  otherwise,  the  general  character 
of  the  plaintiff  could  not  have  continued,  as  was  proven, 
to  be  good,  4.  Again ;  for  previous  reports  to  be  receivable 
as  evidence  for  any  purpose  for  the  defendant,  it  should 
appear  at  least  that  he  believed  them,  and  that  it  was  in 
consequence  of  that  belief  that  he  spoke  the  words  in 
question.  Yet  that  was  not  included  in  the  offer  as,  ob- 
viously, it  could  not  be ;  for  nothing  can  be  plainer  than 
that  the  defendant  published  the  scandalous  charge  in 
question  against  the  plaintiff,  not  because  he  was  misin- 
formed, but  from  sheer  malice.  The  offer,  in  not  includ- 
ing the  proposition  to  show  that  the  defendant  believed 
the  previous  reports,  was  intrinsically  defective.  {Q-orton 
V.  Keeler,  51  Barb.  475.) 

IV.  The  exceptions  taken  which  relate  to  the  charge 
to  the  jury  are  too  indefinite,  and  cannot,  for  that  reason, 
be  maintained. 

V.  The  amendment  allowed,  as  it  could  by  no  possi- 
bility call  for  any  different  proof  from  either  party,  or 
take  either  by  surprise,  was  clearly  one  that  the  court  was 
authorized  to  make,  and  should  have  made,  under  section 
173  of  the  Code.  ( Van  Nese  v.  Bush,  14  Abb,  36.  Da- 
guerre  v.  Orser,  3  id.  86.  Hendricks  v.  Deekery  35  Barb. 
298.  Bedford  v.  Terhune,  30  N.  T.  Rep.  453.  Oayuga  Co. 
Bank  v.  Warden,  2  Selden,  19.  Gatlin  v.  Ounter,  11  N.  T. 
Rep.  368.) 
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L  The  court  erred  in  permitting  the  plaintiff  to  amend 
her  complaint  npon  the  trial,  after  all  the  evidence  had 
closed,  by  making  her  claim  for  damages  $1000  instead 
of  <^500.  (Codey  §  173-  Dox  v.  Dey,  3  Wend.  356.  Cur- 
tiss  V.  LawrencBy  17  John,  111.  Coming  v.  Coming^  6  N.  T. 
Rep*  97.  Bowman  v.  Earle^  3  Duer^  691.)  In  this  case, 
even  if  the  court  had  the  power  or  discretion  to  allow  the 
amendment,  it  was  improperly  exercised.  The  amend- 
ment could  not,  in  justice,  be  asked  for,  on  the  ground 
that  the  plaintiff  had  proved  a  stronger  case,  or  greater 
damages  than  she  supposed  herself  entitled  to,  when 
she  drew  her  complaint  and  fixed  her  claim  for  dam- 
ages, for  she  there  alleges  four  causes  of  action,  and  only 
proved  two  causes  of  action.  No  ground  or  reason  ex- 
isted for  the  amendment,  and  it  was  an  unprecedented 
exercise  of  power,  and  was  equivalent  to  saying  to  the 
jury  that  the  court  was  of  opinion  the  plaintiff  should  re- 
ceive more  than  $500,  and  they  evidently  so  regarded  it 
Such  a  precedent  would  be  unsafe  to  adopt,  in  trying  actions 
of  tort  (2  Code  Rep.  66-87.  11  ^66.  381.  2  Sandf.  669. 
31  How.  164.     1  Waiee  Dig.  81.) 

n.  The  questions  asked  the  witness  Jacob  Gress,  were 
improperly  admitted  by  the  court;  and  the  court  also 
erred  in  refusing  to  strike  out  his  testimony.  The  propo- 
sition was  to  prove  that  the  defendant  had  repeated  the 
same  charges,  on  other  occasions  than  those  alleged  in  the 
complaint,  and  even  during  the  sitting  of  the  court,  to 
prove  malice.  We  claim  that  this  proposition  in  itself  is 
unsound  in  principle,  and  it  is  quite  time  the  court  corrected 
this  error,  by  their  decisions ;  legal  malice  attaches  to  all 
slanderous  words  actionable  per  se.  The  law  pronounces 
them  wrongful,  and  therefore  malicious.  {Howard  v.  Sez- 
ton^  4  CofMt.  157.  But  if  a  repetition  of  these  identical 
words  is  held  admissible  for  the  purpose  of  proving 
malice,  the  law  will  certainly  not  extend  the  rule  so  far 
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that  a  witness  may  come  upon  the  stand,  and  swear  ^^  that 
the  same  words  were  not  used,  but  it  was  the  same  thing 
in  substance,"  and  have  that  stand  as  proof  of  a  repetition 
of  the  same  slanderous  charges.  The  rule  laid  down  in 
4  Camstock  is,  that  the  repetition  of  the  same  words  may  her 
proved  by  way  of  imputing  malice.  Here  the  same  words 
were  not  used,  and  the  witness  gives  his  opinion  merely 
as  to  their  substance,  and  the  court  refused  to  strike  it  out. 
This  was  clearly  error.     (Howard  v.  Sextan^  4  Oormt.  161.) 

m.  The  judge  at  the  circuit  erred  in  refusing  to  charge 
as  requested,  and  also  erred  in  his  charge,  in  which  he 
held  that  "  whether  the  words  were  uttered  with  or  with- 
out qualification,  did  not  change  the  result;''  and  also  in 
refusing  to  charge  that  if  the  words  were  uttered  with  the 
qualification  sworn  to  by  the  defendant,  it  could  not  be 
taken  in  mitigation.  The  words  testified  to  by  the  defend- 
ant were :  ^^  I  said  she  could  not  say  anything,  because 
she  had  a  child  before  she  was  married,  if  reports  were 
true."  These  are  the  words,  as  he  testified  to  them,  and 
the  court  refused  to  tell  the  jury  that  if  these  words  were 
so  uttered  by  the  defendant,  it  was  no  mitigation,  but  held 
if  his  version  was  the  true  one,  it  did  not  change  the  re- 
sult. It  is  not  strange  they  get  a  large  verdict  in  this  case. 
The  qualification  given  to  the  words  by  the  defendant 
made  them  no  slander  at  all.  It  was  no  slander  to  say  of 
her,  '^  She  had  a  child  before  she  was  married,  if  reports 
were  true."  The  charge  must  be  the  crime  of  abortion. 
(3  E.  S,  975,  §  21,  5th  ed)  Again ;  the  qualification  testi- 
fied to  by  the  defendant,  "  if  reports  are  true,"  she  had  a 
child,  were  mitigating,  and  the  court  erred  in  refusing  so 
to  charge  the  jury. 

rV.  The  verdict  is  excessive,  and  so  entirely  dispropor- 
tionate to  the  proof  as  to  evidence  passion,  partiality  or 
prejudice,  on  the  part  of  the  jury.  True,  these  damages 
were  matter  of  opinion  for  the  jury,  but  the  damages  here 
given  are  such  as  to  strike  mankind,  at  first  blush,  as 
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beyond  all  measure  nnreasonable  and  outrageoas,  and 
everything  but  the  result  of  cool  and  candid  judgment. 
And  the  verdict  should,  for  that  reason,  be  set  aside. 

By  the  Courts  Johnson,  J.  The  plaintiff  was  properly 
allowed  to  amend  her  complaint  upon  the  trial,  by  enlarg- 
ing her  claim  for  damages.  This  did  not  in  any  respect 
alter  the  cause  of  action  stated  therein,  or  change  the  sub- 
stantial rights  of  the  parties  as  they  existed  previously. 
Its  only  effect  was  to  enable  the  i)laintiff  to  recover  what- 
ever damage  she  might  establish  by  her  proof,  beyond 
wjiat  had  been  previously  claimed.  It  was  clearly  a  mat- 
ter resting  in  the  discretion  of  the  justice  at  the  trial,  and 
no  exception  will  lie  to  the  exercise  of  such  discretion. 
(Vibbard  v.  Roderick^  51  Barb.  616.  Bedford  v.  Terlmne^ 
30  N.  Y.  Rep.  453.) 

It  was  also  proper  to  allow  the  plaintiff,  after  giving 
evidence  to  prove  the  speaking  of  the  actionable  words 
alleged  in  the  complaint,  to  prove  the  repetition  of  the 
same  slanderous  charge  on  other  occasions,  and  subse- ' 
quent  to  the  commencement  of  the  action.  The  true  rule, 
I  think,  is  that  laid  down  by  Gardner,  J.,  in  Howard  v. 
Sexton^  (4  N.  Y.  Rep.  157.)  The  plaintiff  cannot  prove 
the  speaking  of  other  and  different  actionable  words, 
charging  a  different  offense ;  but  may  prove  the  repetition 
of  the  same  charge.  This  is  allowed,  not  for  the  purpose 
of  proving  a  general  malicious  feeling  or  intention,  on 
the  part  of  the  defendant,  toward  the  plaintifl^  but  to  show 
the  degree  of  malice  with  which  the  slander  involved  in 
the  action  was  uttered.  The  repetition  of  the  same  charge 
was  offered,  and  allowed  for  this  purpose  only. 

The  judge  charged  the  jury  that  it  did  not  change  the 
actionable  nature  of  the  words,  even  if  they  were  spoken 
with  the  qualification  added  by  the  defendant  in  his  testi- 
mony— "if  reports  were  true.*'  The  exception  to  this 
part  of  the  charge  is  not  well  taken.    The  charge  was 
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equally  slanderous  and  actionable,  whether  made  in  that 
form  or  in  the  form  stated  by  the'  plaintiff's  witnesses. 
"Not  could  the  mere  fact  of  uttering  the  actionable  charge 
in  that  form,  go  in  mitigation  of  the  damages.  The  re- 
quest of  the  defendant's  counsel  was,  that  the  jury  should 
be  charged  that  in  case  they  found  the  words  were  uttered 
with  that  qualification,  it  might  be  taken  in  mitigation  of 
damages.  This  was  properly  refused.  The  mere  form  in 
which  a  slanderous  charge  is  uttered,  has-  nothing  to  do 
with  the  question  of  damages.  The  motive,  in  making 
the  charge,  is  an  essential  element  in  estimating  dam- 
ages. But  that  formed  no  part  of  the  request  or  refusal. 
These  are  the  only  points  made  by  the  defendant's 
counsel,  except  the  point  that  the  damages  are  excessive, 
which  is  clearly  untenable.  There  is  no  error,  and  a  new 
trial  must  be  denied,  and  judgment  ordered  for  the  plain- 
tiff, on  the  verdict. 

[MovBOB  Gbbbbal  Tbbm,  March  7, 1870.    Johmon,  K  D.  Smith  and  /.  G, 
^  Smith,  JiuUces.] 
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Elisha  Comstoce  v8.  Coe  S.  Buchanan,  impleaded  &c. 

One  member  of  a  partnership  firm  cannot  become  the  individual  owner  of  the 
partnership  property,  without  the  consent,  and  against  the  wishes,  of  the 
other  member. 

Although  one  partner  may  sell  the  property  of  the  firm,  and  give  a  good  title, 
to  a  third  party,  he  cannot  sell  to  himself. 

A  sale  to  himself  is  simply  void ;  no  right  or  interest  passes ;  the  legal  and 
equitable  title  remains  as  it  was  before  the  attempted  transfer.  It  is  still 
the  property  of  the  firm,  though  standing  in  the  name  of  the  individual 
partner. 

Thus,  where  stock  belonging  to  a  partnership  firm  was  surrendered  by  one  of 
the  partners,  without  the  knowledge  or  consent  of  his  partner,  to  the  com-^ 
pany,  he  representing  to  the  secretary  that  he  had  authority  from,  and  the 
consent  of,  his  partner  to  do  so,  and  procured  new  scrip  to  be  issued  to  him, 
in  his  own  name,  in  lieu  thereof;  Eekt  that  the  transfer  was  fraudulent  and 
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Toid ;  and  that  an  assignee  of  the  partner  not  consenting  to  the  transfer 
could  maintain  an  actioi^  to  have  the  stock  restored,  and  the  title  thereto 
placed  in  the  name  and  under  the  control  of  its  rightftil  owners,  subject  to 
such  equities  as  existed  against  it  at  the  time  of  the  sale  to  him. 

APPEAL  by  the  defendant  from  a  judgment  entered  at 
a  special  term. 
The  plaintiff,  in  his  complaint,  averred  that  the  defend- 
ant the  Pioneer  Paper  Company,  was  a  corporation  duly 
organized  under  and  by  virtue  of  the  laws  of  the  State  of 
New  York,  and  having  a  place  of  business,  and  located 
in  the  town  of  Milton,  in  the  county  of  Saratoga ;  that 
said  corporation  had  been  in  existence  during  the  last  four 
years,  or  about  that  time,  and  before  the  commencement 
of  this  action ;  that  the  business  of  said  corporation  is  the 
manufacturing  of  a  kind  of  paper  called  straw  print ;  that 
the  capital  of  said  corporation  is  and  was  $30,000,  which 
is  divided  into  three  hundred  shares,  of  $100  a  share ;  that 
at  the  time  of  the  organization  of  said  corporation,  and 
previous  thereto,  the  defendant  Coe  S.  Buchanan,  and 
one  Solomon  A.  Parks,  were  partners  in  business  under 
the  name  of  S.  A.  Parks  &  Company ;  that  as  such  part- 
ners they  subscribed  for  and  became  the  equal  owners  of 
198  shares  of  the  stock  of  said  Pioneer  Paper  Company, 
of  $100  each  share ;  that  said  stock  so  owned  by  the  said 
S.  A.  Parks  &  Co.  constituted  a  majority  of  the  stock  of 
said  company;  that  scrip  was  duly  issued  to  the  stock- 
holders, and,  among  others,  the  scrip  for  the  stock  belong- 
ing to  the  said  S.  A., Parks  and  Co.,  was  issued  by  the  said 
Pioneer  Paper  Company,  and  the  same  was  delivered  to  the 
defendant  Coe  S.  Buchanan ;  that  about  the  year  1861,  or 
thereabouts,  the  defendant  Coe  S.  Buchanan,  returned  to 
the  secretary  of  said  Pioneer  Paper  Company,  scrip  repre- 
senting stock  of  the  said  company,  belonging  to,  and  stand- 

•  ing  in  the  name  of  the  said  8.  A.  Parks  &  Co.,  as  above 
stated,  to  the  amount  of  $11,300,  and  then  and  there  repre- 

.  sented  to  said  secretary,  that  he,  the  said  Buchanan,  had 


CUNTON-JULY,  1864.  129 


Gomstock  V.  Bachanan. 


authority  of,  and  consent  from,  his  partner,  the  said  Solo- 
mon A.  Parks,  authorizing  him,  the  said  Bachanan,  to  de- 
liver up  and  surrender  to  said  Pioneer  Paper  Company  the 
said  scrip  last  mentioned,  amounting  to  $11,300  of  said 
Btock,  and  to  receive  from  said  Pioneer  Paper  Company 
other  and  new  scrip  therefor,  running  to  and  issued  in  the 
name  of  the  said  defendant  Coe  S.  Buchanan ;  that  such 
secretary,  believing  and  confiding  in  said  representations, 
and  also  believing  said  Buchanan  had  authority  as  a  partner 
of  the  said  Parks,  and  supposing  it  right  so  to  do,  received  a 
surrender  of  said  scrip  then  belonging  to  S.  A.  Parks  & 
Co.,  to  the  amount  of  $11,300,  and  thereupon  issued  new 
scrip  therefor  to  the  said  Buchanan  solely,  and  entered 
such  transfer  on  the  books  of  said  Pioneer  Paper  Com- 
pany, so  that  it  appears  on  the  books  of  said  paper  com- 
pany that  said  Buchanan  is  the  sole  owner  of  said  last 
mentioned  stock,  and  solely  entitled  to  vote  and  receive 
the  dividends  thereon ;  that  in  fact  and  in  truth  the  said 
Buchanan  hat  no  authority  or  consent  from  Parks  to 
surrender  smd  scrip  or  stock  belonging  to  said  Parks  & 
Co.,  or  to  take  from  said  Pioneer  Paper  Company  new  or 
other  scrip  therefor,  running  to  himself,  or  to  have  such 
transfer  of  stock  to  said  Buchanan  entered  upon  the  books 
of  said  Pioneer  Paper  Company;  that  such  representa- 
tions of  said  Buchanan  were  false,  and  were  made  by  him 
for  the  fraudulent  purpose  of  obtaining  the  stock  without 
right  and  against  the  will  of  said  Parks;  that  afterwards 
the  said  Parks  executed  a  transfer  of  all  his  right,  title  and 
interest  in  and  to  said  stock,  either  legal  or  equitable, 
being  the  equal,  undivided  half  thereof,  both  that  which 
now  stands  on  the  books  of  the  Pioneer  Paper  Company 
in  the  name  of  S.  A.  Parks  &  Co.,  and  also  that  which 
stands  in  the  name  of  said  Buchanan  on  said  books,  in- 
cluding all  that  originally  stood  in  the  name  of  S.  A.  Parks 
&;  Co.,  as  herein  before  mentioned,  to  the  plaintiff;  that 
Vol.  LVn.  9 
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afterwards  and  before  the  commencement  of  this  action, 
the  plaintiff  notified  the  defendant,  Buchanan,  of  the 
transfer  by  Parks  to  the  plaintiff  of  his  right,  title  and  in- 
terest in  and  to  said  stock,  and  demanded  of  Buchanan 
that  he  surrender  up  said  scrip  issued  to  him  of  said 
511,300,  of  stock  belonging  to  Parks  &  Co.,  so  that  new 
scrip  could  be  issued  therefor  to  the  plaintiff  and  said 
Buchanan  jointly;  but  Buchanan  thereupon  refused  to  do 
so,  and  claims  that  he  is  the  absolute  owner  thereof;  that 
the  said  Pioneer  Paper  Company  is  willing  to  cancel  said 
scrip  so  issued  to  Buchanan  solely,  if  the  same  shall  be 
returned  to  them  and  surrendered  for  that  purpose,  and 
correct  their  books  accordingly. 

Wherefore  the  plaintiff  demanded  a  judgment  declaring 
that  the  surrender  of  said  scrip  belonging  to  Parks  &  Co., 
by  said  Buchanan  to  the  Pioneer  Paper  Company,  and  the 
issuing  new  scrip  therefor,  to  and  in  the  name  of  said 
Buchanan  solely,  was  fraudulent  and  void  against  the, said 
Parks,  and  is  void  against  the  plaintiff  as  the  grantee  or 
assignee  of  Parks,  and  requiring  the  said  Buchanan  to 
deliver  and  surrender  up  such  scrip  to  be  canceled ;  and 
that  the  defendant,  the  Pioneer  Paper  Company,  be  author- 
ized, directed  and  required  to  cancel  the  transfer  of  said 
stock  to  the  defendant  Buchanan,  on  the  books  of  said 
company,  and  to  issue  new  scrip  therefor  to  the  plaintiff 
and  the  said  Buchanan  jointly;  or  to  make  such  other 
rule  or  order,  and  grant  such  relief  to  the  plaintiff  as 
should  be  agreeable  to  equity  and  good  conscience,  and 
that  the  plaintiff  also  recover  costs  of  this  action  against 
the  defendant  Buchanan. 

The  defendant  Buchanan,  by  his  separate  answer,  ad- 
mitted the  organization  of  the  Pioneer  Paper  Company, 
and  admitted  its  general  business,  as  stated  in  the  com- 
plaint. He  further  stated,  that  about  May  1,  1856,  he 
owned  certain  real  estate,  water  power,  and  the  buildings 
thereupon,  situate  in  Milton,  and  certain  machinery  and 
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personal  property  adapted  to  the  manufacture  of  paper, 
subject  to  the  equitable  right  of  said  Parks,  under  a  con- 
tract to  purchase  a  share  thereof.  That  it  was  then  and 
there  agreed  between  said  Parks  and  this  defendant,  that 
they  should  become  general  partners  under  the  firm  name 
of ''  S.  A.  Parks  &  Co."  That  one  half  of  said  real  estate 
should  be  conveyed  to  Parks,  and  he  should  pay  for  one 
sixth  thereof  to  make  one  half,  at  the  rate  of  ten  thous- 
and dollars,  and  that  he  should  become  one  half  owner  of 
the  personal  property,  by  making  the  proper  charges 
therefor  against  him  upon  the  company  books.  That  in 
pursuance  of  that  agreement,  this  defendant  conveyed  to 
said  Parks  the  undivided  half  of  said  real  estate,  and  took 
back  a  mortgage  for  $4000,  in  part  payment  of  said  pur- 
chase money,  and  the  $1000  balance  of  said  purchase 
money  was  not  paid  by  said  Parks,  but  was  charged 
against  him  upon  the  company  books,  in  addition  to 
charges  for  his  share  of  the  personal  property.  That  at 
that  time,  without  counting  the  amount  of  said  mortgage, 
Parks  had  less  than  $1000  capital  in  the  concern.  That 
the  concern  then  owned  real  and  personal  instate  worth 
about  $13,000,  and  the  balance  of  said  capital  be- 
longed to  this  defendant  That  the  partnership  agree- 
ment was  verbal,  and  by  its  terms,  among  other  things, 
Parks  was  to  superintend  the  manufacturing  department, 
and  Buchanan  was  to  manage  all  the  other  business.  That 
Buchanan  was  to  be  allowed  interest  upon  his  excess  of 
capital  and  advances,  and  the  profits  to  be  equally  divid- 
ed, and  the  losses  to  be  borne  equally  by  each  party.* 
That  said  defendant  and  Parks  carried  on  business  as 
such  partners  until  March,  1858,  when  the  buildings  and 
machinery,  and  other  personal  property  owned  by  them, 
were  mainly  consumed  by  fire,  and  the  partnership  was 
then  largely  in  debt  That  it  was  not  then  known  ex- 
actly how  the  joint  affairs  would  turn  out,  and  how  much 
the  remaining  property  would  bring.    That  at  that  time 
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said  partnership  practically  ceased  to  exist,  and  it  has 
never  since  done  much  business,  except  erecting  new 
buildings  and  paying  its  debts  and  winding  up  its  afiairs. 
That  upon  further  investigation  it  had  been  ascertained 
that  said  ps^rtnership  could  not  pay  its  debts  after  said 
loss  by  fire,  and  that  the  amount  of  such  deficiency  was 
about  $8500,  over  and  above  the  amount  received  for  in- 
surance and  from  all  other  assets.  That  shortly  after 
said  loss  by  fire,  it  was  agreed  between  Buchanan  and 
Parks,  in  substance  and  effect,  and  they  should  proceed 
to  rebuild,  and  as  soon  as  practicable  that  said  Buchanan 
should  get  a  corporation  organized,  for  the  purpose  of 
taking  the  real  estate  and  other  property  of  the  firm  of  S. 
A.  Parks  &  Co.  That  in  pursuance  of  said  agreement,  the 
whole  insurance  money  was  collected  and  charged  to  this 
defendant,  amounting  to  about  $7500.  That  this  defendant 
advanced  further  capital  to  rebuild  said  property  in  part, 
and  the  firm  became  indebted  for  the  residue,  and  the 
work  proceeded.  That  in  the  meantime  preliminary 
measures  were  taken  to  organize  the  corporation,  and 
the  same  w^s  perfected,  and  the  articles  of  association 
filed  about  April  1, 1859.  That  about  March,  1859,  for 
the  purpose  of  closing  up  the  old  firm,  and  for  conven- 
ience, it  was  agreed  between  this  defendant  and  said 
Parks,  that  the  name  of  S.  A.  Parks  &  Co.  should  be  used 
to  subscribe  for  stock  of  such  new  corporation.  That  the 
firm  property  should  all  be  sold  to  said  corporation,  and 
with  a  portion  of  the  proceeds  thereof  the  said  stock  should 
be  paid  up ;  that  this  defendant  should  have  the  right  to 
sell  said  stock  or  use  it  to  pay  the  debts  of  the  firm,  and 
to  reimburse  him  for  moneys  advanced  by  him  to  pay  such 
debts,  so  far  as  the  same  should  be  necessary  for  that  pur- 
pose ;  and  that  after  the  payment  of  such  debts  and  lia- 
bilities, if  any  of  such  stock  remained,  it  should  be  divided 
between  said  parties,  according  to  their  interest  in  the 
capital  of  the  firm,  pro  rata.     That  said  corporation  was 
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afterwards  organized,  as  stated  in  the  complaint  That  in 
pursuance  of  said  agreement  between  this  defendant  and 
Parks,  the  sum  of  ^19,800,  or  198  shares  of  the  capital 
stock  was  subscribed  for  in  the  name  of  S.  A.  Parks  &  Co. 
That  the  assets  of  said  firm  were  sold  to  said  corporation, 
and  $19,800  of  the  proceeds  thereof  was  .appropriated  for 
the  payment  of  said  198  shares.  That  at  the  time  said 
corporation  was  organized,  the  real  estate  was  subject  to 
an  old  mortgage  of  about  $2000,  and  for  the  purpose  of 
securing  the  corporation  against  the  same,  $2500  of  the 
capital  stock  was  assigned  to  it  by  S.  A.  Parks  &;  Co., 
about  April  1,  1859.  That  about  June  27,  1859,  $6000 
more  of  said  stock  was  transferred  by  said  S.  A  Parks  & 
Co.  to  Isaiah  Blood,  to  borrow  money  upon,  to  be  used 
to  pay  said  firm  debts,  or  to  reimburse  this  defendant  for 
debts  already  paid  by  him.  That  in  the  year  1859,  said 
firm  debts  were  pressing,  and  the  firm  could  not  meet 
them  without  the  sale  or  transfer  of  the  stock  held  in  the 
name  of  said  firm,  except  as  this  defendant  used  his  in* 
dividual  credit  and  means  for  that  purpose.  That  said 
stock  could  not  then  be  sold  in  market  for  a  sum  exceed- 
ing sixty  cents  on  the  dollar.  That  thereupon,  about  De- 
cember 31, 1859,  the  said  firm  sold  and  transferred  113 
shares  of  ss^id  stock,  standing  in  their  name,  to  this  de- 
fendant, individually.  That  said  transfer  was  made  in 
pursuance  of  the  previous  agreement  between  said  Parks 
and  this  defendant.  That  Parks  knew  of  said  transfer  at 
the  time,  or  became  aware  of  it  soon  after,  and  never 
made  any  objection  thereto^  until  about  January,  1863. 
That  afterwards  Parks  assented  to  said  sale,  and  it  was 
agreed  between  him  and  Buchanan  that  he  should  receive 
for  his  share  stock  for  only  the  amount  of  his  capital. 
That  at  the  time  this  defendant  took  said  transfer  he  was 
in  advance  to  said  firm  more  than  $11,300,  and  the  full 
value  of  the  stock  would  not  then  reimburse  him  for  his 
advances  for  the  firm,  over  and  above  the  advances  of 
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Parks.  That  this  defendant^  ever  since  the  date  of  said 
transfer,  has  claimed  that  he  has  acquired  an  exclusive 
interest  in  said  113  shares,  and  became  the  sole  owner 
thereof,  and  has  used  and  treated  it  as  his  individual  prop- 
erty. That  upon  a  fair  accounting  between  him  and  said 
Parks,  it  will  ba  found  that  more  than  said  113  shares  of 
stock  belongs  to  this  defendant  under  said  agreement. 
The  defendant  admitted  that  when  said  transfer  was 
made  to  him,  the  old  scrip  to  that  amount,  issued  to  S. 
A.  Parks  &  Co.,  was  surrendered,  and  new  scrip  therefor 
issued  to  him,  and  so  it  appears  upon  the  books  of  said 
corporation.  That  it  appears  on  the  books  of  said  paper 
company  that  this  defendant  is  the  sole  owner  of  said  last 
mentioned  stock,  and  solely  entitled  to  vote  and  receive 
the  dividends  thereon.  The  defendant  further  states  that 
he  has  always  been  willing  and  ready  that  Parks  should 
have  his  pro  rata  share  of  the  stock  of  said  corporation^ 
in  pursuance  of  the  agreement  above  stated,  provided, 
upon  a  settlement  between  them,  any  such  share  should 
be  found  due  said  Parks,  of  which  facts  Comstock  had  full 
knowledge  before  the  pretended  transfer.  The  defendant 
admitted  that  before  this  action  was  commenced  the  plain- 
tiff gave  notice  to  him  that  he  had  received  a  transfer 
from  Parks,  and  he  made  the  demand  substantially  as 
stated  in  the  complaint,  and  this  defendant  declined  to 
comply  therewith,  but  stated  then  in  substance  as  he  had 
done  before  to  Parks,  and  to  the  plaintiff,  that  he  was 
ready  and  willing  to  settle  the  affairs  of  the  said  firm  of 
8.  A.  Parks  &  Co.,  and  if  any  share  of  said  stock  was 
coming  to  Parks  under  their  agreement,  he  was  willing 
that  the  same  be  transferred  to  him  or  his  assignee,  and 
he  has  always  been  ready  and  willing  to  do  so. 

The  defendant  further  stated,  upon  his  information  and 
belief,  that  said  Parks  was  interested  in  the  matters  in 
question  in  this  action,  and  he  insisted  that  he  was  a 
necessary  party  hereto. 
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Each  and  every  allegation  contained  in  the  complaint 
not  admitted,  or  which  was  inconsistent  with  the  facts 
stated  in  the  answer,  was  denied.  The  action  came  on 
for  trial  before  Justice  Bockbs  at  a  special  term  of  the 
Supreme  Court,  held  at  his  chambers  at  Saratoga  Springs, 
'  February  3,  1864. 

The  plaintiff  read  in  evidence  an  assignment,  duly 
stamped,  under  seal,  of  which  the  following  is  a  copy : 

"In  consideration  of  one  thousand  dollars  to  me  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
I  do  hereby  sell,  assign,  transfer  and  set  over  unto  Elisha 
Comstock  all  my  right,  title  and  interest  in  and  to  all 
stock  of  the  Pioneer  Paper  Company,  either  standing  in 
my  name  on  the  books  of  said  company,  or  standing  in 
the  name  of  S.  A.  Parks  &  Co.,  or  in  the  name  of  Coe  S. 
Buchanan,  or  in  the  name  of  any  other  person,  excepting 
one  thousand  dollars  of  stock  I  this  day  purchased  of  said 
Elisha  Comstock,  and  he  assigned  and  transferred  to  me, 
and  the  same  stands  in  my  name  on  the  books  of  the 
company. 

And  I  further  agree  and  covenant  that  I  am  the  owner, 
either  legal  or  equitable,  in  one  undivided  half  of  nineteen 
thousand  eight  hundred  dollars  of  said  Pioneer  Paper 
Company  stock,  which  originally  stood  on  the  books  of 
said  company  in  the  name  of  S.  A.  Parks  &  Co.,  and  have 
lawful  right  to  convey  the  same. 

Witness  my  hand  seal,  this  17th  day  of  June,  1863. 

Solomon  A.  Parks,  [l.  s.] 

Executed  in  presence  of  Robert  Speir." 

The  execution  of  this  instrument  was  duly  acknowl- 
edged. 

It  was  admitted  that  the  change  of  stock  by  the  defend- 
ant Buchanan  on  the  books  of  the  Pioneer  Paper  Company 
was  made  in  December,  1859.    The  plaintifi'  then  rested. 
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The  defendant  Buchanan  moved  for  a  nonsuit,  or  that 
the  complaint  be  dismissed  as  to  him,  on  the  grounds, 

1st.  That  the  facts  proved,  and  admitted  by  the  plead- 
ings, constitute  no  cause  of  action,  and  do  not  entitle  the 
plaintiff  to  any  relief. 

2d.  That  it  appears  from  the  pleadings  that  Buchanan 
had  full  right  to  make  the  transfer  in  question. 

Motion  denied,  and  defendant  duly  excepted. 

At  the  close  of  the  evidence  the  defendant  Buchanan 
renewed  his  motion  to  dismiss  the  complaint  in  this  action, 
on  the  grounds, 

1st  That  the  facts  admitted  and  proved  constitute  no 
cause  of  action. 

2d.  That  the  facts  proved  that  the  partnership  of  S.  A. 
Parks  &  Co.  has  ceased  to  do  business  for  several  years, 
and  has  been  practically  dissolved ;  therefore  no  action  will 
lie  to  reform  it  or  restore  it  to  life. 

3d.  This  complaint  does  not  ask  for  an  account  or  final 
settlement.  This  court  will  not  trifle  with  parties,  or  be 
allowed  to  be  trifled  with,  by  a  mere  idle  action  which 
cannot  settle  the  rights  of  the  parties. 

4th.  That  the  undisputed  proof  shows  that  the  transfer 
in  question  was  in  pursuance  of  the  prior  authority,  or 
was  ratified  by  the  subsequent  assent  of  Parks,  before  the 
assignment  to  the  plaintiff. 

5th.  That  the  plaintiff  has  no  right  to  bring  this  action. 
The  assignment  to  him  is  a  sham  and  a  fraud  upon  the 
court,  and  he  is  not  the  party  in  interest. 

6th.  Even  if  any  interest  is  conveyed  to  the  plaintiff, 
this  action  cannot  be  maintained  without  bringing  in 
Parks  as  a  party. 

7th.  That  this  action  is  an  idle  ceremony,  because  a  sec- 
ond action  would  become  necessary  to  take  an  account 
and  close  up  the  affairs,  (if  this  action  be  sustained,)  in 
which  last  action  the  same  evidence  would  have  to  be 
repeated. 
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8th.  No  averment  is  made  that  the  defendant  is  not  re- 
sponsible, and  no  receiver  is  therefore  asked. 

9th.  No  aceoant  or  settlement  is  asked;  bnt,  on  the 
contrary,  that  same  is  just  what  he  does  not  ask  for,  and 
is  unwilling  to  allow. 

10th.  No  fraud  is  proved  against  the  defendant. 

11th.  There  is  no  averment  or  proof  that  the  debts  of 
the  concern  have  not  exhausted  the  full  value  of  the  stock 
at  its  highest  value  at  any  time  up  to  the  commencement 
of  this  action.* 

The  court  refused  to  dismiss  the  complaint  as  to  Buchan- 
an ;  to  which  refusal  the  defendant  duly  excepted.  The 
court  afterwards  made  a  decision  in  writing,  as  follows : 

"  This  action  having  been  brought  on  to  trial  before  the 
undersigned,  one  of  the  justices  of  this  court,  without  a 
jury,  and  after  hearing  the  proofs  and  allegations  of  the 
parties,  and  the  arguments  of  their  counsel,  I  do  find  and 
8tate  the  facts  of  the  case  as  follows : 

1st  The  defendant  the  Pioneer  Paper  Company  is  a 
corporation  duly  organized  as  stated  in  the  complaint,  and 
was  organized  about  four  years  ago,  since  which  it  has 
been,  and  still  is,  doing  business  as  an  incorporated  com- 
pany ;  that  its  capital  is  930,000,  divided  into  shares  of 
9100  each,  as  is  also  in  the  complaint  stated. 

2d.  At  and  prior  to  the  organization  of  said  company, 
the  defendant  Coe  8.  Buchanan  and  Solomon  A.  Parks 
were  partners  in  business  under  the  firm  name  of  "  8.  A. 
Parks  &;  Co.,"  and  as  such  partners,  and  in  the  name  of 
the  firm,  they  subscribed  for  and  took  198  shares  of  the 
stock  of  said  paper  company,  and  thereupon  said  company 
issued  to  them,  in  their  said  firm  nafaie,  scrip  in  the  usual 
form  therefor. 

3d.  Afterwards,  and  about  December,  1859,  the  defend- 
ant Buchanan  returned  to  said  company  the  scrip  for  113 
shares  of  said  stock  so  as  aforesaid  issued  to,  and  held  by, 
said  firm  of  8.  A.  Parks  &  Co.,  and  made  a  transfer  thereof 
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and  of  said  stock,  on  the  books  of  the  company,  to  himself, 
and  procured  a  cancellation  of  the  same,  and  obtained  in 
the  place  thereof  an  issue  by  the  company  of  new  scrip 
therefor  to  himself,  and  since  then  has  insisted,  and  still 
insists,  that  such  stock  is  his  own  individual  property,  and 
not  the  property  of  said  firm  of  S.  A.  Parks  &  Co.,  and 
that  he  has  a  right  to  control  and  deal  with  it  as  his  own 
separate  and  individual  property  in  all  respects,  and  it  so 
appears  on  the  books  of  said  paper  company. 

4th.  Such  transfer,  and  the  cancellation'  of  said  scrip 
and  the  issuing  to  Buchanan  of  new  scrip  by  said  com- 
pany in  place  of  that  surrendered  and  canceled,  were,  and 
each  of  such  acts  was,  without  the  authority,  consent  or 
approval  of  said  Parks,  nor  did  he  ever  ratify,  sanction  or 
confirm  the  same^  and  such  acts  and  proceedings  were 
and  still  are  wholly  unauthorized. 

5th.  The  firm  business  of  S.  A.  Parks  &  Co.  has  never 
been  closed  and  adjusted,  although  the  general  business 
ceased  about  the  time  of  the .  organization  of  the  said 
paper  company,  and  a  suit  in  this  court  is  now  pending 
for  an  accounting,  having  for  its  object  the  closing  up  of 
said  firm  and  the  adjustment  of  its  affairs. 

6th.  On  the  17th  of  June,  1863,  and  prior  to  the  com- 
mencement of  the  aforesaid  action  for  an  accounting,  said 
Parka  sold,  assijgned  and  transferred  to  the  plaintiff,  Elisha 
Comstock,  all  his  right,  title  and  interest  in  and  to  said 
stock,  since  which  time  said  plaintiff  has  been,  and  still 
is,  the  equitable  owner  of  the  right  and  interest  of  said 
Parks  therein. 

And  I  do  decide  and  adjudge,  as  matter  of  law : 

1st.  That  said  surrender  and  cancellation  of  said  scrip 
issued  to  the  firm  of  S.  A.  Parks  &  Co.,  and  the  transfer 
thereof  and  of  said  stock  by  said  Buchanan  to  himself, 
and  the  issuing  of  scrip  to  said  Buchanan  in  lieu  thereof, 
were  and  are,  and  each  of  those  acts  was  and  is,  fraudu- 
lent and  void. 
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2d.  That  said  scrip  issued  to  Bachanan  in  the  place  of 
said  scrip  originally  issued  to  the  firm  of  S.  A.  Parks  & 
Co.,  should  be  surrendered  up  and  canceled. 

3d.  That  said  Pioneer  Peper  Company  should  cancel 
said  fraudulent  and  yoid  transfers  on  its  books,  and 
should  further  correct  its  books  by  erasing  the  name  of 
Coe  S.  Buchanan  as  the  holder  and  owner  of  the  stock  so 
illegally  trans'ferred  to  him. 

4th.  That  the  plaintiff,  since  the  aforesaid  transfer  to 
him  by  said  Parks,  has  been  the  owner  of  all  the  right, 
title  and  interest  of  said  Parks  in  and  to  said  stock,  sub- 
ject to  all  equities  in  regard  thereto  as  between  said  Parks 
and  Buchanan,  existing  at  the  time  of  said  transfer  by 
Parks  to  him. 

5th.  That  said  plaintiff  and  Buchanan  have  been,  since 
said  transfer  last  mentioned,  joint  owners  of  said  stock, 
subject,  as  between  themselves,  to  all  equities  aforesaid, 
and  the  said  Pioneer  Paper  Company  should,  by  its  proper 
officer,  issue  its  scrip  to  ^said  Buchanan  and  Comstock 
jointly  therefor. 

6th.  That  the  plaintiff  is  entitled  to  recover  against  the 
defendant  his  costs  and  disbursements  of  his  action,  to  be 
adjusted,  together  with  an  additional  allowance  of  fifty 
dollars. 

And  judgment  is  ordered  and  awarded  accordingly." 

The  following  opinion  was  given  by  the  justice  at 
special  term. 

BocEES,  J.  I  have  not  leisure  to  elaborate  my  views 
in  this  case,  but  will  state  very  briefly  my  conclusions. 

It  will  hardly  be  pretended  that  one  member  of  a  firm 
can  become  the  individual  owner  of  firm  property  without 
the  consent  and  against  the  wishes  of  the  other  member. 
One  may  sell  the  property  of  the  firm  and  give  good  title 
to  the  purchaser,  being  some  third  person,  but  he  cannot 
sell  to  himself.    A  transaction  of  that  character  .is  simply 
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void;  no  right  or  title  passes  by  it  The  title  to  the  prop- 
erty remains  where  it  was  before  the  attempted  transfer. 
Each  member  of  a  partnership  occupies  the  position  of 
agent  or  trustee  of  the  firm,  «nd  from  his  position  is  in- 
capacitated from  becoming  the  purchaser  of  the  partner- 
ship property  against  the  will  of  the  other  members.  It 
is  his  duty  to  obtain  the  best  terms  he  honestly  can  on 
making  a  sale,  and  this  duty  is  incompatible  with  his  wish 
to  buy.  So  the  court  will  presume  against  such  transac- 
tion, and  will,  on  the  complaint  of  other  members,  hold 
it  injurious,  because  against  a  principle  of  right,  and  will 
not  permit  this  presumption  to  be  contradicted.  As  I  had 
occasion  to  remark  in  a  recent  case,  a  principle  of  public 
policy  and  natural  equity  intervenes,  and  denounces  the 
act  as  unfair,  because  accomplished  under  circumstances 
of  temptation  which  might  lead  to  violation  of  just  obli- 
gations and  duties. 

In  such  case  the  law  declares  the  act  a  fraud  upon  the 
rights  of  the  copartner,  and  the, party  is  not  relieved  from 
the  consequences  of  his  act  by  showing  that  he  has  allowed, 
or  is  willing  to  allow  the  full  value  of  the  property.  How- 
ever the  case  may  stand  in  this  regard,  the  court,  on 
proper  application,  will  at  once  annul  the  transaction. 

But  it  is  urged  that  there  was,  in  this  case,  consent  given 
to  the  transfer  by  an  original  understanding  or  agreement 
between  Parks  and  Buchanan,  and  also  by  a  ratification 
which,  as  is  said,  was  equivalent  to  an  original  authority. 

1st.  I  find  no  original  authority  by  which  Buchanan 
could  lawfully  transfer  the  stock  standing  in  the  firm  name, 
and  being  firm  property,  to  himself.  No  auch  authority 
existed  in  writing,  nor  was  there  any  resting  in  parol, 
even  admitting  that  it  could  be  conferred  by  an  oral  agree- 
ment to  that  eflfect.  The  agreement  (if  what  Buchanan 
testified  to  constituted  an  agreement)  was  only  that  he 
might  sell  or  use  the  stock  to  raise  money  with  which  to 
pay  off  the  debts  of  the  firm ;  not  that  he  might  transfer 
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the  stock  to  himself.  But  as  I  understand  the  answer,  no 
issue  is  raised  on  the  question  of  an  original  authority  from 
Parks  to  make  the  transfer.  In  the  complaint,  want  of 
authority  is  directly  averred.  I  do  not  see  that  the  answer 
denies  this  averment,  either  directly  or  by  necessary  im- 
plication. However  this  may  be,  an  original  authority  to 
make  the  transfer  is  not  established  by  the  evidence ;  on 
the  contrary,  it  seems  to  me  well  proved  that  the  transfer 
was  without  original  authority. 

2d.  After  a  careful  consideration  of  the  evidence,  I  am 
led  to  the  conclusion  that  no  ratification  or  sanction  of  the 
transfer,  by  Parks,  is  established.  Parks  swears  distinctly 
that  there  was  none,  or  to  facts  which  renders  such  the 
necessary  conclusion,  and  Buchanan  does  not  swear  that 
there  were  any. 

The  question  then  is  simply  this :  Whether  one  mem- 
ber of  a  partnership  can  sell  and  transfer  the  firm  prop- 
erty to  himself,  without  the  assent  and  against  the  will  of 
his  copartner.  It  has  been  shown  above  that  this  cannot 
be  done.  Such  transaction  is  simply  void,  and  no  title 
passes  by  it.  It  follows  that  the  cancellation  of  the  scrip 
held  in  the  name  of  "  S.  A.  Parks  &  Co.,'*  through  Bu- 
chanan's procurement,  and  his  transfer  to  himself,  and  the 
issuing  to  him  of  new  scrip  in  his  own  name,  by  the  paper 
company,  was  unauthorized,  fraudulent  in  law,  and  void. 

Prior  to  his  assignment  to  the  plaintiff,  Parks  had  good 
cause  of  complaint  as  regards  such  acts,  and  by  the  assign- 
ment the  plaintiff  succeeds  to  his  rights.  He  was  then 
joint  owner  of  the  stock  with  Buchanan,  not  a  partner 
but  a  joint  owner,  subject  to  all  equities  existing  at  the 
time  of  the  transfer,  as  between  Parks  and  Buchanan. 

It  is  insisted  that  no  decree  in  this  case  can  be  made 
without  an  accounting.  In  this,  however,  I  think  the 
counsel  is  under  a  mistake.  This  action  is  not  brought 
for  the  purpose  of  determining  the  rights  of  the  parties 
to  this  stock,  or  in  other-words,  for  the  purpose  of  settling 
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the  proportion  to  which  they  are  respectively  entitled. 
Hence  it  has  no  necessary  connection  with  the  matter  of 
an  accounting.  "While  the  subject  matter  of  this  suit 
might,  perhaps,  be  incorporated  in  an  action  for  that  pur- 
pose, it  is  still  a  separate  and  distinct  matter  in  all  respects. 

Mr.  Buchanan  has  no  right  to  hold  on  to  this  property 
in  his  own  name,  not  even  while  an  accounting  between 
him  and  his  late  partner  is  progressing.  .  He  has  committed 
an  unlawful  act  which  in  law  is  presumed  to  be  prejudicial 
to  his  joint  owner  of  the  property ;  in  this  case  an  act 
which  gives  him  the  sole  use  of  stock  in  a  corporation, 
which  use  belongs  to  the  joint  owners.  It  does  not  lie 
with  him  to  say  that  he  will  make  it  all  right  on  or  after 
an  accounting.  As  to  this  suit  he  must  stand  or  fall  by 
the  legality  or  illegality  of  his  acts  which  are  here  com- 
plained of.  He  cannot  complain  if  placed  where  he  stood 
before  he  attempted  the  illegal  transfer,  and  he  should  be 
placed  back  in  that  position.  This  will  not  give  the  prop- 
erty to  Parks  nor  to  the  plaintiflT,  who  now  stands,  as 
regards  the  stock,  in  Parks'  shoes.  But  it  will  be  put  to 
the  persons  who  are  the  joint  owners,  subject  to  all  equities 
as  between  Parks  and  Buchanan  existing  at  the  time  of 
the  assignment  to  the  plaintiff.  These  equities  are  now 
in  process  of  adjustment  in  another  suit. 

It  is  not  right  that  Buchanan  should,  through  his  own 
unlawful  act,  wield  the  power  and  influence  in  the  corpo- 
ration, of  a  sole  owner,  not  even  while  a  suit  is  progressing 
to  determine  the  rights  of  the  parties  to  the  stock.  By 
this  transfer  he  takes  the  law  into  his  own  hands,  and  de- 
termines for  himself  that  he  is  sole  owner.  .  This  the  law 
will  not  tolerate.  The  stock  should  stand  in  the  names 
of  the  joint  owners  until  the  equities  in  regard  to  it  are 
adjusted  and  decided. 

But  in  whose  name  or  names,  should  the  stock  now 
stand  on  the  books  of  the  company  ?  It  is  not  right,  as  I 
have  above  stated,  as  it  now  stands  to  Buchanan,  nor  would 
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it  be  right  to  put  it  in  the  name  either  ^  Parks  or  of  the 
plaintiff^  nor  yet  right  to  put  it  back  in  the  name  of  the 
late  firm  of  S.  A.  Parks  &  Co. ;  Parks  has  no  right  what- 
ever in  it^  and  the  firm,  as  to  this  stock,  was  ended  by  the 
assignment  to  the  plaintiff.  It  must  therefore  go  on  the 
books  to  Buchanan  and  Gomstock,  present  joint  owners. 
It  will  stand,  of  course,  subject  to  the  equities  of  all  parties, 
to  be  determined  on  the  accounting.  But  until  that  point 
is  reached  and  their  rights  settled  and  decreed,  the  legal 
title  is  in  the  joint  owners,  subject  to  all  equities  between 
them.  It  is  quite  possible,  indeed  is  probable,  that  their 
interests  are  unequal,  but  their  rights  in  this  regard  can- 
not be  determined  in  this  suit,  and  whether  equal  or 
unequal,  is  only  matter  of  conjecture  here.  Of  course 
Gomstock  obtains  by  this  assignment  only  such  undivided 
share  and  right  in  the  stock  as  Parks  had,  whom  he  now 
represents. 

I  held  on  the  trial  that  the  assignment  by  Parks  to  the 
plaintiff  was  absolute,  and  on  reexamining  the  question, 
I  am  confirmed  in  my  opinion.  The  sale  is  evidenced  by 
a  paper  executed  under  seal,  and  must  be  held  to  evidence 
the  transaction.  This  shows  an  absolute  and  unconditional 
sale.  The  paper  executed  at  the  same  time  has  no  coun- 
tervailing force,  for  several  reasons.  It  is  not  under  seal, 
not  stamped,  nor  does  it  in  terms  show  Parks  to  be  a 
necessary  party  to  this  action. 

It  is  further  urged  that  the  suit  is  useless,  and  that  the 
complaint  should  be  dismissed  for  frivolity ;  that  no  sub- 
stantial good  can  result  from  it  to  the  plaintiff. 

I  think  the  suggestions  above  made,  in  regard  to  the 
use  which  Buchanan  may  make  of  the  stock,  claiming  it 
as  sole  owner,  and  it  so  appearing  on  the  books  of  the 
company,  is  a  full  and  perfect  answer  to  this  objection. 
Besides,  it  does  not  lie  with  Buchanan  to  say  that  his  own 
illegal  act  is  of  no  consequence,  while  he  insists  on  it  as 
conferring  great  and  substantial  benefits  on  himself. 
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It  seems  very  dear  to  me  that  the  plaintiff  is  entitled  to 
the  relief  substantially  as  demanded. 

From  the  judgment  ordered  at  the  special  term,  the  de- 
fendant Buchanan  appealed  to  the  general  term. 

JS.  F.  BtiUardy  for  the  appellant. 

A.  Pondy  for  the  respondent. 

By  the  Oourt,  James,  J.  This  action  is  brought  by  the 
assignee  of  the  interest  of  one  member  of  a  copartnership, 
to  set  aside  a  transfer,  by  another  partner,  to  himself,  of 
certain  capital  stock  of  a  corporation,  owned  and  held  by 
said  copartnership. 

I^one  of  the  exceptions  to  the  findings  of  fact  are  well 
taken.  The  evidence  was  not  only  ample  to  sustain  the 
findings,  but  a  different  finding  would  have  been  in  dis- 
regard of  the  whole  scope  and  force  of  the  testimony.  In 
fact  the  exceptions  to  the  findings  of  fact  were  not  much 
pressed  on  the  argument.  The  facts  of  the  case  therefore 
must  be  regarded  as  established  by  the  findings  of  the 
court  below. 

The  Pioneer  Paper  Company  is  also  made  a  defendant, 
and  the  prayer  of  the  complaint  is,  that  the  transfer  of  the 
capital  stock  on  the  company's  books  from  S.  A.  Parks  & 
Co.  to  Coe  S.  Buchanan  be  declared  fraudulent  and  void 
as  against  Parks  and  the  assignee  of  his  interest ;  that  the 
new  scrip  issued  to  Buchanan  at  the  time  of  said  transfer 
be  required. to  be  delivered  up  to  be  canceled;  that  said 
corporation  be  required  to  cancel  the  same  and  to  issue 
other  scrip  therefor  in  the  name  of  the  plaintiff  and  Bu- 
chanan jointly. 

The  decree  of  the  special  term  is  in  accordance  with  the 
prayer,  except  that  it  declares  the  plaintiff's  right  to  such 
stock  to  be  subordinate  to  all  equities  existing  against  it, 
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as  between  Parks  and  Buchanan,  at  the  time  of  the  trans- 
fer to  the  plaintiff. 

As  was  said  by  the  justice  who  tried  this  cause,  '^one 
member  of  a  firm  cannot  become  the  individual  owner  of 
the  firm  property  without  the  consent^  and  against  the 
wishes,  of  the  other  member.*'  One  partner  may  sell  the 
property  of  the  firm  and  give  a  good  title  to  a  third  party, 
but  he  cannot  sell  to  himself.  A  sale  to  himself  is  simply 
void ;  no  right  or  interest  passes ;  the  legal  and  equitable 
title  remains  as  it  was  before  the  attempted  transfer;  it  is 
still  the  property  of  the  firm,  though  standing  in  the  name 
of  the  individual  partner.  {Story  on  Part.  §  101.  WUleox 
V.  Smith,  26  Barb.  351,  2.     Oamstock  v.  White,  31  id.  301.) 

It  being  established  by  the  finding,  that  the  113  shares 
of  stock  in  dispute  was  the  property  of  the  firm  of  S.  A 
Parks  &;  Co. ;  that  its  transfer  by  Buchanan  to  himself  was 
without  the  knowledge,  or  consent,  or  authority  of  his  co- 
partners, it  follows  that  the  transfer  was  fraudulent  and 
void ;  that  the  stock  should  be  restored,  the  title  replaced 
on  the  books  of  the  corporation,  new  scrip  issued,  and  the 
stock  and  scrip  placed  under  the  control  and  management 
of  its  rightful  owner. 

At  the  time  of  the  transfer  of  this  stock  there  had  been 
no  dissolution  of  the  copartnership,  and  from  aught  that 
appears  from  the  case,  it  still  remains  undissolved, 
although  its  general  business  was  long  since  suspended. 
It  was  insisted  that  this  assignment  by  Parks  to  the  plain- 
tiff worked  a  dissolution ;  and  there  is  no  doubt  that  an 
assignment  by  one  partner  of  all  his  right,  title  and  inter- 
est in  thje  copartnership  property  would  have  that  effect 
(17  John.  525.  6  id.  417.  5  John.  Ch.  144.)  But  this  was 
not  such  an  assignment ;  it  was  a  sale  and  transfer  of  the 
interest,  merely,  which  Parks  had  in  this  particular  stock. 

Parks  did  not  thereby  dispose  of  or  release  his  rights  in 
the  partnership  interest  remaining,  nor  did  Comstock  be- 
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come  a  member  of  the  firm.  The  copartnership  remained 
as  before,  and  Comstock  became  a  tenant  in  common  with 
Buchanan,  of  the  corporation  stock,  subject  to  the  equities 
of  Buchanan  as  a  member  of  the  copartnership.  Subject 
to  such  equities,  as  tenant  in  common,  Comstock  had  a 
separate  and  distinct,  although  individual  interest,  in  said 
stock.  Standing  in  his  own  name  alone,  Buchanan  might 
dispose  of  the  whole  stock  and  pass  a  good  title;  but 
standing  in  the  name  of  Buchanan  and  Comstock,  he  could 
not  A  tenant  in  common  cannot  dispose  of  the  interest 
of  his  co-tenant  in  joint  property. 

The  plaintiff  does  not  bring  this  action  as  a  partner,  but 
as  a  co-tenant ;  he  does  not  sue  for  a  dissolution  of  the 
copartnership  or  for  an  accounting,  but  to  compel  a  resto- 
ration of  property  fraudulently  taken. 

It  therefore  being  established  that  the  stock  was  copart- 
nership property;  that  the  plaintiff  has  become  the  owner 
of  one  partner's  interest  in  said  stock  subject  to  the  equities 
and  rights  of  the  firm ;  that  the  nominal  title  to  said  stock 
was  fraudulently  transferred  from  the  firm  to  one  of  said 
partners,  the  plaintiff  is  entitled  to  have  that  stock  restored, 
and  its  title  placed  in  the  name  and  under  the  control  of 
its  rightful  owners,  subject  to  such  equities  as  existed 
against  it  at  the  time  of  sale  to  him. 

It  may  be,  as  intimated,  that  there  is  no  precedent  for 
such  a  decree  ;  it  niay  be  that  this  is  the  first  case  of  the 
kind  ever  brought  before  the  courts.  However  that  may 
be,  there  is  manifest  propriety  in  entertaining  the  action ; 
the*judgment  of  the  court  below  seems  to  be  equitable  and 
just,  protecting  and  preserving  the  rights  of  all  the  parties, 
and  should  therefore  be  affirmed,  (a) 

(a)  The  aboye  decision  was,  on  appeal  to  the  Court  of  Appeals,  affirmed  by 
that  court ;  the  following  opinion  being  delivered : 

Mason,  J.    None  of  the  findings  of  the  Judge  in  this  case  are  without  some 
evidence  to  sustain  them,  and  his  findings  are  therefore  conclusive  upon  this 
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court,  and  ihe  judgment  of  this  court  must  be  pronounced  upon  the  facts  as 
found.    {FeUowt  v.  Northrup,  89  N.  Y,  Bep.  117.) 

Assuming  the  facts  as  found  by  the  judge  at  special  term,  this  transfer  of 
stock  standing  in  the  name  of,  and  belonging  to,  the  firm  of  Parks  &  Co.,  by 
the  other  partner,  Buchanan,  to  himself,  and  procuring  this  company  to  accept 
a  surrender  of  the  stock  and  to  issue  new  certificates  of  stock  to  himself  alone, 
cannot  be  sustained  in  a  court  of  equity.  {The  New  York  Central  Ins,  Co,  v. 
The  National  Froteetion  Insurance  Co.,  20  Barb.  468.  4  Xem.  86.)  Each  partner, 
while  acting  within  the  scope  of  the  partnership  business,  is  deemed  to  be  the 
authorized  agent  of  the  firm ;  and  it  is  upon  this  principle  that  one  of  the 
partners  can  bind  his  associates.  (2  Comet.  528.  Worrall  v.  JTmrn,  1  Seld.  229, 
239.  Story  on  Foftnerehip,  ((  1,  117.)  When  he  steps  out  of  the  scope  of  the 
partnership  "business,  and  undertakes  to  transfer  the  property  of  the  copart- 
nership to  himself,  he  acts  beyond  the  authority  of  his  agency,  and  his  acts 
become  inyalid  and  cannot  be  sustained.  (20  Barb,  658.  81  id.  801.  86  id, 
270,  276.) 

This  stock  having  been  thus  illegally  transferred  to  the  defendant,  and  he 
having  procured  from  this  company  new  certificates  of  stock  to  be  issued  to 
himself,  a  court  of  equity  could  not  do  less  than  was  done  in  this  case.  {Fol- 
Ueky.The  National  Bank  and  another,  8  Selden,  274.  Story  on  Fartnerehip,  ^  227. 
2  Story's  £q.  Juris.  <^%  692-702.) 

No  question  can  be  entertained,  on  this  appeal,  as  to  Parks  being  a  neces- 
sary party.  If  he  was  a  proper  or  necessary  party,  the  defect  ftilly  appears 
upon  the  &ce  of  the  complaint,  and  the  defendant  has  waived  it  by  his  omis- 
sion to  demur  to  the  complaint.  {Depuy  v.  Strong,  4  X^ans.  Jppeale,  289.  12 
Barb.  18.  2  Duer,  169.  9  Sow.  Fr,  247.  10  Abb,  Fr,  184.)  This  furnishes, 
also,  an  answer  to  the  defendant's  offer  of  evidence  in  fols.  66  to  61  of  the 
case,  which  was  an  offer  to  put  in  evidence  paper  No.  1.  That  evidence,  if  it 
could  be  admissible  for  any  possible  purpose,  was  to  show  that  Parks  had  still 
some  interest  in  the  stock,  and  therefore  should  have  been  made  a  party.  This 
evidence,  however,  was  properly  rejected,  upon  the  grounds  stated  by  the 
plaintifi^s  counsel.  That  agreement  was  without  a  revenue  stamp,  and  there 
was  no  offer,  even  to  excuse  the  omission.  The  assignment  by  Parks  to  the 
plaintiff  was  absolute  and  unconditional,  and  was  under  seal  and  stamped. 
The  writing  signed  by  Parks,  Comstock  and  Wilson  was  not  stamped.  Nor 
was  it  under  seal,  and  could  not,  therefore,  qualify  or  vary  the  prior  vajiid 
assignment  under  seal.  {Durgin  v.  Ireland,  14  N,  Y,  Bep,  822.  Wehb  v.  Biee, 
6  HiU,  219.  1  id,  608.  Nelson  v.  Sharp,  4  id,  684.  Davidson  v.  Minor,  9  How, 
524)  The  offer  of  the  defendant  to  go  into  an  accounting  between  him  and 
Parks,  with  a  view  of  showing  that  in  the  final  distribution  of  assets  between 
him  and  Parks,  there  would  be  coming  to  him  more  than  this  118  shares  of 
stock,  and  that  he  really  was  equitably  entitled  to  a  greater  share  than  his  co- 
partner, Parks,  was  properly  excluded. 

The  plaintifi^s  claim,  in  this  action,  to  have  this  fraudulent  and  illegal  trans- 
fer of  stock  by  Buchanan,  in  the  name  of  the  firm,  to  himself,  set  aside,  could 
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not  be  met  by  sncb  a  defense.  Tbe  pleadings  and  the  parties  before  the  oonrt 
will  not  permit  sach  an  accounting.  In  order  to  jnstity  snch  an  accounting, 
Parks  was  a  necessary  party  to  the  action.  {Cktmminffa  v.  Mbrrit,  25  iV.  T, 
JEUp,  625.)  If  the  defendant  desired  to  make  such  a  defense,  he  should  have 
insisted,  at  the  proper  time,  that  Parks  be  brought  in.  This  he  could  have 
done  by  demurring  to  the  complaint,  and  perhaps  could  have  instituted  a  cross 
action,  and  have  made  both  the  plaintiff  and  Parks  parties.  (25  N,  T,  Btp, 
681,  634.    I>urand  v.  Hankerton,  89  id,  298.) 

It  seems  there  was  then  a  suit  pending  between  the  defendant  and  Parks  for 
a  dissolution,  and  the  winding  up  of  their  copartnership  matters,  and  that  suit 
properly  involyed  this  issue,  and  the  court  were  right  in  excluding  that  issue 
from  this  action,  which  had  for  its  object  the  setting  aside  of  this  fraudulent 
transfer  of  these  stocks  to  himself,  and  requiring  this  company  to  cancel  the  issue 
to  the  defendant,  and  to  issue  new  stock  to  the  plaintiff  and  the  defendant  jointly, 
leaving  all  the  equities  of  the  copartners  as  they  were.  No  injustice  is  done 
the  defendant  in  this  decree.  He  is  simply  deprived  of  an  advantage  which, 
he  thought  to  gain  by  his  fraudulent  and  illegal  conduct.  This  suit  has  no 
necessary  connection  with  this  matter  of  accounting  between  Parks  and  Bu- 
chanan, as  the  action  is  not  brought  for  the  purpose  of  settling  the  equitable 
rights  of  the  parties  to  these  stocks  as  a  part  and  portion  of  the  assets  of  the 
firm,  and  the  defendant  has  no  right  to  bring  such  an  issue  into  the  cause. 

The  judgment  of  the  Supreme  Court  is  right,  and  should  be  affirmed. 

[Clivtoh  Gbnbbal  Tbbm,  July  12, 1864.    TotUr^  BockeB^  Jamet  and  Eo»- 
krant,  Justices.] 
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On  the  28th  of  September,  1847,  the  defendant  took  a  lease  of  certain  premises, 
from  the  plaintiff  for  12  years,  covenanting  to  pay  rent  therefor.  Under  this 
lease  he  took  or  accepted  possession,  and  repeatedly  paid  rent.  He  never 
relinquished  this  possession,  never  paid  rent  to  any  other  landlord,  never 
attorned  to  any  other  landlord,  and  was  never  ousted  or  disturbed  in  the 
possession  which  he  held  under  the  plaintiff.  Held  that  it  was  no  defense  to 
an  action  upon  the  lease,  for  rent,  that  the  defendant,  when  he  took  such 
lease  frt>m  the  plaintiff,  was  in  fact  holding  under  an  old  lease  from  Q.,  which 
he  delivered  to  the  plaintiff,  but  upon  the  understanding  that  if  it  turned 
out  thit  the  plaintiff  was  not  the  owner  of  the  land  the  old  lease  was 
to  be  restored  and  the  rent  money  paid  back ;  that  one  0.  was  in  fact  the 
owner,  at  the  time  the  lease  was  given ;  and  that  the  defendant  then  in- 
formed the  plaintiff  that  C.  claimed  the  land. 


ALBANY— MARCH,  1867.  149 


Hardy  v,  Akerly. 


The  tiUe  of  C,  relied  on  as  a  defense,  was  at  most  an  equitable  title,  claimed 
to  arise  under  an  agreement  with  W.  C.  the  plaintiffs  grantor,  made  prior  to 
the  lease  sued  on,  whereby  0.  agreed  to  convey  to  W.  C.  certain  city  prop- 
erty in  exchange  for  lands  in  Ulster  county,  which  C.  was  to  select.  C.  did 
80  convey,  and  selected  this  farm,  among  others,  and  W.  C.'s  agent  executed 
a  sort  of  livery  of  seisin  to  him,  by  plucking  some  tufts  of  grass,  and  stating 
that  he  delivered  possession  to  C.  Hdd  that  this  was  insufficient  to  defeat 
the  plaintiff's  action ;  C.  having  never  in  fact  taken  possession,  nor  under- 
taken to  enforce  payment  of  the  rent;  and  having  never  had  the  legal  title, 
which  remained  in  W.  C.  until  it  was  transferred  by  him,  by  deed,  to  the 
plaintiff  Under  such  circumstances  the  defendant  should  not  be  heard  to 
dispute  the  title  of  the  plaintiff. 

Sdd,  «lto,  that  there  having  been  no  eviction  of  the  tenant,  no  paramount  title 
shown,  and  no  attornment  to  the  party  holding  a  paramount  title,  it  might 
well  be  doubted  whether  the  defendant  could  defend  under  a  paramount 
.  title  without  divesting  himself  of  the  possession  acquired  from  the  plaintiff. 

APPEAL  from  a  judgment  in  favor  of  the  defendant, 
entered  upon  the  report  of  a  referee. 

The  complaint  contained  two  counts :  1.  For  rent  upon  a 
lease,  under  seal,  by  the  plaintiff  to  the  defendant^  dated 
September  28th,  1847,  of  108  acres  of  land  in  Shandaken, 
Ulster  county,  for  twelve  years.  2.  A  count  for  use  and 
occupation  of  the  same  lands  from  September  28^  1847. 

The  answer  set  up  three  defenses  :  1.  A  general  denial. 
2.  Adverse  possession  by  the  defendant  and  those  under 
whom  he  claims,  for  twenty-five  years.  3.  That  at  the 
time  the  lease  was  executed,  the  defendant,  and  those 
under  whom  he  claimed,  had  been  in  possession  of  the 
premises  fifty  years,  claiming  under  title,  and  that  the 
plaintiff  falsely  represented  that  he  was  the  owner  in  fee, 
and  induced  the  defendant  to  give  up  his  former  title ;  and 
when  the  defendant  signed  the  lease,  gave  him  a  written 
contract,  that,  in  case  he  did  not  own  the  premises,  he 
would  give  back  to  the  defendant  his  old  title,  and  the 
lease  should  be  void ;  that  soon  after,  the  defendant  ascer- 
tained he  had  been  imposed  upon,  and  demanded  that  his 
title  be  given  up,  informing  the  plaintiff  that  the  heirs  of 
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Patrick  Clark  claimed  to  own  the  fee  of  the  premiseB,  and 
that  the  defendant  was  the  lawful  and  equitable  owner. 

The  plaintiff's  cause  of  action  consisted  of,  1.  A  full 
covenant  deed  of  the  premises  in  question,  from  "Walter 
Cunningham  and  wife  to  the  plaintiff,  dated  November  7, 
1838,  recorded  in  Ulster  county  clerk's  office  November 
9,  1838.  2.  Undisputed  evidence  that  he  was  a  bona  fide 
purchaser  thereof,  and  actually  paid  the  consideration  at 
the  time  of  the  transfer.  3.  That  on  the  28th  day  of  Sep- 
tember, 1847,  he  gave  to  the  defendant,  and  the  defendant 
accepted,  the  lease  set  out  in  the  complaint,  which  the  de- 
fendant had  assigned  to  one  Blish,  as  collateral  security, 
and  that  Blish  had  reassigned  it  to  the  defendant  4.  That 
in  1848, 1851, 1852  and  1853,  the  defendant  paid  the  plain- 
tiff rent  on  the  lease.  5.  That  the  defendant  also  paid  the 
plaintiff  rent  on  the  prior  lease  he  held  at  the  time  he  took 
the  lease  from  the  plaintiff. 

The  most  favorable  facts  the  defendant  could  claim  from 
the  case,  were,  1.  A  lease  to  him  from  one  Garretson  and 
wife,  dated  January  3,  1835,  which  the  defendant  surren- 
dered to  the  plaintiff,  when  the  latter  gave  him  the  lease 
of  28th  September,  1847,  but  the  defendant  made  no  claim 
of  title  under  this,  except  that  it  was  assumed  by  both 
parties  that  Cunningham  had,  as  was  recited  in  papers 
read  by  both  parties,  the  plaintiff's  deed,  and  the  defend- 
ant's contract,  before  he  deeded  to  the  plaintiff,  obtained 
the  title  from  Garretson,  and  the  defendant's  witness,  De 
Groff,  swears  that  Cunningham  let  Clark  have  it,  "  subject 
to  the  Garretson  lease  held  by  Akerly."  2.  That  on  the 
2d  day  of  December,  1837,  Cunningham  (the  plaintiff's 
grantor)  made  an  agreement  with  one  Patrick  Clark,  by 
which  Clark  was  to  convey  to  Cunningham  certain  prop- 
erty in  New  York,  in  consideration  of  which,  Cunningham, 
among  other  things,  was  to  pay  the  balance  of  $5400  in 
land  on'  said  Cunningham's  Garretson  tract — ^the  land  to 
be  appraised  by  said  De  Groff,  and  if  Clark  was  dissatis- 
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fied  with  the  appraisal,  then  one  Bundle  to  appraise  it, 
and  his  decision  to  be  final.  3.  That  De  Groff  was  agent 
for  Cunningham  to  lease  the  property  for  not  exceeding 
one  year,  and  to  supervise,  but  not  to  sell  or  part  with 
title,  or  to  designate  any  or  consent  to  the  designation  of 
any.  There  was  a  letter  from  Cunningham,  dated  March 
26,  1838,  to  De  GrofF,  saying,  "the  lands  must  be  selected 
in  accordance  with  the  contract,  and  in  no  other  way ; 
and,  if  necessary,  Major  Whitney  will  go  out  to  aid  you." 
This,  it  waa  claimed,  referred  to  the  appraisal,  but  did 
not  confer  any  power  .on  De  Groff  to  select,  or  consent  to 
a  selection.  4  That  Clark  performed  his  contract  with 
Cunningham.  5.  That  De  Groff  and  Bundle  went  with 
Clark,  and  Clark  selected  this  Akerly  farm,  as  one  he 
would  take  under  the  agreement ;  and  De  Groff,  stooping 
down  and  taking  up  a  handful  of  earth,  said,  "I  give  you 
possession  of  this  farm,  in  presence  of  these  witnesses." 
"So  memorandum  thereof  was  ever  made  in  writing. 
6.  Cunningham,  by  the  contract  between  him  and  Clark, 
was  not  to  deed  till  Clark  had  performed  the  contract  on 
his  part  and  selected  the  lands,  and  he  never,  in  fact,  gave 
him  any  conveyance  of  the  premises  in  question.  7.  Before 
purchasing  and  taking  the  deed  from  Cunningham,  the 
plaintiff  knew  the  defendant  was  in  possession  of  the 
premises,  hut  not  that  he  waSy  or  claimed  to  be,  in  as  Clark's 
tenant  That  the  defendant  himself,  when  he  took  the 
lease  from  the  plaintiff,  told  the  plaintiff  of  Clark's  title, 
and  that  was  all  he  then  knew  about  Clark's  claim.  That 
there  was  not  a  particle  of  evidence  anywhere  in  the  case 
that  he  ever  knew  or  heard  of  Clark's  claim,  when  he 
purchased  in  1838,  nor  down  to  1847,  when  he  gave  the 
defendant  the  lease.  8.  That  the  plaintiff,  when  the  de- 
fendant gave  him  the  lease  of  September  28,  1847,  on  the 
defendant's  telling  him  of  Clark's  alleged  claim,  told  the 
defendant,  and  agreed  with  him  in  writing,  that  if  he  did 
not  own  the  property,  or  could  not  hold  it,  he  would  give 
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up  the  lease  and  pay  back  the  rent  9.  That  the  defend- 
ant has  never  been  evicted  by  Clark,  or  any  one  claiming 
nnder  him  ;  neither  has  Clark,  nor  his  heirs,  ever  claimed 
rent  of  the  defendant ;  bnt,  on  the  contrary,  ever  since  he 
took  the  lease  from  the  plaintifi^  he  has  occupied  the 
premises  under  that  lease;  has  always  claimed  to  own 
them  under  it ;  and  has  not  claimed  or  owned  any  title 
since  the  plaintiff  gave  him  the  lease. 

N.  (7.  Moakj  for  the  appellant. 

(7.  W.  Bancifardj  for  the  respondent 

HooEBOOM,  J.  Assuming  the  facts  to  be  as  found  by 
the  referee,  with  some  modifications  and  additions  re- 
quired by  the  evidence,  I  am  of  opinion  there  should  be  a 
new  trial 

On  the  28th  day  of  September,  1847,  the  defendant  took 
a  lease  from  the  plaintiff  for  twelve  years,  of  the  premises 
in  question,  and  covenanted  to  pay  therefor  the  rent,  for 
the  recovery  of  which  this  action  was  brought,  and  under 
this  lease  he  took  or  accepted  possession,  and  repeatedly 
paid  rent,  to  wit,  in  1848,  in  1851,  in  1852  and  in  1855. 
This  possession  he  never  relinquished,  but  continues  to 
the  present  day ;  he  never  paid  rent  to  any  other  landlord, 
nor  was  any  ever  demanded ;  he  never  attorned  to  any 
other  landlord,  and  was  never  ousted  or  disturbed  in  the 
possession  which  he  held  under  the  plaintiff. 

The  defense  relied  upon  was,  that  at  the  time  the  de- 
fendant took  this  lease  of  the  plaintiff,  he  was,  in  fact, 
holding  under  an  old  lease  from  Freeborn  Garretson, 
which  he  delivered  to  the  plaintiff,  but  upon  the  under- 
standing and  agreement  that  if  it  turned  out  that  the  plain- 
tiff was  not  the  owner  of  the  land  (and  as  one  of  the  wit- 
nesses says,  could  not  hold  it)  the  old  lease  was  to  be 
restored  and  the  rent  money  paid  back,  with  interest 
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It  is  claimed  that  one  Patrick  Clark  was,  in  fact,  the 
owner  at  the  time  this  lease  was  given,  and  that  at  that 
time  the  defendant  informed  the  plaintiff  that  Patrick 
Clark  claimed  the  land. 

The  title  of  Clark  thus  relied  on  was,  at  most,  an  equi- 
table title,  and  was  claimed  to  arise  under  an  agreement 
with  Walter  Cunningham,  (the  plaintiff's  grantor,)  made 
about  ten  years  prior  to  the  lease  in  question,  whereby 
Clark  agreed  to  convey  to  Cunningham  certain  New  York 
property  in  exchange  for  some  lands  in  Ulster  county, 
which  Clark  was  to  select.  He  did  so  convey,  and  Clark 
selected  this  farm,  among  others,  and  Cunningham's  agent 
executed  a  sort  of  livery  of  seisin  to  him,  by  plucking 
some  tufts  of  grass,  and  stating  that  he  delivered  to  him 
possession.  But  I  think  this  insufficient  to  defeat  the 
plaintiff's  action. 

1.  Clark  never  in  fact  took  possession,  or  undertook  to 
enforce  payment  of  the  rent.  He  never  had  the  legal  title, 
which  remained  in  Cunningham  till  it  was  transferred  by 
him,  by  warranty  deed,  to  the  plaintiff.  I  think  the  fair 
presumption  is  that  Clark  and  Cunningham  arranged  the 
matter  in  some  other  way  satisfactorily  to  themselves, 
leaving  Cunningham  this  property.  If  this  were  not  so, 
it  is  remarkable  that  Cunningham  should  undertake  to 
convey  by  full  covenant  deed  to  the  plaintiff. 

2.  The  defendant  should  not  be  heard  to* dispute  the 
title  of  the  plaintiff.  Holding  under  an  old  lease  of  Free- 
bom  Garretson,  (whose  title,  it  is  highly  probable,  Cun- 
ningham obtained — although  for  some  inexplicable  reason 
neither  the  plaintiff  nor  the  defendant  have  given  evidence 
of  the  original  source  of  title  beyond  the  existence  of  the 
old  lease,)  which  he  voluntarily  surrendered  to  accept  this 
new  lease  of  the  plaintiff — ^acquainted  also  with  Clark's 
claim  to  the  premises,  and  as  is  not  improbable,  with  the 
facts  in  relation  to  it,  he  yet  consents  to  take  a  lease  from 
the  plaintiff.     Clark  has  no  better  title  than  he  had  then  ; 
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indeed,  not  so  good ;  for  the  lapse  of  time  since,  without 
any  practical  assertion  of  title,  militates  against  the  prob- 
able validity  of  his  claim.  The  defendant  pays  rent  to  the 
plaintiff  and*  is  not  ousted ;  does  not  even  ask  to  have  his 
rent  refunded ;  has  not  attorned  to  any  other  landlord, 
nor  been  requested  to  do  so.  I  think  there  is  some  ground 
for  the  suspicion  that  the  defendant  and  Clark  are  col- 
luding together  to  defeat  the  plaintiff 

3.  There  has  been  no  eviction  of  the  tenant ;  no  title 
paramount  is  shown ;  no  attornment  to  the  party  holding 
such  paramount  title ;  and  it  may  well  be  doubted  whether 
the  defendant  can  defend  under  a  paramount  title  without 
divesting  himself  of  the  possession  acquired  from  the 
plaintiff.  (  Whxdin  v.  White,  25  N.  T.  Rep.  465.  2  Wend. 
507.  3  Denio,  214.  4  Gomst  270.  46  Barb.  467.  5  Duer, 
447.) 

I  think  the  conclusion  at  which  the  referee  arrived  was 
erroneous ;  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  t6  abide  the  event. 

Miller,  J.  concurred. 


Pbgeham,  J.,  dissented. 


New  trial  granted. 


[Albavt  Gbnbbal  Tbbk,  March  4, 1867.    Peekham,  MiUer  and  Sogehoom, 
Justices.] 
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Although  one  may  have  intended  to  defiund  the  creditors  of  another  by  taking 
and  converting  his  property  into  cash,  such  intention  will  be  rendered  harm- 
less by  his  delivering  the  proceeds  of  the  sale  to  the  debtor,  or  his  wife  who 
is  his  authorized  agent. 

And  if  he  subsequently  receives  a  portion  of  such  proceeds,  with  like  intent, 
from  the  debtor's  agent,  for  the  use  of  the  debtor  and  his  wife,  and  to  be 
handed  over  to  them,  or  for  their  use,  as  they  may  want,  such  intent  will  be 
rendered  harmless  by  his  paying  over  the  money  to  creditors,  or  to  the 
debtor,  or  his  wife,  by  his  directions. 

A  settlement  between  such  person  and  the  debtor,  and  payment  of  the  amount 
due  for  such  property,  or  its  "proceeds,  will  discharge  the  former  from  any 
liability  to  creditors  of  the  owner  who  subsequently  obtain  judgments 
against  the  latter. 

A  creditor  at  large  of  another  is  not  in  a  situation  to  question  the  honajides  of 
a  transfer  of  the  debtor's  property,  or  the  right  of  a  third  person  to  take 
«Qch  property,  or  his  right  to  retain  the  proceeds  of  its  sale. 

The  statute  in  relation  to  conveyances  of  a  debtor's  property  with  the  intent 
to  delay,  hinder  and  defraud  his  creditors,  has  no  application  to  a  fraudu- 
lent transfer  of  such  property  by  any  one  except  the  debtor ;  and  no  one 
can  avaU  himself  of  the  statute  except  a  creditor  who  is  hindered,  delayed 
or  defrauded  thereby.  A  creditor  at  large  cannot  be  hindered  by  such 
transfer,  within  the  purview  of  the  statute. 

Where  the  cause  of  action  set  out  in  the  complaint  was  that  the  defendant  had 
in  his  possession  either  the  property  of  the  plaintiff's  judgment  debtor,  or 
its  proceeds,  for  which  he  had  never  accounted,  and  the  referee  found  that 
before  the  plaintiff's  judgment  was  rendered,  the  defendant  had  fully  ac- 
counted with  the  debtor  for  all  the  property,  and  proceeds  of  property  in 
bis  possession ;  Meld  that  the  referee  should  have  granted  a  nonsuit. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
The  complaint  alleged  that  on  the  12th  day  of  Octo- 
ber, 1858,  one  John  W.  Smith  recovered  a  judgment  in 
this  court  against  William  A.  Lowd,  for  $304.25  damages 
and  costs,  upon  a  bona  fide  debt  owing  by  said  Lowd  to 
said  Smith  previous  to  July  Ist,  1857 ;  that  an  execution 
upon  said  judgment,  against  the  property  of  said  defend- 
ant, Lowd,  was  duly  issued  to  the  sheriff  of  the  county 
of  Saratoga,  and  delivered  on  or  about  October  14th, 
1858,  which  execution  was  afterwards  returned  by  said 
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sheriff  wholly  unsatisfied ;  that  such  proceedings  were 
afterwards  had  in  that  action,  supplementary  to  said  exe- 
cution, before  the  county  judge  of  Saratoga  county,  pur- 
suant to  chapter  2  of  title  9  of  part  2  of  the  Code  of 
Procedure,  that  the  plaintiff  in  this  action,  by  an  order 
of  the  said  county  judge,  made  November  20th,  1858,  was 
duly  appointed  receiver  of  the  property  of  said  Lowd ; 
that  all  of  the  property  of  the  said  Lowd,  not  exempt 
from  execution,  was  thereby  directed  to  be  applied  tow- 
ards the  payment  of  said  judgment,  and  that  the  plaintiff 
be  allowed  $30,  costs  of  these  proceedings ;  that  at  the 
time  of  the  issuing  of  said  execution,  and  ever  since,  the 
said  Lowd  had  resided  in  the  county  of  Saratoga;  that  the 
said  plaintiff  had  filed  the  security  required  by  said  order, 
and  the  said  property  had  become  vested  in  him  as  such 
receiver,  and  he  had  given  notice  thereof  to  the  defendant. 

The  plaintiff*  further  stated,  upon  information  and  be-  , 
lief,  that  with  intent  to  cheat  and  defraud  the  said  Smith 
and  the  other  creditors  of  said  Lowd,  the  defendant  took 
from  said  Lowd  and  carried  away,  during  the  fall  of  1857 
and  the  winter  following,  a  large  quantity  of  buckwheat, 
oats,  potatoes,  pork,  hay,  chickens,  calves  and  other  prop- 
erty belonging  to  said  Lowd,  and  the  defendant  converted 
the  same  to  his  own  use,  and  had  never  paid  the  said  Lowd 
therefor ;  that  since  July  1st,  1857,  the  defendant  had  also 
received  from  said  Lowd  and  his  agent,  large  sums  of 
money,  the  property  of  said  Lowd,  without  any  consider- 
ation, and  with  a  view  of  defrauding  the  said  Smith  and 
preventing  him  from  collecting  said  debt.  That  the  said 
Lowd  had  pretended  to  sell  said  property  to  Blood,  and 
and  had  pretended  to  give  him  releases  for  said  causes  of 
action,  but  the  plaintiff  averred  that  all  of  the  said  sales 
and  releases  were  executed  with  intent  to  defraud  the  said 
Smith  out  of  his  said  debt. 

The  plaintiff  further  stated  that  the  defendant  had  re- 
ceived property  and  money  of  said  Lowd  to  an  amount 
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exceeding  $400,  with  intent  to  defraud  the  said  Smith, 
and  had  never  accounted  for  the  same.  That  the  plaintiff 
had  made  application  to  said  Blood  to  account  for  said 
property,  but  he  neglected  to  do  so.  That  said  judgment 
remains  wholly  unpaid,  and  the  said  Lowd  has  no  other 
property  out  of  which  the  same  can  be  collected.  Where- 
fore the  plaintiff  demanded  judgment  that  said  sales  and 
releases,  by  said  Lowd  to  the  defendant,  be  declared  fraud- 
ulent and  void  as  against  said  judgment,  and  that  the 
property  and  money  received  by  the  defendant  be  declared 
liable  for  the  payment  of  said  judgment,  and  that  an  ac- 
count be  taken  of  said  property,  and  that  the  said  defend- 
ant be  adjudged  to  pay  the  value  thereof  to  the  plaintiff, 
to  satisfy  the  said  judgment  and  costs ;  and  for  general 
relief. 

The  defendant,  by  his  answer,  for  a  first  defense,  denied 
that  during  the  fall  of  1857,  or  the  winter  following,  or  at 
any  other  time,  he  took  from  said  Lowd,  or  carried  away 
with  intent  to  'cheat  or  defraud  the  said  Smith  or  other 
creditors  of  Lowd,  any  buckwheat,  oats,  potatoes,  pork, 
hay,  chickens,  calves  or  other  property  belonging  to  said 
Lowd.  He  also  denied  that  he  at  any  time  converted  any 
of  said  property  to  his  own  use,  or  that  he  was  in  any  way 
indebted  to  said  Lowd  therefor.  But,  on  the  contrary 
thereof,  he  averred  that  he  had  paid  to  said  Lowd  the  full 
value  of  all  property  which  he  had  at  any  time  directly 
or  indirectly  received  from  him,  except  one  single  harness 
left  by  the  said  Lowd  on  the  premises  of  the  defendant, 
in  the  summer  of  1858,  which  said  harness  is  still  the 
property  of  said  Lowd,  and  ready  to  be  delivered  to  the 
plaintiff;  and  the  defendant  averred  that  he  offered,  by 
and  through  his  agent  and  attorney  in  this  action,  to  de- 
liver said  harness  to  the  plaintiff  before  this  action  was 
commenced.  He  also  denied  that  since  July  1st,  1857,  or 
at  any  other  time,  he  received  from  said  Lowd,  or  his 
agent,  any  sum  or  sums  of  money,  the  property  of  said 
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Lowd,  without  any  consideration,  or  with  a  view  of  de- 
frauding Smith,  or  preventing  him  from  collecting  his 
said  debt  against  Lowd.  He  also  denied  that  Lowd  ever 
pretended  to  sell  him  any  property  of  any  sort  or  descrip- 
tion, with  the  knowledge  of  the  defendant,  with  intent  to 
defraud  Smith  out  of  said  debt,  or  that  Lowd  ever  pretend- 
ed to  give  him  releases  for  said  property  or  for  any  cause 
or  causes  of  action,  with  the  knowledge  of  the  defendant, 
with  intent  to  defraud  Smith  out  of  his  said  debt  As  to 
the  intent  of  the  said  Lowd,  as  charged  in  the  complaint, 
the  defendant  had  no  knowledge  or  information  sufficient 
to  form  a  belief,  but  he  positively  averxed  that  if  any  such 
intent  existed  in  the  mind  of  Lowd^  it  was  unknown  to 
the  defendant,  and  that  he  did  not  participate,  in  any  of 
his  dealings  with  Lowd^  in  any  such  intent.  The  defend- 
ant also  denied  that  he  had  received  property  and  money 
of  Lowd,  to  an  amount  exceeding  $400,  or  any  other 
amount  whatever,  with  intent  to  defraud  Smith.  He  also 
denied  that  he  had  received  any  money  or  property  of 
Lowd  for  which  he  had  failed  or  refused  to  account ;  but 
on  the  contrary  thereof,  averred  that  he  had  fully  ac- 
counted for  all  money  and  property  of  said  Lowd  which 
at  any  time  came  to  his  possession  or  control.  As  to  the 
allegations  of  the  complaint  in  relation  to  the  amount  due 
from  Lowd,  before  and  at  the  time  the  alleged  judgment 
of  Smith  was  obtained  against  him,  and  the  amount  re- 
maining unpaid  thereon,  the  defendant  had  no  knowledge 
or  information  sufficient  to  form  a  belief. 

For  a  second  defense,  the  defendant  alleged  that  on  or 
about  the  1st  day  of  September,  1858,  he  and  the  said 
William  A.  Lowd  accounted  together  and  made  a  full, 
fair  and  final  settlement  of  all  accounts,  dealings,  claims 
and  demands  between  them,  upon  which  accounting  and 
settlement  a  balance  was  found  due  from  said  Lowd  to  the 
defendant,  which  balance  still  remains  unpaid. 

For  a  third  and  partial  defense,  the  defen4ant  alleged 
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that  the  pork  mentioned  in  the  complaint  was  taken  to 
market  by  him  at  the  request  of  Lowd  and  his  wife,  and 
also  bj  request  of  Smith ;  that  he  sold  said  pork  and  re- 
turned the  proceeds  thereof  to  the  wife  of  said  Lowd,  by 
his  directions ;  that  the  said  pork  was  claimed  by  Smith, 
by  virtue  of  a  chattel  mortgage  executed  to  him  by  Lowd ; 
that  Smith  afterwards  commenced  an  action  against  the 
defendant  for  taking  and  carrying  away  and  converting 
said  pork,  before  this  plaintiff,  who  was  and  is  a  justice 
of  the  peace  for  the  town  of  Waterford,  in  the  county  of 
Sar|itoga,  in  which  action  judgment  was  duly  given  by 
said  justice,  in  favor  of  said  plaintiff  and  against  the  de- 
fendant, for  the  value  of  said  pork,  which  judgment  had 
been  aflirmed  on  appeal  to  the  county  court  of  Saratoga 
county,  and  judgment  therein  duly  given  by  said  court  in 
favor  of  Smith,  against  this  defendant. 

And  for  a  fourth  and  partial  defense,  the  defendant 
alleged  that  in  the  fall  of  1857,  Lowd  was  possessed  of  a 
yearling  colt,  and  that  said  colt  was  claimed  by  Smith, 
under  and  by  virtue  of  the  chattel  mortgage  aforesaid; 
that  said  colt  was  for  a  short  time  in  the  possession  of  this 
defendant ;  that  Smith  commenced  an  action  against  this 
defendant,  in  the  Supreme  Court,  for  the  recovery  of  said 
colt,  with  damages  for  her  detention ;  that  in  said  action 
a  judgment  was  obtained  by  the  said  Smith  against  this 
defendant  for  the  recovery  of  said  colt,  if  a  recovery  there- 
of could  be  had,  and  if  not,  for  $60,  the  value  of  said  colt, 
with  damages  and  costs  ;  that  said  judgment  was  duly  en- 
tered and  docketed  in  the  oflBce  of  the  clerk  of  Saratoga 
county,  and  an  execution  thiereon  duly  issued  to  the  sher- 
iff of  Saratoga  county ;  that  the  said  sheriff  did  not  recover 
said  colt,  and  that  this  defendant  paid  to  William  B.  Har- 
ris, the  under-sheriff  of  said  county,  in  whose  hands  the 
said  execution  was,  and  before  the  return  day  thereof,  the 
full  amount  of  said  judgment  and  execution,  and  that 
nothing  is  now  due  thereon  to  the  said  Smith. 
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The  action  was  referred  to  a  referee,  and  tried  before 
him ;  who  found  the  following  facts : 

First  That  John  W.  Smith,  by  a  written  lease  executed 
25th  March,  1857,  rented  unto  William  A.  Lowd  his  farm 
in  Easton,  Washington  county,  from  April  Ist,  1857,  to 
April  Ist,  1858,  for  the  rent  of  $450,  payable  as  follows : 
^25  December  1st,  1857,  and  $225  April  1st,  1858. 

Second,  That  Lowd  gave  to  Smith  a  chattel  mortgage 
upon  a  colt,  certain  hogs,  and  other  personal  property,  as 
security  for  the  payment  of  said  rent,  and  went  into  the 
possession  of  the  premises  and  occupied  the  same  uqder 
said  lease. 

Third.  That  on  the  12th  day  of  October,  1858,  Smith 
recovered  a  judgment  against  Lowd  for  9304.25  damages 
and  costs,  for  the  balance  of  said  rent,  as  stated  in  the 
complaint  in  this  action.  That  execution  was  issued  upon 
said  judgment,  and  the  same  was  returned,  and  supple- 
mental proceedings  had  therein  and  the  plaintiff  appointed  * 
receiver  therein,  and  accepted  the  trust  and  gave  the 
security,  as  stated  in  the  complaint. 

Fourth.  That  said  judgment  remainad  wholly  unpaid, 
and  Lowd  had  no  property  out  of  which  said  judgment 
could  be  collected  on  execution,  at  the  time  said  execution 
was  in  the  hands  of  the  sheriff. 

Fifth.  That  about  the  12th  day  of  October,  1857,  and 
before  any  part  of  said  rent  became  due,  with  intent  to 
defraud  said  Smith,  the  defendant  took  and  carried  aw^ 
a  quantity  of  potatoes,  buckwheat,  pork,  hay  and  calves, 
and  other  property  of  said  Lowd,  and  converted  all  of  his 
chattel  property  liable  to  execution  into  money. 

Sixth.  That  with  like  intent  the  defendant  soon  after 
handed  over  the  money  arising  from  the  sale  of  said  prop- 
erty, by  direction  of  William  A.  Lowd,  to  Catharine  Lowd 
his  wife. 

Seventh.  That  before  the  defendant  received  or  disposed 
of  any  of  the  property  above  mentioned,  William  A.  Lowd 
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was  taken  sick,  and  continued  sick  until  in  December, 
1857,  during  which  time  the  control  and  management  of 
his  property  was  by  him  placed  in  the  hands  of  the  said 
Catharine  Lowd,  his  wife. 

Eighth.  That  with  like  intent  the  defendant,  afterwards 
and  about  November  25th,  1857,  induced  the  said  Catha- 
rine Lowd  to  place  a  portion  of  said  money,  amounting 
to  $200,  in  the  hands  of  the  defendant,  for  the  use  of  said 
Lowd  and  wife,  and  to  be  handed  over  to  them  or  for 
their  use  as  they  niight  want 

Ninth.  That  afterwards,  and  about  March  15th,  1858, 
the  defendant  became  security  to  one  Mancius  for  the 
rent  of  a  farm  leased  by  Lowd  of  him,  to  the  amount  of 
$120 ;  but  the  lease  thereof  was  taken  in  the  name  of  the 
said  Catharine.  That  on  the  1st  day  of  April,  1858,  the 
defendant  paid  to  said  Mancius  $100  on  account  of  said 
rent,  and  the  balance  of  said  rent  was  paid  by  the  said 
Catharine  about  April  15,  1858. 

Tenth.  That  about  December  12, 1857,  Smith  commenced 
an  action  against  Blood,  in  a  justice's  court,  charging 
Blood  with  fraudulently  selling  the  hogs  above  mentioned, 
and  impairing  his  security  upon  his  chattel  mortgage,  and 
recovered  a  judgment  thereon  for  960  damages,  besides 
costs,  January  16th,  1858,  for  the  value  of  said  hogs,  less 
the  value  of  killing  and  carrying  the  same  to  market 
That  the  defendant  appealed  from  said  judgment  to  the 
Saratoga  county  court,  where  the  same  was  affirmed  De-' 
cember  11,  1858,  and  the  said  judgment,  and  the  costs  of 
said  appeal,  were  collected,  on  execution,  from  the  defend- 
ant in  March,  1861. 

Meventh.  That  Smith  commenced  an  action  against 
Blood,  in  the  Supreme  Court,  in  March,  1858,  for  the  re- 
covery of  said  colt,  and  on  the  30th  day  of  August,  1858, 
recovered  a  judgment  against  said  defendant  for  the  pos- 
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session  of  said  colt,  with  $5  damages  and  $55.13  costs^ 
which  judgment  was  collected  of  Blood  on  execution. 

Twelfth.  That  the  defendant  also  paid  over  to  Charles 
Moore  $31.50  upon  Lowd's  note,  upon  which  Blood  was 
security,  and  which  note  and  security  were  given  prior  to 
the  defendant's  receiving  or  selling  any  of  the  property  of 
Lowd  above  mentioned. 

Thirteenth.  That  from  the  25th  of  April  to  the  25th  of 
May,  1858,  both  days  inclusive,  the  defendant  paid  to 
Lowd  in  cash,  and  to  his  wife,  at  his  request,  and  sold  to  him 
goods,  wares  and  merchandise,  to  the  amount  of  $20.60. 

Fourteenth,  That  during  the  illness  of  the  said  Lowd,  in 
the  fall  of  1857,  the  defendant  performed  work,  labor  and 
services  for  the  said  Lowd,  in  gathering  and  marketing 
the  property  above  mentioned,  to  the  amount  and  which 
were  of  the  value  of  ?25,  for  which  he  has  received  no 
compensation. 

Fifteenth.  That  this  action  was  commenced  on  the  4th 
day  of  December,  1858,  in  the  name  of  the  receiver  above 
mentioned. 

As  conclusions  of  law,  the  referee  found  the  following: 

1st.  That  the  payment  to  Mancius  of  $100,  on  the  1st 
day  of  April,  1858,  together  with  the  sum  of  $20.60  for 
money  paid  and  goods  sold  to  Lowd  by  the  defendant,  be- 
tween April  25th,  and  May  25th,  1858,  afforded  no  protec- 
tion to  the  defendant  agaiust  the  claim  of  Smith,  to  have 
satisfaction  of  his  said  judgment,  to  the  extent  and  out  of 
the  money  in  the  hands  of  said  defendant  belonging  to 
Lord. 

2d.  That  the  defendant  should  be  allowed  the  $60  dam- 
ages paid  upon  the  pork  judgment,  with  the  sum  of  $31.50, 
paid  upon  the  Ensign  note,  together  with  the  sum  of  $25 
for  services,  amounting  in  all  to  the  sum  of  $116.50,  and 
that  the  same  should  be  deducted  from  the  $200  in  his 
hands,  leaving  the  sum  of  $83.50  in  the  hands  of  said 
defendant 
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-  3d.  That  the  plaintiff  herein,  as  receiver,  was  entitled  to 
have  a  judgment  against  said  defendant  for  the  sam  of 
$83.50,  with  the  interest  thereon  from  April  1st,  1858, 
amounting  in  all  to  the  sum  of  $133.50,  with  the  costs  of 
this  action. 

Judgment  being  entered  accordingly,  the  defendant 
appealed. 

A.  Pandj  for  the  appellant 

JE.  F.  BuUardj  for  the  respondent. 

Bi/  the  Oourty  Rosbkrans,  J.  The  facts  found  by  the 
referee  do  not  sustain  his  conclusions  of  law,  or  the  judg- 
ment rendered  in  the  action.  If  the  defendant  intended 
to  defraud  the  creditors  of  Lowd  by  taking  and  convert- 
ing the  property  of  Lowd  into  cash,  such  intent  was  ren- 
dered harmless  by  his  delivering  the  proceeds  of  the  sale 
to  Lowd  or  his  wife,  who  was  his  authorized  agent ;  and 
if  he  subsequently  received  a  portion  of  such  proceeds, 
with  like  intent,  from  the  agent  of  Lowd,  for  the  use  of 
Lowd  and  his  wife,  and  to  be  handed  over  to  them,  or  for 
their  use  as  they  might  want,  such  intent  was  rendered 
harmless  by  his  paying  over  the  money  to  Lowd's  creditors 
or  to  Lowd  or  his  wife  by  Lowd's  direction.  The  creditors 
of  Lowd  could  not  be  injured  by  the  defendant's  possession 
of  the  property  of  Lowd,  or  his  sale  of  such  property,  or 
his  possession  of  the  proceeds  of  such  sale.  Either  could 
be  reached  in  the  hands  of  the  defendant  by  any  creditor 
who  was  in  a  condition  to  seize  the  property  under  execu- 
tion against  Lowd,  or  its  proceeds  under  proceedings  sup- 
plemeiitary  to  execution  or  creditor's  suit.  Besides,  it 
appears  from  the  proceedings  of  the  referee,  that  while 
any  of  Lowd's  property,  or  the  proceeds  of  its  sale,  were 
in  the  possession  of  the  defendant,  the  creditor  upon 
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whose  judgment  the  plaintiff  was  appointed  receiver,  was 
only  a  creditor  at  large  of  Lowd,  and  was  not  in  a  situa- 
tion to  question  the  bona  fides  of  the  transfer  of  the  prop- 
erty of  Lowd,  nor  the  right  of  the  defendant  to  take  his 
property,  nor  his  right  to  retain  the  proceeds  of  its  sale. 
And  whatever  wrongs  may  have  been  committed  by  the 
defendant  in  relation  to  Lowd's  property  or  its  proceeds, 
it  appears,  from  the  findings  of  the  referee,  that  they  were 
fully  settled  between  Lowd  and  the  defendant  before  the 
judgment  of  Smith  was  obtained.  This  settlement  and 
payment  of  the  amount  due  to  Lowd  discharged  the  de- 
fendant from  any  liability  to  the  creditors  of  Lowd,  who 
subsequently  obtained  judgment  against  him.  The  statute 
in  relation  to  conveyances  of  a  debtor's  property,  with  the 
intent  to  delay,  hinder  or  defraud  his  creditors,  has  no 
application  to  a  fraildulent  transfer  of  such  property  by 
any  one  except  the  debtor,  and  no  one  can  avail  himself 
of  the  statute  except  a  creditor  who  is  hindered,  delayed 
or  defrauded  thereby.  A  creditor  at  large  cannot  be  hin- 
dered by  such  transfer,  within  the  purview  of  the  statute 
referred  to.  The  referee  should  have  granted  a  nonsuit, 
as  asked  for  by  the  defendant,  for  the  reason  that  the  evi- 
dence did  not  show  any  money  or  property  of  Lowd  in  the 
possession  of  the  defendant  at  the  time  the  judgment  of 
Smith  was  obtained,  and  for  the  reason  that  it  appeared 
that  the  defendant  had  previously  fully  accounted  with 
Lowd  for  all  property  or  money  received  from  him  or  his 
wife.  The  cause  of  action  set  out  in  the  con\plaint  was, 
that  the  defendant  had  in  his  possession  either  the  prop- 
erty of  Lowd  or  its  proceeds,  for  wfeich  he  had  never  ac 
counted ;  and  this  was  the  only  cause  of  action  for  which 
the  plaintiff  could  recover.  And  after  the  referee  had 
found  that  before  judgment  was  rendered  against  Lowd 
the  defendant  had  fully  accounted  with  Lowd  for  all  the 
property  and  proceeds  of  property  of  Lowd  in  the  defend- 
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Imt's  possession,  there  remained  no  cause  of  action  against 
the  defendant,  the  settlement  not  having  been  found  to 
have  been  unfair  or  fraudulent 

The  judgment  should  be  reversed  and  a  new  trial  or- 
dered, with  costs  fb  abide  the  event 

[CLnrroir  Obxbbal  Tbbx,  May  7,  1867.    /omm,  JPotter  and  JSoitkram,  Jus- 
tices.] 
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Grant  and  others  vs.  Yandbboooe. 

Prooeedings  to  foreclose  a  lien,  under  the  mechanics'  lien  law,  are  purely  m 
rem,  founded  on  statute,  and  cannot  be  used  for  any  other  purpose  than  such 
as  the  statute  contemplates. 

Bach  prooeedings  operate  only  as  a  foreclosure  of  the  lien,  and  not  as  an  action 
for  the  collection  of  a  debt. 

The  judgment  in  these  proceedings  is  designed  to  enforce  the  lien }  and  unless 
one  is  recovered  and  docketed  during  the  life  of  the  lien,  i.  e.,  within  one 
year  from  the  time  of  the  creation  of  the  lien — ^none  can  be  recovered 
afterwards. 

A  judgment  recovered  after  the  expiration  of  the  year  is  unauthorised  and 
void,  and  will  be  vacated  on  motion. 

If  the  lien  has  expired  or  filled,  no  Judgment  whatever  can  be  rendered  for 
the  claimant.  He  cannot  convert  his  proceedings  into  an  action  for  the  recov- 
ery of  money  upon  a  personal  contract,  and  insist  upon  the  defendant's  per- 
sonal liabiUty. 

APPEAL  by  the  defendant  from  an  order  made  at  a  spe- 
cial term  denying  a  motion  to  set  aside  a  judgment  as 
irregular  and  void. 

This  was  a  proceeding  instituted  by  the  plaintiffs  as 
claimants,  against  the  defendant  as  owner,  under  the 
act  of  the  legislature  of  1854,  as  amended  by  the  act  of 
1858,  to  foreclose  a  mechanic's  lien  on  certain  premises 
of  the  defendant  situate  in  the  town  of  Watervliet,  Albany 
county,  N.  Y.  The  lien  was  created  and  filed  in  the  town 
clerk's  office  of  that  town  September  6,  1867.    A  notice, 
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substantially  in  the  form  prescribed  by  the  statue,  stating 
the  claim  to  be  for  $224.10,  for  materials  furnished  for, 
and  used  upon,  two  houses  of  the  defendant  in  Watervliet, 
(describing  the  lots,)  and  notifying  the  defendant  to  ap- 
pear and  answer,  or  that  judgment  would  be  taken  against 
him  for  the  amount  of  the  claim,  to  enforce  said  lien, 
accompanied  by  the  usual  bill  of  particulars  of  the  plain- 
tiff 's  claim,  was  served  on  the  defendant  April  18,  1868. 
An  answer  was  served,  in  June,  1868,  denying  the  claim 
and  the  amount ;  denying  the  purchase  of  the  materials^ 
and  denying  the  regularity  of  the  lien. 

Judgment  was  not  entered,  in  such  proceeding,  until 
May  29,  1869,  being  one  year  and  eight  months  after  the 
lien  was  created  and  filed,  and  it  was  then  entered  upon  a 
.  trial  of  said  issues  before  the  judge  holding  the  May  cir- 
cuit, in  the  absence  of  the  defendant,  who  failed  to  appear. 
The  findings  of  the  ju^ge  established  the  plaintiffs'  claim 
at  $224.10,  with  interest;  declaredthe  filing  of  the  lien, 
and  the  materials  to  have  been  furnished  for  the  houses 
specified  in  the  notice ;  and  ordered  judgment  in  favor  of 
the  plaintiffs,  for  the  amount  claimed.  Judgment  was 
accordingly  entered,  after  reciting  these  proceedings,  that 
the  plaintiffs  recover  the  amount  so  found,  together  with 
the  costs  as  taxed. 

The  defendant  gave  notice  of  a  motion  for  the  special 
term,  in  June,  1869,  to  set  aside  such  judgment  and  all 
subsequent  proceedings,  as  irregular  and  void,  on  the 
ground  that  the  lien  having  expired  September  6,  1868, 
no  judgment  whatever  could  be  entered  in  this  action,  in 
favor  of  the  plaintiffs.  An  execution  was  issued,  which 
showed  that  the  plaintiffs  advertised  for  sale  the  right, 
title  and  interest  which  the  defendant  had  when  the  lien 
was  filed. 

The  court,  at  special  term,  denied  the  motion,  and  the 
defendant  appealed  to  the  general  term. 
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Oharles  F,  Doyle^  for  the  appellant. 

«7.  F.  Orawfordj  for  the  respondents. 

By  the  Courtj  HoaEBooMy  J.  Under  a  somewhat  similar 
statute  in  New  York  city,  the  Court  of  Appeals  held,  in 
Freeman  v.  Crarrty  (3  Comst,  305,)  that  a  mechanic's  lien 
only  continued  one  year  from  the  commencement  thereof, 
and  was  not  prolonged  by  a  judgment  against  the  owner 
of  the  property,  obtained  within  the  year.  Such  a  judg- 
ment appears  to  have  been  obtained,  in  that  case,  against 
one  Armeat,  the  original  contractor  and  owner,  who  hav- 
ing died,  this  suit  was  instituted  by  way  of  %cire  fadasj 
against  the  defendant,  as  subsequent  owner  and  terre- 
tenant,  Armeat  having  sold  the  premises  to  him,  and  he 
purchasing  the  same  in  good  faith.  The  claimant's  lien, 
if  he  had  one,  having  thus  expired  on  the  6th  of  Septem- 
ber, 1868,  over  eight  months  before  judgment  was  ob- 
tained in  this  action — for  the  provision  for  the  continuance 
of  the  lien  is  subtantially  the  same  as  in  the  New  York 
statute — it  is  contended,  on  the  part  of  the  defendant,  that 
the  plaintiffs  were  not,  at  that  time,  viz..  May  29,  1869, 
entitled  to  any  judgment  whatever.  The  remedies  cre- 
ated in  the  mechanics'  lien  la\^  are  of  a  purely  statutory 
and  extraordinary  nature,  and  the  provisions  for  their 
enforcement  must  be  strictly  construed.  {Roberta  v.  Fow- 
ler^  3  F.  D,  Smithy  632.)  It  authorizes  a  summary  pro- 
ceeding to  obtain  a  judgment  and  to  enforce  the  payment 
of  claims  due  to  contractors  and  laborers,  and  declares  the 
court  open  at  all  times  for  the  purpose  of  facilitating  the 
collection  or  enforcement  of  such  claims,  (§  6  (?f  the  act  of 
1854,  p,  1086 ;)  and  claimants  must  take  advantage  of  the 
facilities  afforded  them  to  recover  and  docket  their  judg- 
ments ;  and  I  think  they  must  accomplish  it  during  the 
life  of  their  liens,  in  one  year,  or  else  thev  lose  their  claims 
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against  the  property,  bo  far  as  they  depend  upon  the  pro- 
visions of  that  act. 

This  statute  of  1854,  (Laws  of  1854,  p.  1086,)  as  amended 
by  the  laws  of  1858,  page  324,  which  amendment  simply 
extends  the  provisions  of  the  act  to  all  the  counties  of  the 
State,  except  New  York  and  Erie,  under  which  this  lien 
was  filed  and  proceedings  commenced,  authorizes  the  re- 
covery of  a  judgment  and  the  docketing  thereof^  and  pro- 
vides that  the  lien  shall  continue  until  the  expiration  of 
one  year,  unless  sooner  discharged,  but  that  when  a  judg- 
ment is  rendered  therein,  mtkin  the  year^  and  docketed,  it 
shall  be  a  lien  upon  the  real  property  of  the  party,  to  the 
extent  that  other  judgments  are  a  lien  thereon.  (See  §  20 
of  the  act  of  1854.)  There  is  no  express  provision  in  the 
act  that  judgment  may  be  entered  after  the  expiration  of 
the  year,  and  probably  because  one  year  was  deemed  suf- 
ficient time  for  a  contractor  or  laborer  to  collect  his  claim, 
and  to  enforce  it  by  judgment  and  execution.  The  pro- 
ceeding is  summary,  and  the  court  is  open  at  all  times  to 
aid  him,  and  with  proper  diligence  it  was  probably  sup- 
posed he  could  not  fail  to  obtain  his  judgment  within  the 
year,  if  entitled  to  it 

No  judgment  having  been  recovered  or  docketed  by  the 
claimant,  ia  this  case,  on  or  before  September  6,  1868,  it 
seems  to  me  he  was  not  at  any  time  after  that  entitled  to 
any  judgment  against  the  property  described  in  the  lien. 
(Freeman  v.  Oram,  3  N.  T,  Bep.  305,  309.) 

In  this  case  of  Freeman  v.  Cram,  an  action  was  brought 
by  Freeman  &  Watt,  the  contractors,  for  the  enforcement 
of  a  lien  under  the  lien  statute  of  1844,  and  the  question 
raised  for  the  decision  of  the  Court  of  Appeals  was, 
whether  the  claimant  had  any  lien  under  that  statute,  or 
whether  it  expired  at  the  end  of  the  year,  and  it  was  held 
by  the  court  that  it  expired  at  the  end  of  the  year,  and  was 
not  prolonged  by  an  action  commenced  within  the  year, 
or  by  a  judgment  obtained  within  the  year,  and  that  a 
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jodgment  subseqaently  obtained  did  not  relate  back  to  it 
and  keep  the  lien  alive. 

The  corresponding  sections  of  the  act  of  1844,  (under 
which  this  last  case  was  decided,)  and  the  act  of  1854, 
(under  which  these  proceedings  were  commenced^  in  re- 
lation to  the  duration  of  the  time,  are  as  follows : 

Act  of  1844,  §  3.  The  lien  created  by  this  act  shall  take 
effect  from  such  filing  and  such  service  of  the  said  notice, 
and  shall  continue  in  full  force  for  the  space  of  one  year 
thereafter,  &c. 

Act  of  1854,  §  20.  Every  lien  created  under  the  pro- 
visions of  this  act  shall  continue  until  the  expiration  of 
one  year,  unless  sooner  discharged  by  the  court,  or  some 
legal  act  of  the  claimant  in  the  proceedings,  &c. 

The  claimant,  on  the  29th  of  May,  1869,  when  the 
judgment  was  obtained  in  this  action,  was  not,  I  think, 
entitled  to  any  judgment  whatever.  He  could  not  recover 
under  the  lien,  as  that  had  expired.  (Freeman  v.  Oram^ 
3  If.  Y.  Bep.  305.)  There  being  no  lien,  and  the  proceed- 
ing statutory  and  special,  there  would  seem  to  be  no 
foundation  for  the  proceedings,  to  foreclose.  (Seals  v. 
Congregation  ^c,  1  E.  D.  Smithy  654.  Cronkrtght  v.  Thorn' 
gonj  Id,  661,  670.)  He  could  not,  I  think,  use  the  pro- 
ceedings commenced  to  foreclose  the  lien  for  any  other 
purpose  than  such  as  the  statute  contemplates.  (Sinclair 
V.  Fitch,  3  M  D.  Smithy  677.  Lewis  v.  Vamum,  Id.  690,  w. 
Foster  v.  PoUlony  2  id.  556.     Quimbg  v.  Sloan^  id.  594.) 

The  statute  authorized  him  to  proceed  against  the  prop- 
erty on  which  he  had  acquired  a  lien,  but  not — at  least  not 
except  in  connection  with  such  a  lieu — against  the  defend- 
ant personally;  and  he  had  no  right,  and  the  court  no 
power  to  grant  him  the  right,  to  change  the  nature  of  the 
proceedings.  (Sinclair  v.  Fitchy  3  E.  D.  Smith,  677.  Lewis 
Y.  Vamum,  Id.  690.     Quimhy  v.  Sloan^  2  id.  594  and  609.) 

It  has  been  held  in  the  Superior  Court  of  New  York, 
that  the  proceeding  to  foreclose  a  mechanic's  lien  is  a  pro- 
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ceeding  in  rem,  not  in  personaniy  and  operates  only  as  a 
foreclosure  of  a  lien,  and  not  as  an  action  for  the  collec- 
tion of  a  debt.  {Randolph  v.  Leary^  3  E,  D,  Smithy  Q2I1. 
4  Abb.  Pr,  Bep.  205.)  These  actions,  it  is  said,  are  purely 
proceedings  in  rem^  founded  on  statute,  and  can  be  used 
for  no  other  purpose,  when  this  purpose  fails.  {Quimby  v. 
Sloan,  2  E.  D,  Smithy  609.  Gronhright  v.  •  Thomp%on^  1  id, 
661.     Cox  V.  Brodericky  4  id,  721.) 

This  was  a  proceeding  in  rem  (primarily  at  least)  against 
specific  property  subject  to  this  lien,  which  proceeding 
against  the  property  existed  by  virtue  of  the  lien  created 
by  statute.  If  the  lien  expired  before  his  judgment  could 
be  had,  then  it  is  claimed,  with  much  force,  that  the  right 
to  recover  the  property  failed,  and  no  judgment  whatever 
could  be  had. 

If  the  lien  had  expired  on  September  6,  1868,  being  one 
year  after  it  was  created,  then  on  May  29,  1869,  when  the 
judgment  was  obtained,  there  was  no  lien;  consequently,- 
it  is  contended  no  judgment  could  be  rendered  against  the 
defendant,  or  the  property  in  question,  as  the  foundation 
for  the  proceedings  to  foreclose  was  swept  away.  (1  E.  D. 
Smith,  654,  661,  670.  2  id.  594,  609.)  "  Having  called  the 
defendant  into  court  in  a  peculiar  mode  prescribed  by  stat- 
ute for  a  particular  purpose,  only  applicable  to  a  specified 
claim,  if  the  lien  fails  the  plaintiff'  cannot  convert  his  pro- 
ceedings into  an  ordinary  action  for  the  recovery  of  money 
upon  a  personal  .contract,  and  insist  upon  the  defendant's 
personal  liability.''  (Quimby  v.  Sloan,  2  E.  D.  Smith,  609. 
Bailey  v.  Johnson,  1  Daly,  61.) 

It  would  seem  to  be  beyond  doubt,  under  section  20  of 
the  act  of  1854,  and  the  decision  in  3  N.  T,  Rep.  305, 
that  this  lien  had  failed  on  May  29, 1869.  The  judgment, 
it  would  seem,  could  only  sell  the  right,  title  and  interest 
of  the  defendant  when  the  lien  was  filed,  not  when  judg- 
ment was  docketed.  (Sections  11  and  \2  of  the  act  of  1854, 
p.  1089.    Smith  V.  Corey,  3  E.  D.  Smith,  642.  Doughty  v.  Dev- 
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Kn,'  1  id.  625.  Lenox  v.  TruBtees  of  TorkviUej  2  id.  673. 
See  also  1  id,  644;  2  -ST.  T.  Sep.  247.) 

But  the  plaintiffs  claim  that  althoagh  their  mechanics' 
lien  has  ceased  to  be  operative  by  reason  of  failing  to  fore- 
close within  a  year,  still  they  can  use  the  proceedings  they 
have  commenced,  to  foreclose  after  the  expiration  of  the 
lien,  as  an  action  on  contract  to  recover  the  claim  (which 
the  hen  secured)  and  obtain  a  judgment  which  binds  the 
defendant's  estate  generally  from  the  day  of  its  docketing; 
or,  in  other  words,  that  they  can  abandon  their  lien,  and 
recover  a  personal  judgment  against  the  defendant,  which 
will  bind  his  property  as  if  the  action  had  been  originally 
commenced  on  the  simple  contract,  irrespective  of  the  lien. 
Their  theory  is  based  on  section  14  of  the  laws  of  1854, 
page  1090,  which  says:  "After  issue  joined,  the  action 
shall  thereafter  be  governed  and  tried  in  all  respects  as 
upon  issue  joined  and  judgment  rendered  in  other  actions 
arising  on  money  demands  upon  contracts  in  said  court, 
and  the  judgment  enforced  as  prescribed  by  section  11  of 
said  act."  But  it  must  be  borne  in  mind  that  this  same 
language  was  used  in  section  8  of  the  laws  of  1851,  page 
955,  regulating  mechanics*  lien  in  New  York  city ;  and 
yet  the  court  held,  in  Quimhy  v.  Sloan^  (2  E.  D,  Smithy 
609,)  and  Sinclair  v.  Fitch,  (3  id,  691,)  both  decided  under 
the  law  of  1851,  section  8,  page  755,  that  notwithstanding 
that  section  8  of  1851,  the  proceedings  could  not  be  used 
to  recover  a  personal  judgment  against  the  defendant. 
That  if  the  lien  had  expired  or  failed,  no  judgment  what- 
ever could  be  rendered  for  the  plaintiff,  and  that  the  plain- 
tiff could  not  convert  his  proceedings  into  an  action  for 
the  recovery  of  money  upon  a  personal  contract,  and  insist 
upon  a  personal  liability.  Those  cases  were  where  the 
contractor  sued  the  owner  and  established  his  claim,  but 
failed  to  establish  any  lien. 

Section  8  of  the  laws  of  1851,  page  955,  under  which 
Qui9ib}/  V.  Sloan,  (3  K  D.  Smith,  607 ;)  Sinclair  v.  Fitch, 
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(3  id.  691 ;)  and  Randolph  v.  Leary,  (Id.  637,)  were  decided, 
reads  as  follows :  "  After  issue  joined,  the  action  shall  be 
governed,  tried  and  judgment  thereon  enforced,  in  all 
respects,  in  the  same  manner  as  upon  issues  joined  and 
judgment  rendered  in  all  other  civil  actions  for  the  recov- 
ery of  money,  in  the  said  court/* 

So,  it  will  be  perceived,  almost  the  very  ideptical  lan- 
guage is  used  in  section  8  of  the  laws  of  1851,  page  955, 
as  is  used  in  section  14  of  the  laws  of  1854 ;  and  the  court 
held,  in  2  JB.  D.  Smithy  609,  that  section  8  of  the  laws  of 
1851  does  not  allow  a  personal  judgment  against  the  de- 
fendant. "  The  judgment  is  designed  to  enforce  the  lien. 
This  proceeding  is  called  a  proceeding  to  enforce  the  lien. 
{Sections  6  and  11,  act  of  1854)  The  execution  to  be  issued 
is  for  the  enforcement  of  the  claim.  {Section  11,  act  of 
1854.)  By  the  first  section  the  extent  of  the  lien  is  con- 
fined to  the  right,  title  and  interest  of  the  owner  existing 
at  the  time  of  filing  the  notice,  and  the  form  of  the  judg- 
ment and  execution  will  require  adaptation  to  this  limita- 
tion. And  when  the  legislature,  in  the  act  in  question, 
has  likened  the  proceedings  herein  to  proceedings  upon 
issues  joined  and  judgments  rendered  in  other  civil  actions 
for  the  recovery  of  moneys,  they  must  be  deemed  to  mean 
civil  actions  for  the  recovery  of  money  secured  by  liens 
upon  property  in  some  sort  resembling  the  liens  contem- 
plated by  this  statute.'*  {Dmighty  v.  Devlin^  1  E.  D. 
SmUky  644) 

Again,  in  Cronkright  v.  Thomson j  (1  JS.  D.  Smithy  663,) 
decided  under  section  8  of  the  laws  of  1851,  it  is  said  the 
proceeding  is  not  an  action  to  recover  money  from  the 
defendant  personally,  for  goods  sold  to  a  contractor,  or 
labor  done  for  him.  It  is  instituted  to  foreclose  a  lien 
upon  property.  It  is  a  proceeding  in  rem^  and  the  first 
step  is  to  prove  a  lien  ;  for  without  that  there  is  no  found- 
ation for  the  proceeding." 

Section  20  of  the  laws  of  1854,  page  1091,  by  providing 
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that  the  judgment,  if  obtained  within  the  year,  shall 
become  a  lien  upon  the  real  estate  of  the  party,  to  the 
extent  that  other  judgments  are,  would  seem  to  intend  to 
exclude  a  judgment  obtained  subsequently.  It  would 
seem  to  intend  that  no  judgment  can  be  rendered  after 
the  year,  because  it  can  only  be  a  lien  provided  it  is  ob- 
tained in  the  action  within  a  year.  Ko  judgment  was 
rendered  in  this  action  until  eight  months  after  the  lien 
had  expired ;  that  is,  eight  months  after  the  year  during 
which  the  lien  existed  had  expired ;  or,  in  other  words, 
the  lien  was  filed  September  6,  1867 ;  it  expired  Septem- 
ber 6,  1868,  and  judgment  was  rendered  May  29, 1869, 
eight  months  after  the  expiration  of  the  year  and  lien. 

Then  these  conclusions  from  the  decisions  would  seem 
to  be  warranted : 

1.  The  lien  expired  September  6,  1868. 

2.  The  judgment  obtained  May  29,  1869,  did  not  relate 
back  and  authorize  a  sale,  or  prolong  the  lien. 

3.  If  there  was  no  lieti  on  May  29,  1869,  because  it  had 
expired,  then  there  was  no  lien  to  foreclose,  and  could  be 
no  valid  proceeding  for  that  purpose,  and  no  judgment 
could  be  rendered  in  favor  of  the  plaintiff 

4.  No  personal  judgment  could  be  rendered  in  favor  of 
the  plainti^  in  these  proceedings. 

5.  If  the  lien  has  expired,  then  no  right  exists  to  sell 
the  property  in  question,  as  a  judgment  does  not  resusci* 
tate  it,  and  the  judgment  within  a  year  only  determines 
the  amount  of  the  lien  and  the  order  of  foreclosure.  The 
judgment  does  not  take  efiect,  as  in  ordinary  cases,  from 
the  time  and  by  force  of  its  docketing,  but  rather  by  force 
of  the  lien.  The  judgment  does  not  make  the  lien.  That 
exists  by  the  notice  as  filed.  The  judgment  simply  de- 
termines the  amount,  and  orders  sale ;  hence  if  there  be 
no  lien  there  is  nothing  to  determine,  and  the  docket  de- 
termining nothing,  a  judgment  is  irregular  and  void. 
Hence^  there  being  no  lien  existing,  the  judgment  cannot 


174  CASES  m  THE  SUPREME  COURT. 

Grant  r.  Vandercook. 

restore  it,  and  the  judgment  rendered  not  being  itself  an 
authorized  lien,  under  the  statute,  against  the  defendant's 
property,  cannot  be  upheld  and  enforced  for  any  other 
purpose. 

If  the  plaintiffs  have  any  claim  against  the  defendant, 
and  that  claim  exists,  they  must  proceed  in  the  ordinary 
way  to  enforce  it;  and  the  defendant  being  perfectly  sol- 
vent, worth,  as  stated  in  his  affidavit,  some  $24,000,  over 
and  above  debts,  there  is  no  hardship  in  compelling  them 
so  to  do,  and  no  equity  can  intervene  to  prevent  it 

The  judgment  does  not  become  a  lien  against  the  prop- 
erty of  the  defendant  by  force  of  its  being  recovered  and 
docketed,  but  simply  determines  the  amount  of  the  lien 
and  directs  a  sale  of  the  right,  title*  and  interest  of  the 
defendant  in  the  property  when  the  lien  was  filed.  {See 
Freeman  v.  Cram^  3  Gomst  308,  309.) 

The  lien  of  a  judgment  on  contract  and  one  on  me- 
chanics' lien  are  different,  and  not  connected  with  each 
other,  only  so  far  as  a  judgment  and  sale  are  made,  under 
the  lien,  within  a  year.  The  lien  is  not  so  much  by 
force  of  the  judgment  as  of  the  mechanics*  lien ;  the  judg- 
ment does  not  give  birth  to  the  lien,  but  only  provides  the 
means  to  enforce  it.  The  lien  exists  by  virtue  of  the  stat- 
ute, and  independently  of  the  judgment 

The  lien  does  not  take  effect  when  judgment  is  docketed, 
but  relates  back  to  the  time  when  the  mechanic's  lien  is 
filed.  Hence,  if,  when  .the  judgment  was  docketed,  the 
lien  had  expired,  then  there  was  no  lien  on  the  defend- 
ant's property  which  the  judgment  could  sell  or  relate 
back  to.  There  was  no  lien  by  force  of  the  judgment 
simply,  for  that  created  no  lien,  and  bound  no  property, 
unless  the  mechanics'  lien  was  in  force.  There  was  then 
a  want  of  power  in  the  court  to  order  the  judgment;  that 
is,  the  court  had  no  jurisdiction  to  enforce  the  lien,  as  the 
lien  had  already  expired.    In  such  cases  a  motion  to  set 
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aside  and  vacate  the  judgment  is.proper,  and  the  party  is 
not  driven  to  an  appeal  from  the  judgment  The  judgment 
being  not  authorized  by  law  or  the  statute  in  question, 
and  not  in  conformity  to  it,  I  think  the  remedy  by  motion 
was  proper.  {See  13  How.  Pr,  43.  17  Ahh.  36,  n.  12  id. 
331.     40  Barh.  408,  415.) 

"  The  objection  to  the  judgment  is  not  to  its  irregular- 
ity, but  that  it  is  altogether  unauthorized,  and  void  or  void- 
able for  want  of  authority  in  the  court  to  render  it;  in 
snch  cases  the  judgment  should  be  vacated,  on  motion." 
{See  12  Ahh.  331,  333.)  The  defendant  was  not  bound  to 
appear  on  the  trial  and  raise  this  question.  As  it  strikes 
at  the  root  of  the  whole  proceedings,  it  is  a  jurisdictional 
defect,  which  can  be  taken  advantage  of  at  any  stage  of 
the  proceedings.  It  is  not  a  question  of  irregularity 
simply,  which  the  party  could  waive  by  not  raising^it  on 
the  trial,  but  it  is  a  question  of  want  of  power  in  the  court 
to  order  judgment,  as  the  foundation  of  the  judgment  had 
been  swept  away.  The  lien  which  founded  the  action 
and  the  plaintiffs'  right  to  recover,  was  of  no  effect  and 
validity.  It  had  expired.  Consequently  no  judgment 
could  be  rendered  under  the  Uen.  It  could  not  be  used 
as  a  foundation  for  the  execution  issued  upon  it.  {Quimhy 
V.  Sloan,  2  E.  D,  Smithy  609.  Gronkright  v.  Thom9on^  1  id, 
661.  Cox  V.  Broderick,  4  id.  721.)  Nor  to  recover  upon 
contract  the  debt  which  the  lien  professed  to  secure.  So 
the  want  of  power  is  apparent.  The  defendant's  remedy, 
by  motion,  to  vacate  a  judgment  without  authority,  seems 
to  be  proper.  The  judgment  does  not  conclude  him,  as 
it  is  without  jurisdiction.  It  has  been  held,  in  various 
cases,  that  where  a  judgment  is  void  or  voidable,  the 
proper  way  is  to  move  to  set  aside  or  vacate  it.  (24  N.  Y. 
Rep.  72.  6  HiU,  242.  6  Cowen,  393.  3  id.  68.  22  How. 
Pr.  265.) 

Upon  the  authorities  quoted,  and  a  proper  construction 
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of  the  statute  in  question,  I  think  the  motion  should  have 
been  granted,  and  the  judgment  and  subsequent  proceed- 
ings vacated  and  set  aside,  with  costs. 

The  order  appealed  from  should  therefore  be  reversed, 
with  costs. 

[Albavt  Qevbhal  Tbbm,  December  6, 1869.    MtSetf  In^alb  and  Soffeboom, 
Justioes.] 
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Pruyn  v8.  Brinkerhoff. 

Whether  respondents  in  an  appeal  by  an  executor  and  legatee  from  a  decree 
of  the  surrogate,  admitting  a  will  to  probate,  will  not  waive  the  right  to 
object  to  the  executor's  ability  to  appeal,  by  their  default  in  not  answering, 
and  m  allowing  an  order  to  be  entered  that  the  appeal  be  heard  ex  parte? 


A  gift,  by  will,  to  an  executor,  of  a  sum  of  money  as  a  compensation  for  his 
services  as  such,  over  and  above  his  commissions,  stands  in  the  same  posi- 
tion, and  partakes  of  the  same  character,  as  the  commissions  of  an  executor. 
It  is  not  an  absolute  gift,  and  not  such  a  devise  or  legacy  as  becomes  for- 
feited under  the  statute,  (2  J2.  S.  65,  ^  50,)  by  the  legatee  becoming  a  sub- 
scribing witness  to  the  execution  of  the  will. 

Nor  are  a  devise  of  real  estate  in  trust  to  make  partition,  and  for  various 
special  purposes,  or  a  gift  of  personal  estate  in  trust,  forfeited  by  the  devisee 
or  legatee  becoming  a  subscribing  witness. 

Whether  the  above  statutory  provision  is  superseded  and  amended  by  section 
899  of  the  Code  of  Procedure  V    Quare, 

MOTION  to  dismiss  the  appeal  of  Eobert  H.  Pruyn,  as 
executor  and  legatee,  from  a  portion  of  the  decree  of 
the  surrogate  of  Albany  county,  admitting  to  probate  the 
will  of  Blandina  Dudley,  deceased,  by  which  counsel  fees 
were  awarded  to  counsel  appearing  in  support  of,  and  in 
opposition  to,  the  will. 

The  appellant  was  appointed  executor  by  a  codicil.  He 
was  a  subscribing  witness  to  the  will,  and  was  examined 
as  such  under  a  commission,  while  in  Japan,  and  testified 
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to  the  execution  of  the  will,  without  having  any  knowl- 
edge of  the  existence  of  the  codicil.  By  the  will  he  was 
appointed  a  trustee  of  the  real  estate,  to  make  partition, 
and  for  various  special  purposes.  He  was  also  a  legatee 
in  trust,  and  the  sum  of  one  thousand  dollars  was  be- 
queathed to  him  as  a  compensation  for  his  services  as  ex- 
ecutor, over  and  above  his  commissions. 

The  respondents  were  duly  served  with  a  petition  of 
appeal,  on  the  22d  of  June,  1867,  and  were  in  default  for 
not  answering;  an  order  having  been  entered,  on  the 
proper  affidavit,  that  the  appeal  be  heard  ex  parte^  under 
rule  44. 

J.  F.  Seymour  and  A.  Larmng,  for  the  appellant 


J.  Forsyth  and  JST.  Smithy  for  the  respondents. 

By  the  Courty  Milleb,  J.  There  may^  perhaps^  be  some 
question  whether  the  respondents  have  not  waived  the 
right  to  object  to  the  executor's' ability  to  appeal,  by  their 
default  in  not  answering,  and  in  allowing  an  order  to  be 
entered  that  the  appeal  be  heard  ex  parte.  But  passing 
by  the  question  of  waiver,  I  think  the  motion  to  dismiss 
the  appeal  to  the  Supreme  Court,  from  the  surrogate's 
decree,  must  be  denied. 

By  the  statute,  (2  M.  S.  66,  §  55,)  the  right  of  appeal  is 
given  to  any  devisee  or  legatee  named  in  the  will  of  the 
testator.  The  appellant  is,  I  think,  both  a  devisee  and  a 
legatee  in  trusty  under  the  will ;  and  unless  the  devises  and 
bequests  to  him  are  forfeited  by  the  provisions  of  2  Bev. 
Stat  65,  §  50,  he  has  a  clear  right  of  appeal  The  stat- 
ute last  cited  does  not,  I  think,  deprive  the  appellant  of 
such  right,  and  he  is  not  such  a  devisee  or  legatee  as  is 
deprived  of  that  privilege.  The  term  "beneficial,"  in 
that  section,  has  been  held  not  to  apply  to  all  kinds  of 
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devises  and  bequests,  and  none  bat  sugh  as  are  compre- 
hended within  this  class  are  avoided.  (McDonough  v. 
Loughliny  20  Barb.  244,  245.)  The  devise  of  one  thous- 
and dollars  was  bestowed  as  a  compensation  for  services 
to  be  rendered  as  an  executor;  and  it  stands  in  the  same 
position,  and  partakes  of  the  same  character,  as  the  com- 
missions of  an  executor.  It  was  not  an  absolute  gift,  and 
not  such  a  devise  or  legacy  as  becomes  forfeited  under  the 
statute.  Nor  are  the  devises  in  trust  forfeited 'within  the 
provisions  of  the  statute  in  question.  This  principle  is 
expressly  held  in  the  case  cited,  and  I  think  it  is  decisive 
upon  the  question  now  submitted  to  our  consideration. 

It  is  urged  that  the  statute  is  superseded  and  amended 
by  section  399  of  the  Code,  and  that  this  should  be  con- 
strued in  connection  with  2  Bev.  Stat.  65,  §  50 ;  but  as 
there  are  other  grounds  upon  which  this  motion  should 
be  denied,  it  is  not  essential  to  enter  upon  a  discussion  of 
the  question  how  far  this  provision  of  the  Code,  designed 
as  it  was,  to  change  the  old  common  law  rule  which  pre- 
cluded all  persons  who  were  interested,  from  testifying  as 
witnesses,  modifies  or  affects  the  statute. 

The  motion  to  dismiss  the  appeal  must  be  denied,  with 
ten  dollars  costs. 

[Albaht  Obnbbal  Tebm,  September  16,  1867.    MUler,  JngaSU  and  Eog^ 
bootHf  Jostioes.] 
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Abigail  W.  Eaton,  adm'x,  and  others,  adm'ra  of  Josiah     \-Win 
Eaton,  deceased,  vs.  John  P.  Algbe  and  others.  \^m 

In  an  action  upon  a  promissory  note,  brought  since  the  Code,  the  defendant 
has  a  right  to  prove  that  the  plaintiff  is  not  the  real  owner  of  the  note 
sued  on. 

If  the  plaintiff  is  not  a  regular  indorsee  or  holder,  but  holds  the  note  merely  as 
agent  for  the  payee,*  against  whom  the  defendants  claim  to  have  a  good  de- 
fense, tibey  are  interested  in  questioning  the  plaintiff's  title,  and  have  the 
right  to  show  his  want  of  interest. 

If  the  plaintiff  is  not  the  real  party  in  interest,  that,  of  itself,  under  section  111  ' 

of  the  Code,  is  a  bar  to  all  further  proceedings  in  the  action,  and  a  complete 
defense,  as  against  the  plaintiff. 

The  law  of  this  State  no  longer  permits  actions  to  be  prosecuted  in  the  name 
of  nominal  plaintifib.  The  moment  the  fact  appears  that  the  plaintiff  is  not 
the  real  party  in  interest,  the  action  is  ended ;  no  matter  what  is  the  charac- 
ter of  the  instrument  on  which  it  is  founded ;  whether  negotiable  or  not ;  or 
whether  the  defendant  has  or  has  not,  any  defense  to  the  indebtedness. 

APPEAL  from  a  judgment  entered  upon  the  verdict  of 
ajurj. 

The  action  was  brought  in  1858,  by  Josiah  Eaton,  then 
in  life,  against  the  defendant  John  P.  Alger,  and  Wilks 
8.  Alger,  since  deceased,  on  a  prom^sorj  note,  purporting 
to  be  made  by  the  defendant  John  P.  Alger,  and  indorsed 
by  Wilks  8.  Alger,  for  $629.75. 

The  defendants  answered  separately,  and  set  up  the 
same  defenses,  namely :  First,  that  the  note  was  void  for 
usury  taken  by  the  payee,  Clark ;  and,  secondly,  that  the 
plaintiff  was  not  the  real  party  in  interest,  but  that  the 
note,  at  the  time  of  the  commencement  of  the  action, 
belonged  to  and  was  the  property  of  Ira  M.  Clark,  the 
payee  in  said  note,  who  was  the  real  party  in  interest  in 
the  action. 

The  action  was  tried  at  the  Saratoga  circuit,  in  May, 
1860,  before  Justice  James  and  a  jury,  where  the  plaintiff 
was  nonsuited  on  both  of  the  grounds" set  up  in  the  answer 
in  defense,  and  judgment  was  entered  up  for  the  defend- 
ants, on  the  verdict,  for  costs^  which  was  afterwards,  on 
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appeal,  affirmed  by  the  general  term  in  the  fourth  district, 
but  which  was  subsequently,  on  appeal,  reversed  by  the 
Court  of  Appeals,  and  a  new  trial  granted.  Pending  the 
appeal  in  the  Court  of  Appeals,  the  original  plaintiff, 
Josiah  Eaton,  died,  and  the  present  plaintiffs,  his  admin- 
istrators, were  duly  substituted  in  his  place  and  stead; 
and  the  defendant  Wilks  8.  Alger*  having  died,  his  ex- 
ecutors, J.  P.  Butler  and  Elihu  Wing,  were  duly  substi- 
tuted defendants  in  his  place  and  stead. 

The  action  was  again  tried  at  the  Saratoga  circuit,  in 
January,  1868,  before  Justice  Kosekrans  and  a  jury. 

On  the  trial  the  plaintiffs  proved  the  making  and  in- 
dorsing of  the  note,  and  rested.  The  defendants  then 
offered  to  show  that  the  plaintiffs'  intestate,  Eaton,  said 
to  the  defendant  John  P.  Alger,  before  this  suit  was 
brought,  that  he  had  no  interest  in,  or  title  to,  the  note, 
but  was  the  mere  agent  of  Clark.  This  was  objected  to 
as  irrelevant  and  incompetent,  and  beca^ise  the  defendants 
were  not  in  a  position  to  question  the  title  ^f  the  plaintiffs 
to  the  note.  The  objection  was  sustained,  and  the  defend- 
ants excepted. 

The  defendants  then  put  the  following  receipt  in  evi- 
dence :  "  Reed,  of  Ira  M.  Clark  a  note  against  J.  P.  Alger, 
indorsed  by  W.  8.  Alger,  for  six  hundred  and  twenty-five 
75-100  dollars,  which  I  agree  to  account  for  on  demand. 
Aug.  24th,  1858.    Josiah  Eaton." 

And  in  connection  therewith  again  offered  the  evidence 
above  stated,  which  was  again  objected  to  and  excluded, 
and  the  defendants  excepted. 

The  defendants  then  offered  to  show  that  it  was  not  de- 
signed by  the  parties  that  the  title  to  the  note,  or  any 
interest  therein,  should  vest  in  Eaton;  that  he  only  took 
it  as  agent.  This  was  objected  to,  the  objection  sustained, 
and  the  defendants  excepted.  The  defendants  next  offered 
to  show  that  Clark  claimed  to  own  the  note,  and  said 
that  Eaton  had  no  interest  in  it.    This  was  objected  to. 
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the  objection  sustained,  and  the  defendants  excepted. 
The  evidence  being  closed,  the  defendants'  counsel  re- 
quested the  court  to  charge  the  jury  that  the  receipt  on 
its  face,  unexplained,  showed  the  note  in  suit  to  be  the 
property  of  Clark ;  and  that  Eaton  had  no  right  or  title  to 
it,  at  the  commencement  of  this  action.  The  court  refused 
BO  to  charge,  and  the  defendants  excepted.  The  plaintiffs 
had  a  verdict  for  the  amouut  of  the  note  and  interest, 
upon  which  judgment  was  entered,  and  the  defendants 
appealed. 

A,  Pondf  for  the  appellants. 

The  judge  erred  in  excluding  the  evidence  offered  to 
show  that  the  title  to  the  note  in  suit,  at  the  commence- 
ment of  the  action,  was  in  Clark,  the  payee,  and  not  in 
Eaton,  and  that  the  latter  had  no  interest  therein. 

I.  By  the  Code  (§  111)  the  law  is  now  universal,  that 
unless  in  certain  excepted  cases  mentioned  in  section 
114,  of  which  this  is  not  one,  "  every  action  must  now  be 
prosecuted  in  the  name  of  the  real  party  in  interestj*'  and  the 
decisions  of  the  court  are  to  that  effect.  {Edwards  v. 
GampbeU,  23  Barb.  423.  Killmore  v.  Culver,  24  id.  656. 
Lounsbury  v.  Depew,  28  id.  44.  James  v.  Chalmers,  2  Seld. 
209,  215.  NeUon  v.  Eaton,  26  N.  T.  Rep.  410,  413,  414. 
Clark  V.  Phillips^  21  How.  87.  Byxbie  v.  Wood,  24  N.  7. 
Bep.  609.) 

IL  The  cases  of  City  Bank  v.  Perkins,  (29  N.  Y.  Rep. 
554,)  and  Brmm  v.  Penfield,  (36  id.  473,)  have  no  applica- 
tion to  this  case.  In  each  of  those  cases  there  was  a  formal 
transfer  of  the  note  in  question,  and  the  only  contest  was 
in  regard  to  whether  an  jactual  transfer,  good  in  form  and 
for  a  valuable  consideration,  could  be  impeached  by  the 
defendants,  by  showing  that  the  transfer  was  not  good  as 
against  the  party  transferring,  and  it  was  properly  held 
that  it  could  not.  But  that  was  far  jfrom  holding  that  an 
agent;  having  no  transfer  at  all  of  the  note  to  himself, 
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and  no  interest  in  it' whatever,  and,  so  far  as  appears,  with- 
out any  authority  from  the  owner  and  party  in  interest  to 
sue,  either  in  his  own  name  or  that  of  the  owner,  can, 
under  the  Code,  maintain  an  action  on  a  negotiable  prom- 
issory note,  payable  to  bearer.  I  maintain  that  such  a 
case  is  directly  within  the  prohibition  of  section  111  of 
the  Code.  ITor  can  the  defense  be  excluded  on  the  prin- 
ciple enunciated  in  Oage  v.  Kendall,  (15  Wend.  640.)  That 
was  a  case  before  the  Code,  and  the  court  say,  (p.  641 :) 
"  It  is  true,  as  contended  for  by  the  plaintiff  in  error,  that 
suits  should  be  brought  by  the  persons  having  the  legal 
interest  in  contracts;  but  in  the  case  of  negotiable  paper, 
a  suit  may  be  brought  in  the  name  of  a  person  having  no 
interest  in  the  contract"  And  the  court  assign  the  rea- 
son: "He  may  sue  as  trustee  for  those  interested.'*  Now 
the  Code,  on  this  subject,  has  abolished  all  but  "  express 
trusts,"  and  a  person  who  has  a  promissory  note  payable 
to  bearer,  in  his  possession,  simply  as  an  agent  of  the 
owner,  and  without  any  interest  therein  himself,  and  with- 
out, so  far  as  appears,  any  instructions  to  bring  a  suit  on 
it  in  the  name  of  any  one,  is  not  the  "trustee"  of  an 
"  express  trust,"  within  the  meaning  of  the  statute,  and 
therefore  not  authorized  by  virtue  of  such  possession, 
merely,  to  bring  a  suit  thereon  in  his  own  name. 

The  design  of  section  111  of  the  Code  manifestly  was 
to  adopt  the  equity  rule  as  to  who  might  sue,  as  applicable 
to  all  cases,  and  no  exception  was  made  in  favor  of  the 
holder  of  negotiable  paper;  and  it  would  be  a  repeal  j[7r(? 
tanto  of  this  statute  to  so  construe  it  as  to  engraft  such  an 
exception  upon  it.  The  language  of  Judge  Wright,  in 
his  opinion  in  this  case,  when  a  new  trial  was  granted  by 
the  Court  of  Appeals,  may  be  broad  enough  to  repeal  sec- 
tion 111  of  the  Code,  as  contended  for. by  the  plaintiff, 
but  I  submit  that  so  far  as  the  decision  went  in  regard  to 
the  question  actually  involved,  it  was  a  palpable  repeal  of 
that  principle  of  the  common  law,  hitheilo  regarded  as 
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well  settled,  that  excludes  all  parol  evidence  to  add  to.or 
vai^  a  written  contract;  and  that  is  sufficient  for  one 
opinion  of  a  judge  to  effect,  at  one  time,  without  attribut- 
ing to  it  the  further  consequence  of  repealing  a  plain  stat- 
utory enactment,  when  the  question  as  to  its  application 
to  the  case  was  not  involved  in  the  appeal.  The  Court  of 
Appeals  may  possibly,  when  the  question  comes  properly 
before  them,  conclude  to  repeal  section  111  of  the  Code, 
so  &r  as  it  applies  to  suits  upon  negotiable  paper ;  but 
until  that  time  arrives,  and  the  Court  of  Appeals  actually 
so  decides,  I  respectfully  submit  that  the  defendant  is  en- 
titled to  the  benefit  of  the  statute  as  it  stands;  and  which, 
in  the  language  of  Judge  Welles,  in  James  v.  Ohalmer%y 
(2  8eld.  215,)  is  this :  that  "  under  the  Code  of  Procedure, 
if  it  appears  that  the  plaintiff  is  not  the  real  party  in  in- 
terest, it  is  a  bar  to  the  action^  and  no  further  drfense  is 
necessary'* 

The  defendants  offered  evidence  to  show  just  this  fact, 
and  it  was  excluded,  and  an  exception  was  taken,  and  it 
must  now  be  assumed  that  sufficient  evidence  would  have 
been  given  to  prove  the  issue  in  favor  of  the  defendants, 
had  it  been  admitted.  The  exclusion  was  therefore  erro- 
neous, as  such  fact  constituted  a  flat  bar  to  the  action. 

m.  But  suppose  the  evidence  offered  and  excluded  did 
not  tend  to  show  a  full  defense  to  the  action,  still  its  ex- 
clusion was  error.  It  was  competent,  in  order  to  make 
the  declarations  of  Clark,  the  payee,  which  were  proved, 
evidence  in  chief,  instead  of  being  merely  impeaching 
evidence.  If  Clark  was  the  party  in  interest,  and  the 
plaintiffs  were  his  trustees,  merely,  then  the  declarations 
of  Clark  were  admissible  as  evidence  in  chief  on  the  trial. 
Excluding  proof  of  the  essential  fact  of  interest,  prevented 
the  defendants  from  that  benefit  from  Clark's  declarations 
they  were  entitled  to,  and  was  therefore  error.  (James  v. 
Chalmersy  2  Seld.  215.  Booth  v.  Sweezey,  4  id.  276,  280. 
(Gardner  v.  Bardeuj  34  N.  T.  Bep.  435.) 
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IV.  But  the  judge  erred,  in  any  event,  in  sustaining  the 
ohjections  to  the  evidence  pflfered  by  the  defendants  to 
show  that  the  plaintiff  was  not  the  party  in  interest  in  the 
action.  One  of  the  objections,  which  was  sustained  by 
the  judge,  was  ^^  that  the  defendants  were  not  in  a  position 
to  question  the  title  of  the  plaintiffs  to  the  note'  in  suit."  . 
This  was  manifestly  erroneous,  and  this  decision  entirely 
foreclosed  the  defendants  from  making  any  defense  what- 
ever, based  on  the  question  of  want  of  title  in  the  plain- 
tiff to  the  note  in  suit.  It  was  tantamount  to  holding  that 
the  defendants  occupied  such  a  position  that  they  were 
estopped  from  contesting  the  title  of  the  plaintiff  to  the 
note  in  suit,  on  any  ground  whatever.  Under  that  ruling, 
evidence  to  show  a  fraudulent  holding  or  possession  of  the 
note  by  the  plaintiff  was  inadmissible.  All  evidence 
tending  in  any  degree  to  impeach  the  title  of  the  plaintiff 
to  the  note  in  suit  became  inadmissible ;  and  if  such  proof 
was  open  to  the  defendants  for  any  purpose — ^that  is  to 
say,  for  the  purpose  of  showing  a  mala  fide  title — then  the 
decision  was  erroneous,  ^nd  the  verdict  founded  thereon 
must  be  set  aside.  Under  such  circumstances  the  offer 
of  additional  proof,  if  that  was  necessary  to  make  the  de- 
fense perfect,  would  have  been  but  an  idle  ceremony,  and 
was  not  necessary,  in  order  to  make  the  exception  avail- 
able to  the  defendants.  {Bequa  v.  ffolmes,  16  N.  T,  Rep. 
193.)  The  verdict  should  therefore  be  set  aside  and  a 
new  trial  granted, 

E.  Cowenj  for  the  respondents. 

L  The  offers  of  evidence  made  by  the  defendants  on  the 
trial  were  all  directed  to  a  single  object,  that  of  proving 
that  Eaton  was  not  the  real  party  in  interest,  and  therefore 
not  competent  to  sustain  the  action.  It  is  true,  that,  in 
one  of  the  offers,  the  defendants,  casting  around  for  some 
ground  of  admissibility,  say  that  one  object  of  the  evidence 
was  to  ^^  authorize  proof  of  the  declaration  of  Clark  show- 
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ing  that  the  note  was  usurious  and  void."  This  ofter  was 
properly  excluded,  for  three  reasons.  1.  The  offer  was  not 
broad  enough.  It  should  have  been  coupled  with  the 
declaration  of  Clark,  which  the  defendants  proposed  to 
prove.  There  was  no  offer  to  prove  that  Clark  had  said, 
(as  in  fact'  he  had  not,)  that  the  note  was  usurious  and 
void.  The  defendant  simply  attempted  to  introduce  this 
evidence  to  "  arfthorize  proof"  of  Clark's  declarations,  if 
they  should  happen  to  discover  that  he  had  made  any. 
The  Court  was  not  bound  to  let  in  a  flood  of  otherwise 
irrelevant  evidence  to  meet  a  case  that  might  never  arise. 
2.  The  sufficiency  of  the  evidence  was  a  question  for  the 
sound  discretion  of  the  judge  who  tried  the  cause. 
He  may  have  thought  that  a  charge  made  by  Eaton 
against  Clark  was  not  of  itself  sufficient  to  let  in  proof  of 
Clark's  declarations  as  to  the  validity  of  a  note  which  he 
had  legally  transferred  to  another,  and  if  so,  this  court 
will  not  review  his  decision.  3.  But  it  is  sufficient  that 
the  defendants,  in  fact,  had  the  full  benefit  of  Clark's 
declarations.  He  was  a  witness  for  the  plaintiff^  related 
the  entire  history  of  the  transaction  claimed  to  be  usurious, 
and  was  fully  cross-examined  by  the  counsel  for  the  de- 
fendants. And  moreover,  the  defendtots  gave  in  evidence, 
without  objection,  all  the  declarations  of  Clark  concerning 
the  validity  of  the  note  that  they  desired. 

H,  The  defendants'  counsel  requested  the  court  to  charge 
that  the  receipt  given  by  Josiah  Eaton  to  Clark,  on  its 
face  showed  that  Clark  was  the  owner  of  the  note  in  ques- 
tion, and  that  Eaton  had  no  title  to  it  The  court  declined 
so  to  charge,  and  its  refusal  was  unquestionably  correct. 
Inasmuch  as  the  Court  of  Appeals  had  decided  in  this 
very  case,  the  exact  reverse  of  the  proposition,  the  request 
must  be  considered  rather  as  an  exhibition  of  remarkable 
coolness  under  adverse  circumstances,  than  as  containing 
the  views  even  of  the  defendants'  counsel  upon  this  point 

HI.  This  brings  us  to  the  real  question  in  this  case. 
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namely,  whether  or  not  the  defendants  should  have  heen 
allowed  to  show,  for  the  purpose  of  defeating  this  action, 
that  the  plaintiflfs  were  not  the  true  owners  of  the  note  in 
suit  The  proposition  we  propose  to  establish  is,  that 
under  the  Code  of  Procedure,  the  indorsee  of  a  note  or 
the  holder  of  a  note  payable  to  the  bearer  or  indorsed  in 
blank,  may  sustain  an  action  upon  it,  although  not  in  fact 
the  owner,  nor,  as  between  himself  and  th5  owner,  entitled 
to  the  proceeds  when  collected.  1.  That  this  was  the  rule 
in  this  State  before  the  Code,  will  not  be  denied.  The 
cases  are  numerous,  holding  that  the  owner  of  a  note  pay- 
able to  bearer  or  indorsed  in  blank,  can  make  any  one 
whom  he  pleases  the  holder  of  such  note,  and  that  an  ac- 
tion can  be  sustained  by  such  holder  upon  his  apparent 
title.  (Lavell  v.  JEvertsaUj  11  John,  52.  Gage  v.  Kendall, 
15  Wend,  640.)  2.  But  it  will  be  claimed  by  the  defend- 
ants that  this  rule  was  changed  by  the  111th  section  of  the 
Code  of  Procedure.  It  is  proper  that  we  should  apply  to 
this  statute  the  usual  rules  of  interpretation  where  the 
common  law  is  altered  by  an  enactment  of  the  legislature. 
We  are  to  inquire  into  the  state  of  the  law  before  the 
passage  of  the  act,  the  inconveniences  to  be  remedied,  and 
in  what  respects  the  former  law  has  been  changed  by  the 
language  of  the  statute.  We  have  seen  that  before  the 
Code  an  action  could  be  sustained  by  one  having  an  ap- 
parent title  to  negotiable  paper.  If  this  was  the  evil  or 
inconvenience  which  the  111th  section  of  the  Code  was  in- 
tended to  remedy,  then  the  rule  which  the  defendants  seek 
to  establish  may  be  correct,  but  not  otherwise.  3.  The 
sole  object  of  the  111th  section  of  the  Code  was  to  abro- 
gate the  common  law  rule  which  compelled  the  assignee 
of  a  chose  in  action  to  sue  upon  it  in  the  name  of  the 
assignor.  The  rule  itself  grew  out  of  the  old  common  law  • 
doctrine  that  a  chose  in  action  was  not  assignable.  But 
these  rules  never  applied  to  negotiable  paper,  for,  by  reason 
of  the  use  of  the  words  "order"  or  "bearer/'  the  bill  or  note 
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wa8  not  considered  a  contract  to  pay  the  amount  to  the  payee 
alone,  but  to  any  one  whom  he  should  designate  in  writing, 
in  the  one  case,  or  who  should  be  in  possession  of  the  con- 
tract at  its  maturity,  in  the  other  case.  Thus  when,  even 
by  inadvertence,  negotiable  paper  payable  to  order  was 
transferred  without  indorsement,  it  was  held  that  the  ac- 
tion must  be  brought  in  the  name  of  the  assignor.  (Frank- 
lin Bank  v.  Raymond^  3  Wend,  69.  Savage  v.  Bevier,  12 
Sow.  Pr,  166.)  4.  As  to  all  causes  of  action,  with  this 
Bingle  exception  of  choses  in  action  not  negotiable,  the  rule 
was  precisely  the  same  at  law  as  in  equity,  namely,  that 
the  action  must  be  brought  in  the  name  of  the  real  party 
in  interest.  But  as  we  have  seen,  the  apparent  owner  of 
a  bill  or  note  was  considered  the  "party  in  interest," 
within  the  meaning  of  this  doctrine ;  and  this  was  rather 
a  rule  of  evidence  than  of  practice,  the  courts  holding  that 
an  actual  indorsement,  or  actual  possession  of  a  bill  or 
note,  payable  to  bearer  or  indorsed  in  blank,  was  conclu- 
sive evidence  of  ownership,  until  it  was  contradicted  by 
some  one  who  had  an  interest  in  showing  the  title  to  be  else- 
where. Thus  if  the  note  was  obtained  by  fraud  or  in  bad 
faith,  so  that  the  holder  had  no  title,  and  the  debtor  might 
be  obliged  to  pay  the  true  owner,  that  was  a  good  defense. 
But  if  the  true  owner  acquiesced  in  the  title  of  the  holder, 
so  that  the  payment  would  be  a  bar  to  another  action,  it 
was  held  that  he  who  owed  the  debt  and  was  bound  to 
pay  it  to  some  one,  could  not  raise  the  question  of  title. 
(See  Lovell  v.  Evertson,  and  Gage  v.  Kendall^  above  cited,) 
5.  Now  there  is  not  a  particle  of  proof  that  the  legislature, 
in  passing  the  111th  section  of  the  Code,  intended  to  change 
these  long  settled  rules  of  law  with  reference  to  negotiable 
paper.  Their  object  was  to  abrogate  a  foolish  and  incon- 
venient rule  of  practice,  which  was  far  behind  the  age, 
and  not  to  do  away  with  a  convenient  and  salutary  rule  of 
evidence,  so  limited  that  it  could  do  no  possible  harm. 
They  desired  to  relieve  the  parties  to  assignments  from  a 
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hardship,  not  to  benefit  defaulting  debtors;  to  "abridge 
and  simplify"  the  rules  of  practice,  not  to  add  to  the 
number  of  technical  defenses.  6.  To  give  to  this  section 
the  broad  construction  contended  for  by  the  defendants' 
counsel,  would  entirely  do  away  with  a  class  of  actions 
which  are  as  common  since  the  Code  as  before,  and  to 
which  no  court  has  as  jet  thought  fit  to  apply  thiis  rule. 
1  allude  to  actions  for  the  recovery  of  damages  for  injuries 
to  personal  property,  where  the  plaintiff's  right  of  action 
is  founded  upon  mere  possession.  In  such  actions  the 
plaintiff  is  not  the  real  party  in  interest^  within  the  rule 
sought  to  be  established  in  this  case ;  that  is  to  say,  he  is 
not  entitled  to  retfiin  the  proceeds  of  the  action,  but  must 
pay  them  over  to  the  owner  of  the  property.  His  right 
of  action  depends  upon  an  ancient  rule  of  law,  that  his 
possession  is  evidence  of  ownership,  and  that  the  defend- 
ant, who  is  a  wrong-doer,  with  no  interest  in  the  title, 
shall  not  contradict  it.  We  have  seen  that  this  is  the  pre- 
cise ground  upon  which  the  apparent  owner  of  negotiable 
paper  could  bring  an  action  upon  it,  and  if  the  Code  has 
abrogated  the  rule  in  one  case  why  not  in  the  other  ?  It 
is  absurd  to  say  that  under  this  section  of  the  Code,  Mr. 
Eaton  could  have  sustained  an  action  for  the  conversion 
of  this  note,  but  not  for  the  collection  of  it.  So  far  as  this 
question  is  concerned,  the  two  cases  are  exactly  analagous. 
In  both  the  action  is  founded  upon  possession,  in  both  the 
proceeds  belong  to  the  real  owner  and  not  to  the  plaintiff. 
Those  who  hold  that  the  Code,  without  referring  to  either 
of  these  cases,  takes  away  the  right  of  action  in  one  of 
them  and  not  in  the  other,  are  bound  to  show  some  reason- 
able distinction  between  them.  7.  I  have  endeavored  to 
show  that  the  decision  at  the  circuit  was  right  on  principle. 
But  the  point  has  been  expressly  decided  by  the  highest 
authority  of  this  State  in  accordance  with  the  views  above 
set  forth.  In  the  case  of  the  City  Bank  of  New  Haven  v. 
PerkinSj  (29  N.  T.  Sep.  554,)  the  question  arose  whether 
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or  not  in  an  action  upon  a  bill  of  exchange,  the  defendant 
might  set  up  that  the  plaintiff,  who  was  apparently  a  reg- 
ular indorsee,  was  not  the  lawful  owner  of  the  bill,  and 
the  court  held  that  he  could  not.  The  court  in  that  case 
established  the  rule,  that  in  such  a  case  the  defendant  has 
no  right  to  inquire  into  the  title  of  an  apparent  owner, 
except  for  the  purpose  of  showing  that  it  was  obtained 
fraudulently  or  in  bad  faith.  The  court  quote  the  case  of 
Oage  v.  Kendall^  above  cited,  approve  its  principle,  and 
say  that  it  applies  in  full  force  to  the  case  before  them. 
This  court  will  not  attempt  to  overrule  that  decision,  and 
thereby  enable  the  defendant  in  this  action  to  entirely 
escape  the  payment  of  an  honest  debt 

The  ruling  of  the  court  below  was  in  all  respects  correct, 
and  should  be  affirmed. 

By  the  Court,  James,  J.  The  real  question  in  this  case 
is,  whether  the  defendant  should  have  been  allowed  to 
prove  that  the  plaintiffs  were  not  the  real  owners  of  the 
note  in  suit. 

As  the  Code  stood  when  this  action  was  commenced, 
every  action  was  required  to  be  brought  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided. 
(Code,  §  111.)  No  other  provision  covered  a  case  like 
this.  It  would  therefore  seem  very  clear,  that  a  defend- 
ant, on  such  an  issue  made  by  the  pleadings,  would  have 
the  right  to  show  that  the  plaintiff  was  not  the  real  party 
in  interest,  particularly  if  he  had  pleaded  a  defense  in  the 
action  good  as  against  such  pretended  real  party.  The 
plaintiffs,  howevey,  insist  that  notwithstanding  this  pro- 
vision of  the  Code,  the  indorsee  of  a  note,  or  the  holder 
of  a  note  payable  to  bearer  or  indorsed  in, blank,  may 
maintain  an  action  upon  it,  although  not  in  fact  the 
owner,  nor,  as  between  himself  jmd  the  owner,  entitled 
to  the  proceeds  when  collected.  That  such  was  the  rule 
before  the  Code,  is  conceded ;  and  the  argument  is,  that 
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it  was  abolished  by  the  Code ;  that  the  codifiers  and  legis- 
lature so  intended.  In  their  report  to  the  legislature  the 
codifiers  said,  "  the  rules  respecting  parties  in  the  courts 
of  law  differ  from  those  in  the  courts  of  equity ;  the  blend- 
ing of  the  jurisdiction  makes  it  necessary  to  revise  those 
rules  to  some  extent;  in  doing  so  we  have  had  a  threefold 
purpose  in  view :  1st.  To  do  away  with  the  artificial  dis- 
tinctions existing  in  the  courts  of  law^  and  to  require  the 
real  party  in  interest  to  appear  in  court  as  such.  2d.  To 
require  the  presence  of  such  parties  as  are  necessary  to 
make  an  end  to  the  controversy ;  and  3d.  To  allow,  other- 
wise, great  latitude  in  respect  to  the  number  of  parties 
who  may  be  brought  in.  *  *  *  *  The  true  rule  un- 
doubtedly is  that  which  prevails  in  the  courts  of  equity, 
that  he  who  has  the  right  is  the  person  to  pursue  the  rem- 
edy. We  have  adopted  that  rule."  This  section,  now 
111,  was  adopted  by  the  legislature  precisely  as  submitted 
by  the  codifiers,  showing  that  they  approved  the  reasons 
given  by  the  codifiers  for  its  adoption.  It  is  therefore 
quite  immaterial  what  was  the  rule  previous  to  the  Code, 
if  thereby  the  legislature  intended  to,  and  did,  change  the 
rule,  by  express  enactment.  That  they  did  so  we  think 
clear,  from  the  language  of  the  statute  and  the  reasons  for 
its  adoption.  In  their  reasoning  the  codifiers  alluded  to 
the  existing  roles  and  the  necessity  for  a  revision,  one 
purpose  of  the  proposed  change  being  to  require  the  real 
person  in  interest  to  appear  in  court  as  such,  followed  by 
an  act  providing  that  ^^  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest"  This  reasoning, 
and  this  enactment,  seem  too  plain  for  misconception. 
The  act  is  emphatic ;  it  uses  the  Saxon  word  "  must,"  (a 
verb  which  has  not  yet  been  twisted  by  judicial  construc- 
tion, like  the  words  "may"  and  "shall,"  into  meaning 
something  else,)  to  plaqe  beyond  doubt  or  cavil  what  it 
intended. 
The  courts  have  heretofore  held  that  an  action  could 
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not  be  maintained  unless  in  the  name  of  the  real  party  in 
interest  In  Killmore  v.  Culver^  (24  Barb.  656,)  in  an  ac- 
tion on  a  note,  it  was  held  "  that  the  plaintiff,  who  held 
the  note  merely  for  prosecution,  could  not  maintain  an  ^ 
action,  because  not  the  real  party  in  interest."  In  Clark  v. 
PhillipSy  (21  Eotc.  87,)  the  court  said :  "  This  action  on  a 
promissory  note  cannot  be  sustained,  because  not  brought 
by  the  real  party  in  interest.'^  And  in  James  v.  Chalmers, 
(2  Seldeuy  215,)  it  was  said  that  "  under  the  Code  of  Pro- 
cedure, if  it  appears  that  the  plaintiff  is  not  the  real  party 
in  interest,  it  is  a  bar  to  the  action^  and  no  further  defense 
is  necessary." 

This  covers  the  entire  ground  of  this  case,  and  shows 
clearly  that  the  judge  at  circuit  erred  in  excluding  the 
evidence  offered. 

But  it  may  be  said  that  the  remark  in  James  v.  Chalmers 
was  not  necessary  to  a  decision  of  the  case.  If  this  is 
conceded,  still,  as  the  opinion  was  concurred  in  by  seven 
of  the  eight  members  of  the  court,  without  any  objection 
to  the  above  remark,  it  illustrates  how  that  section  of  the 
Code  wfts  undrstood  by  the  bench. 

The  importance  of  the  rule  enacted  by  the  Code  is 
illustrated  in  this  case.  One  defense  set  up  is  usury.  It 
was  charged  against  the  payee  of  the  note,  the  alleged 
real  party  in  interest.  It  was  sought  to  establish  this  de- 
fense by  proof  of  his  admissions  and  declarations ;  but  as 
he  was  not  a  party  to  the  action,  they  were  excluded  as 
hearsay,  within  the  rule  of  Paige  v.  Cagmn,  (7  Hilly  361.) 
Had  the  action  been  in  Clark's  name,  his  declarations 
would  have  been  admissible  as  evidence  in  chief;  and  if 
the  real  party  in  interest,  he  should  not  be  permitted,  by 
a  nominal  transfer,  to  defeat  the  other  party  in  the  use  of 
his  own  admissions  and  declarations.  It  was  earnestly 
insisted  that  this  question  had  been  expressly  decided  in 
City  Bank  of  New  Haven  v.  Perkins,  (29  i^.  F,  Bep.  554,) 
and  Brown  v.  Penfield,  (36  id.  473.)    But  neither  case  is 


192  CASES  IN  THE  SUPREME  COURT. 

Eaton  r.  Alger. 

in  point.  The  question  in  each  was  whether  an  actual 
transfer,  good  in  form,  and  for  a  valuable  consideration, 
could  be  impeached  by  the  defendant  showing  that  the 
transfer  was  not  good  as  against  the  other  party,  and  the 
court  held  that  "  nothing  short  of  mala  jide%^  or  notice 
thereof,  would  enable  an  indorser  or  acceptor  of  nego- 
tiable paper  to  defeat  an  action  brought  upon  it  by  one 
who  is  apparently  a  regular  indorsee  or  holder,  especially 
when  there  is  no  defense  to  the  indebtedness ;  that  as  to 
anything  beyond  the  bona  fides  of  the  holder,  the  defend- 
ant who  owes  the  debt  has  no  interest ;  it  is  sufficient  if 
the  plaintiff's  title  is  good  as  against  the  defendant" 

In  this  action  we  are  to  presume,  from  the  offer,  that 
the  plaintiff  was  not  a  regular  indorsee  or  holder;  that 
he  held  the  note  apparently  as  agent  for  the  payee,  against 
whom  the  defendants  claimed  a  good  defense.  In  this 
view  the  defendants  were  interested  in  questioning  the 
plaintiff's  title,  and  had  the  right  to  be  heard  upon  that 
point. 

The  question  is  not  whether  there  was  proof  showing 
that  the  plaintiffs  were  not  the  real  parties  in  interest,  but 
whether  the  defendants  could  give  evidence  to  prove  such 
allegation.  If  the  defendants  could  make  such  proof,  the 
case  came  within  the  principle  of  the  two  cases  last  above 
cited ;  it  would  impeach  the  hona  fides  of  the  plaintiff's 
possession,  coupled  with  a  legal  defense  pleaded,  which 
the  defendants  should  have  an  opportunity  to  establish, 
in  an  action  by  the  real  owner. 

But  upon  the  broader  ground,  if  the  plaintiffs  were  not 
the  real  parties  in  interest,  that  of  itself,  under  section  111 
of  the  Code,  was  a  bar  to  all  further  proceedings  in  the 
action,  and  a  complete  defense  as  against  the  plaintiffs. 
The  law  of  this  State  no  longer  permits  actions  to  be 
prosecuted  in  the  name  of  nominal  plaintiffs;  the  mo- 
,ment  that  fact  appears  the  action  is  ended,  no  matter 
what  the  character  of  the  instrument  on  which  it  is  found- 
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ed ;  whether  negotiable  or  not ;  or  whether  the  defendant 
has,  or  has  not,  any  defense  to  the  indebtedness. 

For  these  reasons  the  learned  judge  erred  in  not  allow- 
ing the  defendants  to  make  the  proof  offered,  and  a  new 
trial  should  be  granted ;  costs  to  abide  the  event. 

[St.  Lawbbkcb  Gbvbbal  Tbbm,  October  6,  1868.    Jamei,  Bosekrant  and 
TotUr,  JusUoes.    Bockea^  J.,  having  been  counsel,  took  no  part] 
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A  mere  general  exception  to  a  judge's  charge,  where  there  is  more  than  one 
point  in  such  charge,  and  any  portion  of  it  is  unexceptionable,  is  of  no  avail, 
if  there  is  nothing  to  show  to  which  part  or  proposition  in  the  charge  it  is 
intended  to  apply. 

Where  wood  is  sold  subject  to  inspection  and  measurement  by  a  railroad  in- 
spector of  wood,  the  purchaser  is  entitled  to  have  the  same  actually  meajs- 
ored  by  such  inspector,  or  to  have  something  done  which  will  be  equivalent 
to  a  measurement.  He  is  not  bound  by  the  mere  guess,  or  loose  estimate 
by  the  eye,  of  such  inspector,  as  to  the  quantity. 

On  the  trial  in  the  county  court,  of  an  action  on  a  contract  for  the  sale  and 
purchase  of  wood,  evidence  was  given  to  show  that  both  the  defendant  and 
his  witness  stated  the  contract  differently,  then,  firom  what  they  had  pre- 
viously stated  it  on  the  trial  of  the  cause  before  the  justice ;  the  difibrence 
in  the  two  statements  being  quite  material  upon  the  merits  of  the  contro- 
versy, to  wit,  the  quantity  of  wood  to  be  paid  for  by  the  defendant.  Hdd 
that  the  evidence  was  properly  admitted,  it  being,  as  to  the  defendant  him- 
self, in  the  nature  of  admissions  or  declarations  by  a  party,  and  principal 
evidence  against  him,  upon  the  issue  \  and  also  competent  as  impeaching 
evidence  against  him  or  his  witness. 

APPEAL  from  an  order  of  the  county  court  of  Steuben 
county,  denying  a  motion  for  a  new  trial. 
The  action  was  brought  to  recover  the  purchase  price 
of  a  quantity  of  wood,  sold  and  delivered  to  the  defendant 
On  the  trial  in  the  county  court,  the  defendant  and  an- 
other person  (his  son)  were  examined  as  witnesses  for  the 
Vol.  LVn.  13 
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defense^  and  testified  that  by  the  terms  of  the  agreement, 
the  wood  was  sold  subject  to  inspection  and  measurement 
by  the  wood  agent  of  the  Erie  Eailway  Company.  On 
cross-examination,  each  witness  stated  that  he  was  a  wit- 
ness for  the  defendant  on  a  previous  trial  of  the  action 
before  a  justice  of  the  peace,  and  had  then  stated  that  the 
wood  was  sold  subject  to  the  inspection  and  measurement 
of  such  wood  agent. 

The  defendant  having  rested,  the  plaintiff's  counsel 
offered  to  prove  that  each  of  said  witnesses,  on  the  former 
trial,  in  giving  his  version  of  the  terms  of  the  agreement, 
omitted  to  state  that  the  wood  was  sold  subject  to  such 
inspection  and  measurement  An  objection  to  this  evi- 
dence as  improper  and  immaterial  was  overruled,  and  the 
evidence  received.  George  W.  Smith,  the  railway  wood 
agent,  being  examined  as  a  witness  for  the  defendant,  tes- 
tified that  he  measured  the  wood ;  that  it  was  piled  in 
ranks ;  that  he  measured  the  length  of  the  ranks  with  a 
tape  line,  and  the  height  and  width  with  his  eye ;  that  that 
was  his  usual  custom;  and  that  he  had  thus  measured 
many  thousands  of  cords. 

The  judge,  among  other  things,  charged  the  jury  that 
"  they  were  to  determine,  from  their  experience,  observa- 
tion and  knowledge,  whether  Smith,  after  measuring  the 
length  of  the  ranks  with  a  line,  and  the  height  and  width 
with  his  eye,  with  all  his  experience  and  practice  in  meas- 
uring wood,  did  in  fact,  or  could,  correctly  measure  the 
wood  in  that  way ;  that  the  plaintiff  was  entitled  to  an 
actual  measurement,  or  its  equivalent,  and  would  not  be 
bound  by  any  estimate  of  the  railroad  inspector,  unless 
the  jury  were  of  opinion  that  his  eye  was,  upon  a  question 
of  measurement,  as  reliable  as  a  measuring  rod."  The 
defendant  excepted  to  the  charge,  generally. 

The  plaintiff  recovered  a  verdict  The  defendant  moved 
for  a  new  trial,  upon  a  case ;  and  the  motion  being  denied, 
he  appealed. 
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<7.  Jl  Kingsleyj  for  the  appellant 
JT.  B.  BttggleSj  for  the  respondent. 

Bff  the  Courtj  Johnson,  J.  The  exception  to  the  judge's 
charge  was  a  mere  general  exception,  and  there  is  nothing 
to  show  as  to  which  part  or  proposition  in  the  charge  it 
was  intended  to  apply.  Sach  an  exception  is  of  no  avail 
where  there  is  more  than  one  point  in  a  charge,  and  any 
portion  of  it  is  unexceptionable.  But  I  think  the  charge 
was,  in  all  respects,  right.  If  the  contract  was  that  the 
plaintiff  was  to  abide  and  be  governed  by  the  railroad  in- 
spector of  wood,  in  respect  to  the  quantity,  then  clearly 
he  was  entitled  to  have  the  wood  actually  measured  by 
such  inspector,  or  to  have  something  done  which  would 
be  equivalent  to  a  measurement  He  would  not  be  bound 
by  the  mere  guess  or  loose  estimate  of  such  inspector,  as 
to  quantity. 

In  respect  to  the  other  point  in  the  case — that  the  court 
erroneously  allowed  evidence  to^  be  given  to  show  that 
both  the  defendant  and  his  son,  who  was  his  witness^ 
stated  the  bargain  for  the  purchase  of  the  wood  differently, 
on  the  trial  before  the  justice,  from  what  they  had  stated  it 
in  their  testimony  on  the  trial  then  pending  in  the  county 
court — the  exception  to  the  ruling  is  not  well  taken.  The 
difference  in  the  two  statements  was  quite  material  upon 
the  merits  of  the  controversy;  to  wit,  the  quantity  of 
wood  which  went  into  the  purchase,  to  be  paid  for  by  the 
defendant.  As  to  the  defendant  himself,  it  was  principal 
evidence  against  him,  upon  the  issue.  It  was  in  the  na- 
ture of  admissions  or  declarations  by  a  party,  which  are 
always  competent  as  principal  evidence  against  the  party 
making  them.  It  was  also  competent  as  impeaching  evi- 
dence against  him,  or  his  witness.  It  is  a  different  state- 
ment of  a  material  fact  They  denied  having  stated  the 
bargain  differently  on  the  former  trial,  but  alleged  that 
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on  that  occasion  they  had  stated  the  bargain  as  they  did 
on  the  then  present  trial.  Had  they  admitted  that  they 
stated  it  differently  on  the  former  trial,  and  that  the  omis- 
sion there  arose  from  a  want  of  recollection  of  the  fact^  at 
the  time,  it  would  have  presented  a  different  question. 
In  that  case  there  would  be  no  propriety  in  proving  the 
former  statement  by  the  other  testimony. 

All  that  was  decided  in  the  case  of  Oommonwealth  v. 
Eawkinsy  (3  Oray^  463,)  relied  upon  by  the  defendant's 
counsel^  was  that  the  mere  omission,  in  a  former  state* 
ment,  to  state  a  particular  fact  now  stated,  was  not  the 
proper  subject  of  comment  by  counsel  to  the  jury,  against 
the  credibility  of  a  witness,  unless  the  attention  of  such 
witness  had  been  called  to  the  omission,  in  the  course  of 
his  examination. 

There  was  no  error  committed  in  the  county  court,  and 
the  order  must  be  affirmed. 

[MoNROB  GsirsitAL  Tbrx,  September  6,  1869.    B,  Darwin  Smitk^  Ihoight 
and  Ji^mtottf  Justices.] 


Van  Valkbnburgh  and  Ward  vs.  Thaybr. 

The  plainiiffb'  sheep  broke  ont  of  the  lot  where  they  were  grazing,  and  mingled 
with  the  sheep  of  the  defendant,  which  were  being  driven  along  the  highway, 
without  any  fault  on  the  defendant's  part  All  he  did  was  to  allow  them  to 
go  ^ong  the  highway  with  his  flock  to  his  own  premises  where  they  could 
be  conveniently  yarded  and  separated.  On  arriving  at  the  defendant's 
premises  the  plaintifB^'  sheep  were  separated,  and  turned  into  the  highway 
and  driven  towards  the  place  where  they  mingled  with  the  defendant's  flock. 
Beid  that  upon  these  flicts  there  was  nothing  to  justify  f^e  conclusion  that 
the  defendant  either  unlawAiUy  took  the  sheep  in  question,  or  converted  them 
to  his  own  use. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  the  value  of  twenty- 
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seven  sheep^  alleged  to  have  been  wrongfully  taken  by  the 
defendant  and  converted  to  his  own  use.  The  referee 
found  the  following  facts : 

That  on  the  5th  ckay  of  August,  1868,  the  plaintiffs  were 
the  owners  of  twenly-seven  fiEit  sheep,  which  were  depas- 
turing on  lands  of  the  plaintiff  Van  Yalkenburgh,  situate 
in  the  town  of  Le  Boy,  and  inclosed  with  an  ordinary 
fence.  That  on  the  day  last  aforesaid,  the  defendant  was 
driving  his  own  sheep,  150  in  number,  in  and  along  the 
highway  adjoining  Van  Yalkenburgh's  lot,  when  the  plain- 
tiffs' sheep  escaped  over  the  fence  into  the  highway  and 
intermixed  with  the  defendant's  sheep,  without  any  &ult 
of  the  defendant.  That  the  defendant  made  no  effort  to 
separate  the  sheep,  but  drove  them,  so  intermixed,  two 
miles  to  his  own  farm,  where  he  yarded  and  separated 
them  and  turned  the  plaintiffs'  sheep  into  the  highway 
and  drove  them  back  to  within  one  hundred  and  thirty 
rods  of  the  place  where  they  had  intermixed,  and  left  them 
in  the  highway.  That  on  the  day  following  the  plaintiffs 
made  search  for  their  sheep  unsuccessfully,  and  the  same 
were  lost  to  them.    The  value  of  said  sheep  was  979.50. 

Upon  the  foregoing  facts  the  referee  found,  as  a  conclu- 
sion of  law,  that  the  defendant  was  liable  to  the  plainti£b 
for  the  value  of  said  sheep,  and  he  ordered  judgment  in 
favor  of  said  plaintiffs,  and  against  the  defendant,  for 
#79.50. 

D.  J.  BUselly  for  the  appellant. 

L  This  is  an  action  of  trepa9%  de  boni$y  based  solely  upon 
a  wrongful  taking.  And  no  proof  of  a  demand  and  refusal, 
or  of  a  subsequent  conversion,  is  competent  in  the  case,  or 
will  warrant  a  recovery.  (1  Omen's  Tr.  305.  8  WefuL  474. 
1  £o8.  d  Pul  404.  5  Man.  d  Chang.  760.  18  John.  283, 
Spencer,  J.    2  Belwynj  841. .  1  Bing.  213.    21  Barh.  589.) 

IL  The  case  cannot  be  sustained  upon  the  ground  of 
the  defendant's  negligence.     1.  It  will  not  be  pretended, 
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in  treating  of  this  action^  that  the  defendant  has  been 
guilty  of  a  misfeasance,  or  the  perpetration  of  any  positive 
forcible  act  by  which  the  property  was  injured  or  destroyed. 
It  can  only  be  claimed  as  a  case  of  nonfeasance,  that  is^  the 
failure  to  perform  some  act  or  duty  which  he  owes  in  the 
premises.  Now,  it  is  well  settled  that ''  in  order  to  entitle 
the  plaintiff  to  maintain  this  action  in  the  instance  of  non- 
feasance, there  must  be  some  trust  to  which  the  law 
annexes  a  duty  to  take  care  of  the  goods.  For  when  a 
man  is  the  mere  finder  of  goods,  he  is  under  no  legal  ob- 
ligation to  keep  them  safely,  or  exercise  any  degree  of 
care  about  them.  (1  Cowen's  Tr.  349,  350.  Cro.  Eliz.  219.) 
"As,  if  he  find  garments,  and  by  negligent  keeping  they 
are  moth-eaten,  or  find  goods  and  loses  them  again,  or  a 
horse  and  gives  him  no  sustenance,  or  find  butter  and  lets 
it  putrify  by  negligent  keeping,"  &c. 

in.  ITegligence  in  any  degree,  is  but  an  omission  of 
duty,  and  where  there  is  no  legal  duty  there  can  be  no 
such  thing  as  negligence.  {Tonawanda  Railroad  Co,  v. 
Hunger,  5  Denio,  255.  4  N.  T.  Bep.  349 ;  S,  O.  affirmed,) 
Cattle  escaping  from  the  owner's  inclosure  into  the  high- 
way against  his  will,  are  not  lawfully  going  at  large  within 
the  meaning  of  the  statute,  and  this,  notwithstanding  a 
town  regulation  authorizing  it.  [Beardsley,  J.,  5  Denio, 
263.)  1.  An  action  for  negligence  cannot  be  sustaixied  if 
the  act  of  the  plaintiff,  negligent  or  willful,  cooperated  with 
the  misconduct  of  the  defendant  to  produce  the  damages 
sustained.  (Id.  265,  and  cases  cited,)  2.  These  sheep  had 
no  right  in  the  highway ;  their  being  there  must  be  deemed 
through  the  negligence  of  the  plaintiff,  and  this  con- 
tributed to  their  subsequent  loss.  The  court  say  {Id.  267) 
"  the  plaintiff  was  bound,  at  his  peril,  to  keep  his  cattle  at 
home,"  &c.  {Vide  also  Story  on  Bail.  §§  19,  22;  3  Denio, 
236;  1  Cowen,  78,  Strays;  BrowneU  v.  Flagler,  5  Eill, 
282.)  *'  One  who  complains  of  the  negligence  of  another 
must  himself  be  without  fault."     {Cook  v.  Champlain  Tr. 
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Co,j  1  Denioj  99.)  Bu%h  v.  Brainard^  (1  Gowen^  78,)  and 
Bhfihe  V.  Tapham,  (Cro.  Joe.  158,  9,)  were  both  cases  where 
animals  strayed;  in  the  one  case  upon  the  uninclosed 
woodland  of  the  defendant;  in  the  other  upon  the  com- 
mons, and  in  each  case  were  injured  by  the  wrongful  act 
or  negligence  of  the  defendant;  and  the  courts  say,  ^'the 
plaintiff  showing  no  right  why  his  property  should  be 
there,  his  loss  is  damnum  absque  injuria/*  (19  Wend,  401, 
and  cases  cited.)  3.  The  question  is  not  which  party  is 
most  to  blame,  but  has  one  party  suffered  damages  from 
the  fault  of  the  other,  without  having  contributed  thereto 
by  his  own  fault,  or  want  of  ordinary  care  and  prudence. 
(Clark  V.  Kirwan^  4  E.  2>,  Smithy  21.  Vide  also  Botoman  v. 
T.  and  B.  Bailroad,  37  Barb.  516 ;  Hartfield  v.  Boper^  21 
Wend.  622,  Cowen^  J.)  "  K  cattle  are  in  the  street  with- 
out any  one  to  attend  them,  it  is  a  degree  of  carelessness 
in  the  owner  which  would  preclude  his  recovery  of  dam- 
ages arising  from  mere  inattention  of  a  traveler."  4.  So 
if  a  child  be  in  the  highway  unattended,  of  such,  tender 
years  as  to  be  unable  to  take  care  of  itself,  and  be  there 
run  over  without  the  willful  negligence  of  the  defendant, 
no  recovery  can  be  had.  (Id.  619.)  5.  It  is  a  well  settled 
principle  of  the  law  of  bailments  that  no  person  can  be 
made  a  depositary  without  his  knowledge  and  consent,  nor 
can  he  have  the  duties  and  responsibilities  appertaining 
thereto  forced  upon  him  against  his  will.  ( Waite's  Dig. 
309,  «  Depositum."  Lethbridge  v.  Phillips,  2  Starhey,  644. 
Edsan  V.  Westonj  7  Goufen,  278.)  6.  The  owner  of  prop- 
erty must  take  care  and  intrust  his*property  to  the  care  of 
safe  depositaries,  and  if  goods  are  lost  by  the  gross  care- 
lessness of  such  depositaries,  the  owner  must  sustain  the 
loss.  (Waiters  Dig.  311.)  7.  Notice  should  have  been 
given  to  the  tenant  when  these  sheep  were  placed  in  the 
pasture  by  the  plaintifis,  and  their  failure  in  this  respect 
was  negligence. 
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T.  P.  HeddaUy  for  the  respondentB. 

L  The  defendant  saw  the  sheep  escape  and  intermingle 
with  his  own  flock.  He  was  fully  aware  of  the  escape  of 
the  sheep,  and  where  they  escaped  from.  If  separation  at 
the  place  was  not  practicable,  the  defendant  having  driven 
the  sheep  away,  was  bound  to  return  them  to  the  place 
from  whence  they  were  driven,  after  separation  was  had. 
Failing  to  do  this,  he  is  answerdble  for  the  value  of  the 
property  as  for  conversion.  "  One  lawfully  in  possession 
of  property,  who  wrongfully  parts  with  possession,  to  the 
injury  of  the  owner,  is  liable  in  trover  for  conversion." 
{Speneer  v.  BlackmaUy  9  Wend,  167.  Murray  v.  Burling*  10 
Ji>hn.  172-175.)  "  A  slight  interference  of  the  defendant 
with  the  property  makes  him  liable  in  trover."  {Farrar 
V.  Ohauffetetej  5  DeniOy  527-532.)  The  least  the  defendant 
could  do  was  to  return  the  preperty  to  the  place  where  it 
came  to  his  control.  {Garruthers  v.  HolliSy  8  Add  &  Elites 
113.)  In  CuUer  v.  Fanning^  (2  Clark's  Iowa  Bep.  580,)  the 
precise  question  involved  in  the  case  at  bar  was  decided 
in  favor  of  a  recovery.  At  page  591  the  court  say :  "  If 
the  plaintiff's  sheep  mixed  with  the  defendant's  drove,  by 
the  plaintiff's  neglect^  and  the  defendant  did  use  due  diligence 
in  separating  them,  and  could  not  succeed,  he  would  not 
be  liable  without  a  demand  and  refusal.  If,  however,  he 
subsequently  negatived  the  plaintiff's  right  to  the  prop- 
erty, or  did  any  act  which  was  inconsistent  with  such 
right,  the  conversion  would  be  complete."  Also,  on  same 
page,  the  court  further  say :  *'An  offer  to  return  the  sheep 
at  Davenport,  or  at  aify  distance  from  the  plaintiff's  resi- 
dence, or  from  where  the  sheep  were  taken,  would  not  bar 
the  action."     (See  also  Brownell  v.  Flagler^  5  Eill^  282.) 

n.  The  defendant,  by  driving  the  sheep  a  distance  of 
two  miles  without  any  attempt  to  separate  them,  was 
guilty  of  conversion.  But  if  not,  and  they  were  separated 
at  the  earliest  and  nearest  available  time  and  place,  then 
he  is  answerable  for  conversion  in  this^  that  when  he  as- 
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Bumed  to  undertake  the  return  of  the  sheep  he  was  legally 
bound  to  see  that  it  was  done.  Leaving  the  sheep  a  half 
mile  from  where  they  were  taken,  charges  him  with  a 
conversion  when  loss  follows,  "  To  maintain  an  action  for 
the  wrongful  conversion  of  property,  it  is  enough  that  the 
rightful  owner  has  been  deprived  of  it  by  the  unauthor- 
ized act  of  another  assuming  dominion  over  iV  {Boyce 
V.  Brockwatfy  31  N.  T.  Rep,  490.  Cohh  v.  Down^  9  Barb. 
231-242.)  The  sheep  were  left  in  the  angle  of  the  road 
east  of  Tillou's  house,  when  last  seen  by  the  defendant's 
agents,  and  were  going  from  the  lot  where  they  escaped. 
Thayer's  direction  was  to  drive  them  up  as  far  as  they 
would  go ;  if  they  went  toward  the  farm,  all  right ;  if 
they  went  the  other  way,  all  right  There  was  no  direc- 
tion or  effort  to  return  the  sheep  to  the  pl,ace  from  whence 
they  escaped.  The  assumption  of  control  over  the  sheep 
after  the  defendant  had  separated  them  from  his  flock,  by 
driving  them  along  the  highway  and  leaving  them  130 
rods  from  where  they  were  taken,  charges  him  with  the 
responsibility  of  their  loss.  Nothing  short  of  returning 
them  to  the  possession  of  the  plaintiffs  could  relieve  him. 
{Gutter  V.  Fanning^  2  Clark* %  Iowa  Bep.  580-^591.) 

m.  The  pretense  of  the  defendant  that  the  loss  of  these 
sheep  occurred  through  the  plaintiffs'  negligence,  is  en- 
tirely without  foundation.  The  referee  refused  so  to  find, 
and  there  was  no  testimony  to  justify  the  finding  of  neg- 
ligence on  the  part  of  the  plaintiffs.  The  plaintiffs  put 
the  sheep  in  question  on  their  own  premises.  These 
premises  were  properly  inclosed.  The  plaintiffs  were  un- 
der no  obligations  to  inform  any  one  they  had  placed  the 
sheep  there.  "  In  the  exercise  of  his  lawful  right,  every 
man  has  the  right  to  act  on  the  belief  that  every  other  per- 
son will  perform  his  duty  and  obey  the  law."  {Jetter  v. 
N.  T.  and  Harlem  Bailroad  Cb.,  2  Keyee^  154.)  These 
sheep  escaping  from  the  plaintiffs'  premises  with  the 
knowledge  of  the  defendant,  his  duty  was  to  separate 
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them  there  or  return  them  to  the  lot  when  separated. 
The  plaintiffs  used  due  diligence  in  searching  for  the  sheep, 
as  soon  as  they  ascertained  their  loss.  The  pretense  of 
negligence  on  the  part  of  the  plaintiffs  is  absurd.  No 
sensible  standpoint  for  the  defendant's  claim  of  negligence 
can  be  seen  short  of  this,  that  the  plaintiff'  had  no  busi- 
ness to  own  the  sheep ;  if  they  had  not  owned  them  they 
would  not  have  lost  them.  There  is  no  possible  relation 
between  any  act  of  the  plaintiffs  and  that  of  the  defendant 
in  driving  the  sheep  away,  upon  which  negligence  can  be 
inferred.  The  plaintiffs'  acts  do  not  stand  in  proximate 
or  remote  relation  to  anything  done  by  the  defendant. 
{Savage  v.  The  Com  Fire  Ins.  Co.,  3  Trans,  Bep.  112-115. 
Halet/  V.  JEarkj  30  N.  Y.  Rep,  208-210.)  The  negligence 
of  the  plaintiffs,  if  any  existed,  must  have  been  such  as 
to  have  been  the  assisting  or  prevailing  cause  of  injury. 

By  the  Courts  Johnson,  J.  The  action  was  for  the  un- 
lawful taking,  by  the  defendant,  of  the  plaintiffs'  sheep, 
and  converting  the  same  to  his  own  use.  Upon  the  un- 
disputed facts  of  this  case,  and  upon  the  facts  found  by 
the  referee,  there  is  nothing  to  justify  the  conclusion 
that  the  defendant  either  unlawfully  took  the  sheep  in 
question,  or  converted  them  to  his  own  use.  The  testi- 
mony all  shows,  without  any  contradiction,  and  so  the 
referee  finds,  that  the  plaintiffs'  sheep  broke  out  of  the 
lot  and  mingled  with  the  sheep  of  the  defendant,  which 
were  being  driven  along  the  highway,  without  any  fault 
on  the  defendant's  part.  All  he  did  was  to  allow  them 
to  go  along  the  highway  with  his  flock  to  his  own  prem- 
ises, where  they  could  be  conveniently  yarded  and  sepa- 
rated. This  was  done  immediately,  by  the  defendant,  on 
arriving  at  his  premises.  The  plaintiffs'  sheep  were  sepa- 
rated and  turned  into  the  highway,  and  driven  in  the 
direction  of  the  place  from  which  they  had  escaped  when 
they  mingled  with  the  defendant's  flock.     Clearly  here 


ERIE-JUNE,  1870.  203 


Van  Valkenburgh  v.  Thayer. 


was  no  unlawful'  taking.  The  possession  which  the  de- 
fendant was  compelled  to  have  for  the  time  being,  of  the 
property,  against  his  will,  was,  under  the  circumstances, 
justifiable  and  lawful.  The  possession,  while  it  contin- 
ued, being  lawful,  was  there  a  conversion  afterwards? 
Clearly  there  has  been  no  illegal  detention,  or  intermed- 
dling with,  or  exercise  of  dominion  over,  the  property,  by 
the  defendant  in  any  way  subversive  of  the  rights  of  the 
owners.  All  the  defendants  acts  were  with  a  view  to  get 
rid  of  the  property  and  free  himself  from  it,  not  to  con- 
vert it  to  his  own  use.  It  is  not  found,  nor  can  it  be  pre- 
tended, from  the  evidence,  that  the  sheep  could  have  been 
conveniently  separated  in  the  highway.  It  was  no  unlaw- 
ful exercise  of  right,  or  dominion,  on  the  part  of  the  de- 
fendant, to  take  them  to  his  yard  merely  for  the  purpose 
of  getting  them  out  of  his  flock.  He  did  not  even  know 
or  suspect,  as  the  testimony  clearly  shows,  that  the  sheep 
belonged  to  the  plaintifls.  On  the  contrary,  he  had  been 
informed  by  the  person  in  charge  of  the  farm,  that  they 
were  stray  sheep,  which  he  supposed  had  come  "  from  tHe 
other  road,"  upon  the  farm.  There  was  no  reason,  there- 
fore, to  induce,  or  require,  the  defendant  to  return  the 
animals  to  the  exact  point  at  which  they  had  intruded 
themselves  into  his  flock.  He  had  just  seen  the  plaintifiPs' 
agent  at  the  farm,  trying  to  drive  the  sheep  from  the 
premises.  He  did  in  fact  drive  them  to  within  one  hun- 
dred and  thirty  rods  of  the  point  where  they  mingled 
with  his  flock,  and,  as  I  understand  the  evidence,  to  the 
*'  other  road,"  through  which  the  sheep  were  supposed  to 
have  come,  and  there  left  them,  in  order  that  they  might 
find  their  way  home. 

» 

It  is  quite  apparent  that  the  defendant  acted  in  entire 
good  faith  in  doing  what  he  did,  and  neither  wished  nor 
attempted  to  do  anything  to  interfere  with  the  rights  of 
the  owner  of  the  property,  whoever  he  might  be. 

The  subsequent  demands  made  by  the  plaintiffs  were 
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of  no  avail,  as  they  were  made  at  a  time  when  it  was 
known  the  sheep  were  out  of  the  defendtot's  pessession. 
The  defendant  never  became  the  plaintiffs'  bailee  of  the 
property.  His  possession,  such  as  it  was,  was  forced  upon 
him,  and  only  continued  until  a  separation  from  his  own 
flock  could  be  conveniently  and  properly  effected. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

[FouBTH  Judicial  Depabtxent,  Gbneral  TbbM|  at  BuffiJo,  June  6, 1870. 
MuUinf  P.  J.,  and  Johiuon  and  Talcottf  Justices.] 
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The  Feoplb  vs.  The  Albany  and  Susquehanna  Railroad 

Company  and  others.  (1.) 

upon  a  trial  by  Uie  court  the  sncoessful  party  is  under  no  obligation  to  sub- 
mit a  draft  of  the  judgment  to  the  adverse  party,  for  amendments.  The 
'court  may,  in  its  discretion,  require  it,  and  direct  that  the  Judgment  be  set- 
tled before  itself  or  one  of  its  members. 

In  case  the  decision  of  the  court  fails  to  find  upon  all  the  fkcts  deemed  by  the 
unsuccessftd  party  to  be  material,  his  remedy  is  to  propose  a  flndmg  thereon 
in  his  proposed  case  and  exceptions ;  and  it  is  the  duty  of  the  judge,  on  the 
settlement  thereof,  to  pass  upon  the  same  and  to  find  as  requested,  or  to 
refuse  to  so  find,  so  that  the  party  may  have  the  benefit  of  an  exception  to 
his  refosal.    {See  note  b.) 

It  teems  an  appeal  lies  to  the  general  term  from  an  order  of  the  special  term,  in 
the  nature  of  an  interlocutory  decree  directing  a  receiFer  in  the  action  to 
surrender  the  property  in  his  possession  to  another  receiver  or  to  a  party  to 
the  action. 

An  order  staying  all  proceedings  on  the  "  decision"  of  the  court,  if  not  served 
until  after  the  entiy  of  judgment,  hecomea  funetua  qficioy  and  does  not  operate 
as  a  stay  of  proceedings  after  judgment. 

An  order  staying  all  proceedings  under  a  judgment  does  not,  it  eeeme^  stay  an 
independent  proceeding  against  a  receiver  in  the  action,  to  compel  him  to 
surrender  property  he  is  ordered  thereby  to  deliver  to  the  successful  party. 

t 

(1.)  For  this  case,  and  the  learned  notes  accompanying  it,  the  Reporter  is 
indebted  to  N.  G.  Moax,  Esq.,  of  Albany. 
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If  otherwise,  an  order  directing  such  surrender  can  only  be  attacked  on  a  direct 
proceeding  to  set  it  aside. 

Proceedings  to  compel  the  delivery  of  property,  npon  a  judgment  for  costs  and 
the  delivery  of  property,  are  not  stayed  by  an  undertaking  conditioned  to 
pay  such  costs  and  the  costs  of  the  appeal. 

If  a  party  has  been  exercising  his  legal  right,  the  court  cannot  inquire  into  his 
motives  for  so  doing. 

It  is  proper  and  quite  usual  for  the  court,  especially  in  cases  where  the  find- 
ings are  long,  to  ftimlsh  the  attorney  of  the  successful  party  with  a  briSf 
minute  of  its  decision,  and  request  him  to  prepare  proposed  findings  of  fact 
and  conclusions  of  law.  When  corrected  and  signed,  the  court  usually 
delivers  the  decision  to  the  successful  party  to  be  filed. 

Matters  set  forth  in  motion  papers,  or  filed,  which  are  not  material  to  the  de- 
cision, are  impertinent,  and  if  reproachftil,  are  scandalous,  and  may  be  sup- 
pressed by  the  court  on  inspection. 

APPEAL  from  an  order  made  at  a  special  term.    The 
&ct8  BQfficiently  appear  in  the  opinion. 

David  Dudley  Fields  for  the  Church-Fisk  directors. 

O.  F.  Damforthj  for  the  Bamsey  directors. 

By  the  Courty  Talcott^  J.  This  is  an  appeal  from  an 
order  made  at  a  special  term  held  in  Monroe  county^  de- 
nying a  motion  made  by  Messrs.  Field  and  Shearman,  as 
attorneys  for  "  Church  and  others,"  to  set  aside  all  pro- 
ceedings taken  npon  the  ^^  alleged  judgment,"  entered 
31st  December,  1869,  to  require  tlie  receiver,  Robert  L. 
Banks,  to  retake  possession  of  the  property  of  which  he 
was  originally  made  receiver,  and  the  persons  to  whom  he 
has  surrendered  it  to  restore  possession  to  him  or  some 
other  receiver,  and  to  vacate  and  set  aside  the  alleged 
judgment  and  the  decision  therein  mentioned,  as  irregular, 
or,  in  the  alternative  that  so  much  of  the  motion  be  de- 
nied, then  that  the  said  ^^ alleged  judgment''  be  set  aside, 
and  the  said  decision  and  findings  be  sent  back  to  the 
judge  who  tried  the  cause,  for  re-examination  and  re- 


206        CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Albany  and  Susquehanna  RaQroad  Company. 

settlemeiit,   and  for  other  and  further  relief,  4:c.    The 
opinion  below  is  reported  8  Abb.  N.  S,  122. 

It  is  not  entirely  certain,  from  the  papers  before  us,  in 
behalf  of  what  parties  the  motion  was  made,  as  the  notice 
of  motion  was  given  by  Messrs.  Field  and  Shearman,  as 
attorneys  for  the  defendants  Church  and  others,  and 
nothing  appears  in  the  papers  to  flhow  for  what  other  de-  ' 
fendants,  besides  Church,  Messrs.  Field  and  Shearman 
had  appeared  as  attorneys. 

The  appeal,  however,  was  argued  upon  the  assumption 
on  both  sides  that  the  motion  was  made  in  behalf  of  the 
persons  claiming  to  be  directors  of  the  railroad  company, 
who  had  assumed  to  elect  Walter  S.  Church,  Esq.,  as  pres- 
ident, and  who  on  the  argument  were,  and  herein  for  con- 
venience will  be,  styled  the  Church  directors,  and  was 
resisted  by  those  claiming  to  be  directors  of  the  company, 
who  had  assumed  to  elect  Joseph  H.  Ramsey,  Esq.,  as 
president,  and  who  were,  and  will  be  herein,  styled  the 
Ramsey  directora  Both  sets  o^  directors,  with  the  presi- 
dents by  them  respectively  elected,  were  parties  defend- 
ants to  the  suit.  The  appeal  before  us,  as  appears  from 
the  notice  of  appeal,  was  taken  by  the  Church  directors 
and  one  A.  J.  Phelps.  The  complaint  in  the  action  is  not 
among  the  papers  submitted  to  us,  and  from  the  papers 
before  us  we  are  unable  to  discover  the  connection  of  Mr. 
Phelps  with  the  case.  But  it  was  not  claimed  upon  the 
argument  that  he  had  any  interest  or  right,  other  than 
such  as  was  asserted  in  behalf  of  the  Church  directors. 

These  rival  sets  of  directors  had  been  contending  for 
the  possession  of  the  franchise  and  property  of  the  road, 
and  not  only  were  a  great  variety  of  suits  commenced,  and 
injunctions  issued,  in  the  interest  of  these  respective  par- 
ties, but  the  public  peace  was  seriously  endangered  and 
even  disturbed  by  their  controversies.  Under  these  cir- 
cumstances the  governor  of  the  State,  at  the  request  of 
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both  parties  to  the  controversy,  and  in  the  interests  of 
public  order,  took,  by  his  agents,  temporary  possession  of 
the  road  and  its  property,  and  therefore  the  attorney-gen- 
eral, upon  the  request  of  the  governor,  instituted  this 
action,  the  main  object  of  which  was  to  determine  whether 
either,  and  if  either,  then  which  of  the  rival  sets  of  direct- 
ors had  been  lawfully  chosen,  and  was  entitled  to  the 
possession  of  the  franchises  and  property  of  the  company. 

The  action  was  tried  before  Justice  E.  Darwin  Smith, 
at  the  Moproe  special  term,  held  on  the  29th  day  of  ITo- 
vember,  1869.  The  said  justice  delivered  an  elaborate 
opinion  in  the  case,  which  it  appears  was  published  in  the 
Kochester  morning  papers  of  December  31st,  1869,  and  on 
that  day  the  findings  of  fact  and  conclusions  of  law  arrived 
at  by  the  said  justice,  and  stated  by  him  in  writing,  were 
duly  filed,  and  the  judgment  or  order  complained  of  was 
entered  on  the'  same  day,  at  2  o'clock  and  30  minutes, 
p.  M.  By  this  judgment  or  order  the  Ramsey  directors 
were  declared  to  have  been  duly  elected,  and  to  be  the 
lawful  directors  of  the  company.  It  was  ordered  that  cer- 
tain of  the  defendants  recover  their  costs  of  the  action 
against  the  Church  directors ;  that  it  be  referred  to  Hon. 
Samuel  L.  Selden  to  pass  the  accounts  of  the  receiver,' 
and  to  report  what  would  be  a  proper  extra  allowance  in 
the  action,  and  to  which  of  the  defendants  it  should  be 
paid ;  *'  to  settle  such  other  matters  of  detail  as  may  be 
necessaiy  to  carry  this  judgment  into  effect;"  and  that 
the  Ramsey  directors  be  let  into  immediate  possession  of 
the  property  and  eftects  of  the  road  company ;  and  that 
Mr.  Banks,  the  receiver,  transfer  to  them  all  the  property 
and  assets  of  the  railroad  company  in  his  hands,  retaining 
out  of  the  moneys  in  his  hands  as  such  receiver,  his  fees, 
expenses  and  charges  to  be  adjudged  by  the  referee. 

The  special  term  which  made  the  order  now  appealed 
from,  as  a  part  of  the  order,  directed  the  suppression  of 
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certain  affidavits  on  both  sides^  and  a  certain  certificate 
used  on  the  motion. 

The  points  insisted  upon  by  the  counsel  for  the  appel- 
lants Tnll,  for  convenience,  be  considered  seriatim  in  the 
order  in  which  they  are  presented  by  their  brief. 

1st.  It  is  claimed  that  it  was  the  duty  of  the  successful 
party,  after  making  a  draft  of  their  judgment,  to  submit 
it  to  the  adverse  party  to  propose  amendments,  and  that 
the  omission  to  do  so  renders  the  judgment  irregular.  We 
do  not  understand  that  the  service  of  a  draft  of  judgment 
and  the  other  proceedings  referred  to  is  required  by  any 
present  provision  of  law  or  rule  of  court,  or  has  been  usual 
under  the  present  practice.  Under  the  former  practice 
of  the  Court  of  Chancery,  it  was  customary,  in  cases  where 
the  decree  was  very  special  in  its  character,  to  serve  a 
copy  of  the  proposed  decree  upon  the  opposite  party,  with 
notice  of  settlement  before  the  register.  This  practice 
apparently  grew  out  of  the  fact  that  there  was  no  other 
guide  to  the  form  of  the  decree  than  the  mere  minute  of 
the  decision,  or  the  opinion  delivered  by  the  court. 

In  case  the  register  did  not  understand  the  decision,  he 
was  in  that  case  only  to  apply  to  the  court  for  information. 

But  it  does  not  appear  that  it  was  the  practice  of  that 
court  to  set  aside  a  decree  merely  upon  the  allegation  that 
a  draft  had  not  been  previously  served  and  a  settlement 
made  on  notice. 

There  was  no  specific  finding  of  all  the  facts  or  conclu- 
sions of  law  accessible  to  the  register  or  the  parties.  As 
the  Code  now  provides  that  the  justice  who  tries  the  cause 
shall  give  a  decision  in  writing,  which  shall  contain  a 
statement  of  the  facts  found  and  the  conclusions  of  law 
separately,  and  that  ^^  judgment  upon  the  decision  shall 
be  entered  accordingly,  the  reason  for  the  former  practice 
is  in  a  great  measure  done  away  with,  though  something 
similar  may  be,  and  often  is,  convenient  under  our  present 
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system. (a)  It  is  not  unusual,  at  present,  when  the  judg- 
ment requires  provisions  of  a  special  character,  for  the 
court  in  its  discretion  to  order  it  to  be  settled  before,  not 
the  clerk,  but  itself  or  one  of  its  members.  This  is  often 
done  in  the  Supreme  Court,  and  sometimes  in  the  Court 
of  Appeals.  An  instance  of  the  latter  occurs  in  the  case 
of  Schermerham  v.  TallmaUy  (14  N.  Y.  Rep.  94,)  where  it 
was  ordered  that  the  judgment  be  settled  before  Judge 
Selden.  Owing  to  the  certainty  which  the  clerk  and  the 
attorneys  may  now  arrive  at  in  regard  to  the  decision  of 
the  court,  touching  all  questions  of  fact  and  law  intended 
to  be  decided  by  it,  the  former  practice  has  been  long 
since  abandoned,  and  the  settlement  of  the  form  of  a  judg- 
ment upon  notice,  now  takes  place  only  by  the  express 
direction  of  the  court,  or  by  the  special  agreement  of  the 
parties.  And  it  is  necessary,  before  a  party  can  set  aside 
or  even  modify  a  judgment  for  want  of  notice  of  settle- 

(«)  Before  the  amendment  of  section  267  of  the  Code,  in  1870,  it  was  settled 
that  it  was  the  dnty  of  the  eUrk,  unless  otherwise  directed  by  the  court,  to 
«iiter  Judgment  at  once  on  the  filing  of  the  decision  or  report,  and  that  the 
successful  party  might  cause  it  to  be  done,  {CoUa  ▼.  Smithy  29  Mow,  Fr.  826, 
4^lrmed  Zl  id.  168;)  also  that  the  omission  of  the  clerk  to  do  so  would  not 
be  allowed  to  prejudice  the  party.    {Butler  t.  Lee^  38  Sow,  Fr,  252.) 

That  amendment  provides  that  in  cases  of  trial  btf  the  eowrt,  "Judgment  upon 
the  decision  accordingly,  ehaU  be  entered  ftntr  days  thereafter."  Is  not  this  an 
unwise  provision  1  Suppose  a  controversy  between  rival  presidents  or  directors 
of  a  railroad  company,  as  to  who  is  such,  dejure^  and  entitled  to  the  control 
of  its  funds,  often  amounting  to  millions,  to  be  determined  against  the  ofiScers 
defaetOf  who  have  possession  and  control  of  the  funds.  Might  not  a  single 
unsuccessful  defendant  step  over  to  New  Jersey  with  them  1  Every  lawyer 
will  readily  perceive  a  multitude  of  cases  where  a  delay  of  Justice  after  its  cer- 
tainty is  known,  will  be  equivalent  to  its  denial.  As  the  amendment  provides 
that  judgment  thaU  be  entered  four  days  thereafter,  would  the  court,  even  in 
a  proper  case,  have  power  to  deprive  the  successful  party  of  a  etatutory  right, 
and  stay  proceedings  for  more  than  four  days  7  Would  it  not  be  for  better  for 
the  legislature  to  concede  to  the  courts  honesty  equal  to  that  possessed  by  its 
members,  and  to  assume  that  courts  will  properly  exercise  a  discretion  con- 
fided to  them,  and  allow  them  to  control  their  determinations  ? 
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ment,  to  show  that  in  some  material  particular,  to  be  pointed 
out,  it  is  entered  otherwise  than  in  accordance  with  the 
findings  of  fact  or  law,  as  stated  by  the  judge  or  referee. 

2d.  It  is  said  this  judgment  should  be  set  aside  for  what 
is  called  a  "mistrial,"  by  reason  of  the  omission  of  Justice 
Smith  to  decide  the  issues  which  were  in  the  case  and 
contested  on  the  trial. 

On  this  point  it  might  be  sufficient  to  say  that  the  ap- 
peal papers  do  not  disclose  to  us  the  evidence  in  the 
cause,  so  that  we  are  unable  to  see  what  was  contested  on 
the  trial.  But  assuming  the  position  of  the  counsel  for 
the  appellants  to  be  well  founded  in  fact,  we  are  of  the 
opinion  that  whatever  may  be  the  remedies  to  which  a 
party  may  resort,  in  case  of  the  omission  to  find  a  fact 
supported  by  the  evidence,  and  deemed  material,  a  special 
motion  to  set  aside  the  judgment  for  irregularity  is  not 
among  them,  according  to  a  recent  decision  of  the  Court 
of  Appeals ;  the  remedy,  in  case  the  fact  is  established  by 
uncontroverted  evidence,  is  by  appeal.  (Mason  v.  Lord, 
40  N.  T,  Rep.  4tlQ,)  Where  the  evidence  is  conflicting  as 
to  the  fact,  the  omission  to  find  which  is  complained  of, 
the  remedy  is,  at  the  time  the  case  is  presented  to  the 
judge  for  settlement,  to  present  and  leave  a  request  to 
find  such  facts  and  conclusions  of  law  as  he  deems  neces- 
sary to  be  found  in  order  to  protect  the  rights  of  the  party ; 
and  it  is  the  duty  of  the  judge  to  pass  upon  such  requests, 
and  to  find  as  requested  or  then  refuse  to  find,  so  that  the 
party  may  have  the  benefit  of  an  exception  to  his  refusal. 

Such  we  understand  to  be  the  construction  of  sectioa 
268  of  the  Code,  which  requires  the  judge,  on  the  settlement, 
of  the  case^  to  specify  the  facts  found  by  him,  and  his  con* 
elusions  of  law.  (6) 

(b)  It  is  strange  that  the  theory  of  making  and  settling  a  case  and  excep- 
tions upon  trials  before  the  court  or  a  referee  does  not  seem  to  be  understood 
by  many  of  the  profession. 

Section  272  ^of  the  Code,  which  applies  to  referees,  provides  that  "  their 
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The  omission  to  find  the  alleged  fact  may  have  resulted 
from  inadvertence  on  the  part  of  the  justice  who  tried  the 
cause;  on  the  other  hand/ it  may  have  resulted  from  his 
having  determined  the  fact  against  the  party  complaining 
of  the  omission,  or  he  may  have  determined  the  fact  to  be 
immaterial  in  the  case. 

In  either  of  the  two  latter  alternatives,  a  motion  at 

decision  must  be  giyen,  and  may  be  excepted  to  and  reviewed  in  like  manner^  and 
with  like  effect,  in  tUl  reepeets  as  in  cases  of  appeal  nnder  section  268,  (trials 
before  the  court,)  and  they  may  in  like  manner  settle  a  case  or  Aceptions," 
(^See  Otit  v.  Spencer ^  16  N.  T,  Rep.  611 ;)  so  that  the  manner  of  excepting  and 
proposing  a  case  and  exceptions,  and  settling  the  same,  is  identical  in  cases 
of  trial  before  the  court  or  a  referee,  and  a  brief  history  of  preparing  for  a 
review  of  the  determination  before  a  referee  will  equally  apply  to  one  where 
the  trial  has  taken  place  before  the  court 

The  theory  of  the  etatute  (the  Code)  is  that  the  decision  or  report  shall  be 
general  for  such  judgment  in  favor  of  the  successful  party,  as  he  is  found  to  be 
entitled.  '^  The  decision  of  the  judge  or  report  of  the  referee,  which  goes  into 
the  record,  is  merely  the  authority  for  entering  the  judgment,  and  therefore  it 
merely  states,  in  general  terms,  what  the  judgment  is  to  be.  All  beyond  that 
is  mere  supererogation."  {(Hit  v.  Spencer ,  16  JV.  T,  Rep.  612.)  It  is  true,  sec- 
tion 272  provides  that  "refereee  shall  state  the  &cts  found,  and  the  conclusions 
of  law,  separately."  This  provision  is  given  at  length  in  the  case  last  cited, 
and  we  understand  that  case  to  hold  that  it  applies  to  the  settlement  of  the 
case  and  exceptions,  and  that  the  decision  of  the  Judge,  and  report  of  the 
referee,  as  contemplated  by  the  Code,  may  be  general,  although  the  court,  in 
Manly  v.  Insurance  (%.,  (1  Laming^  23,)  seems  to  think  this  section  requires  the 
referee  to  find  the  facts  and  conclusions  of  law  in  the  first  instance.  In  cases 
where  a  party  may  be  defeated  upon  either  of  several  grounds,  the  report 
would  not  inform  him  what  theory  the  referee  adopted  upon  that,  or  whether 
the  referee  found  with  hun  or  against  him  upon  others.  To  remedy  this,  in 
part,  the  court,  by  its  rules,  (Rtde  32,)  provided  that,  upon  a  trial  by  refereee^ 
"  they  shall,  in  their  decisions  and  final  reports,  state  the  facts  found  by  them, 
and  their  conclusions  of  law,  separately."  This  provision  of  the  rule  is  sup- 
plementary and  additional  to  the  ttattttory  requirements,  as  to  the  manner  of 
proposing  and  settling  a  case  and  exceptions  for  review,  which  provide  that  a 
case  and  exceptions  may  be  proposed  and  settled  by  a  referee  in  "  like  man- 
ner "  as  by  a  judge,  (^  272,)  and  that  the  Judge,  "  m  tetUing  the  eatCj  niu$t 
briefly  specify  the  facts  found  by  him,  and  his  conclusions  of  law." 

Until  the  amendment  of  section  268,  in  1869,  although  the  appellant  might 
have  been  entirely  satisfled  with  the  &ctB  as  found  by  the  decision  or  report, 
and  might  not  have  wished  any  additional  ones,  and  notwithstanding  the 
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special  term  would  be  simply  a  review  of  the  decision  of 
the  special  term  which  decided  the  cause,  and  a  review 
of  a  judgment  at  special  term  cannot  be  had  at  another 
special  term. 

3d.  It  is  claimed  that  no  judgment  has  yet  been  per- 
fected, so  as  to  be  the  subject  of  review  on  appeal.  That 
until  it  becomes  complete  and  final  it  is  not  in  a  condition 

decision  or  report  may  have  been  a  part  of  the  record,  (the  judgment  roll,)  he 
was,  by  the  decision  of  the  Court  of  Appeals  in  Hunt  t.  Blootner,  (13  JV.  T.  Rep, 
841,)  and  Johnson  y.  JFMtlock,  {Id,  844,)  that  the  court  would  not  look  outside 
the  ease  for  the  facts,  required  to  again  incorporate  and  print  the  substance  of 
the  decision  or  report  in  the  case.  The  amendment  of  1869  ((  268)  relieved 
him  of  this  burden  by  providing  that,  "for  the  purposes  of  an  appeal  from  a 
Judgment  rendered  on  the  report  of  a  referee  or  the  decision  of  a  judge  on  a 
trial  without  a  jury,  it  shall  not  be  necessary  to  insert  at  large,  in  the  case,  the 
findings  of  &ct  or  conclusions  of  law  of  such  judge  or  referee,  or  the  excep- 
tions thereto  filed,  but  if  the  same  appear  as  part  of  the  judgment  roll,  they 
may  be  referred  to  and  used  on  the  argument  of  the  appeal,  with  the  same 
effect  as  though  inserted  in  the  case."  It  is  not  now  ^^  necessary'*  to  repeat  the 
facts  so  found,  although  the  appellant  may,  at  his  option,  do  so,  and  it  is,  per- 
haps, advisable  he  should,  when  he  wishes  additional  facts  found,  in  order  to 
have  all  the  £eu;ts  appear  in  connection.  Suppose  a  case  to  have  been  decided 
by  a  referee,  and  his  report  to  contain  all  the  facts  the  appellant  desires,  and 
he  wishes  to  claim,  upon  appeal,  that  the  conclusion  of  law  drawn  from  them 
is  not  correct;  he  can,  within  ten  days,  file  and. serve  exceptions  to  such 
of  the  legal  conclusions,  or  portions  of  them,  as  he  is  dissatisfied  with,  being 
careful  not  to  have  any  particular  exception  cover  too  much.  Thus  suppose 
the  conclusion  of  law  to  be,  that  the  "  plaintiff  is  entitled  to  judgment  for  |50 
and  interest  from  May  1, 1860,  and  costs."  If  the  defendant  wish  to  claim 
that  there  was  not  as  much  as  $50  due  the  plaintiff,  he  excepts,  1.  To  so  much 
of  the  referee's  report  as  holds  that  the  plaintiff  is  entitled  to  recover  |50  dam- 
ages. 2.  If  he  claim  that  the  plaintiff  was  entitled  to  no  interest,  to  so  much 
thereof  as  holds  that  the  plaintiff  is  entitled  to  recover  interest  upon  |60,  from 
May  1, 1860,  or  any  other  time.  8.  If  he  claim  that  interest  was  allowed  for 
too  long  a  time,  to  so  much  thereof  as  holds  that  the  plaintiff  is  entitied  to 
recover  interest  for  a  greater  period  than  from  the  Ist  day  of  May,  1868. 
4.  If  he  claim  that  the  plaintiff  should  have  recovered  interest  upon  only  a 
part  of  the  amount  found,  to  so  much  thereof  as  holds  the  plaintiff  is  entitled 
to  recover  interest  upon  more  than  $80  of  the  amount  awarded.  5.  To  so 
much  thereof  as  holds  the  plaintiff  is  entitled  to  recover  costs.  He  can  thus 
review  each  question  separately,  while,  if  he  except  generally  to  the  entire 
conclusion  of  law,  the  court  might  hold  he  could  not  so  review  either  question, 
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to  be  executed,  and  that  all  proceedings  taken  under  it 
ought  to  be  set  aside. 

Conceding  that  this  were,  as  claimed  by  the  counsel  for 
the  appellants^  not  a  final  judgment,  but  in  the  nature  of  a 
decretal  order,  or  interlocutory  decree,  the  proceedings 
Tinder  it  which  they  ask  to  set  aside  are  simply  the  sur- 
render of  the  property  by  the  receiver,  and  the  taking  of 
the  possession  by  the  Ramsey  directors. 

and  that  if  the  plaintiff  were  entitled  to  recover  $60  damages,  the  question  of 
interest  could  not  be  reviewed.  If  he  except  generally  to  the  allowance  of 
any  interest ;  if  the  plaintiff  were  entitled  to  any  he  could  not  insist  that  the 
time  when  it  was  commenced  was  erroneous.  {MeMahon  v.  N.  F.  ottd  Erie 
JUtOroad  Co.,  20  N.  T.  Eep,  468.  Graham  v.  Chryatal,  1  Abb.  JV.  S.  121.  Matthewa 
V.  Jhtryee,  4  KMfeSj  626.) 

Every  presumption  will  be  made  by  the  appellate  court  in  favor  of  afiSrm- 
anoe,  and  the  appellant  must,  in  the  Court  of  Appeals,  present  faeUf  found 
affirmatively,  which,  on  their  face  show  error.  If  they  are  not  found  at  all, 
the  court  will  presume  they  were  found  for  the  respondent,  (Orani  v.  JtfbrM, 
22  N.  T,  Rep,  323;  Manly  v.  Ins.  Co.,  1  Laming,  20;  Fanner^  ^.  Bank  ▼. 
JParker,  87  N,  T.  Btp.  160;  BitaeU  v.  Fearee,  28  «;.  266;  Simon  v.  Sehureh,  29 
id,  616 ;)  provided  upon  examining  the  evidence  it  appear  that  it  would  war- 
rant such  additional  findings.     (  Valentine  v.  Conner,  40  N,  T,  Rep.  248.) 

In  order  to  found  an  objection  to  a  refusal  to  find  any  fact,  even  though  there 
be  no  evidence  to  the  contrary,  the  referee  must  be  requested,  by  the  proposed 
case  and  exceptions,  specifically  to  find  the  fact,  and  if  he  refuse,  an  exception 
must  be  taken  to  such  refusal.  {Grant  v.  Morse,  22  If.  Y.  Rep,  323.  OUy 
BuQding  Cotnpany  v.  Fatty,  4  Traneeript  App.  812.)  If  the  evidence  upon  the 
'  question  be  not  conflicting,  the  exception  to  such  refusal,  or  if  it  be  found,  to 
its  finding,  then  presents  a  question  of  law.  {Maaon  v.  Lord,  40  N.  Y.  Rep.  476. 
Wyman  v.  (Mde,  41  id,  169.  Forter  v.  Ruckman,  38  id.  210.  I>r(^per  v.  Stowoend, 
Id,  219.) 

Suppose  a  case  where  the  party  defeated  desires  to  review  the  referee's  de- 
cision, and  his  report  does  not  find,  or  refuses  to  find,  one  way  or  the  other 
upon  ail  the  facts  the  appellant  desires  to  present,  so  that  exceptions  to  that 
will  not  be  sufficient ;  or  that  he  wishes  to  contend  that  a  fact  found  was  en- 
tirely unauthorized  by  evidence ;  or  wishes  to  insist,  as  he  may  do  at  the 
ffenmral  term,  {Waters  v.  Green,  3  Keyes,  886;  MeCabe  v.  Brayton,  88  N,  Y.  Rep, 
196 ;  Loeschiek  v.  Baldwin,  Id.  826,)  that  the  finding  was  contrary  to  evidence. 
He  must  then  prepare  and  serve  a  case  containing  the  evidence.  He  should 
file  and  serve  separate  exceptions  to  the  facts  and  conclusions  appearing  in 
the  report,  within  ten  days,  or  such  extended  time  as  he  may  procure,  unless 
he  serve  his  case  and  exceptions,  containing  also  such  exceptions  to  the  facts 
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We  see  no  reason  to  doubt  that  the  court  may,  by 
order  in  the  nature  of  an  interlocutory  decree,  direct  its 
receiver  in  the  action  to  surrender  the  property  in  his 
possession  as  such  receiver,  to  some  of  the  parties  to  the 
action,  to  another  receiver,  or  even,  as  has  sometimes  been 
done,  to  a  third  party  claiming  it  And  whether  such 
order  be  interlocutory  or  final,  an  appeal  lies  to  the  gen- 
eral term,  at  least 

and  conclusions  appearing  in  the  report  as  are  necessary  to  present  the  ques- 
tions deemed  material.  If  the  case  and  exceptions  contain  exceptions  to  the 
facts  and  legal  condosions  in  the  report,  or  such  facts  be  repeated  therein,  fol- 
lowed by  exceptions  thereto,  it  is  not  neeeuary  to  serve  them  separately.  The 
case  "  will  be,  of  itself,  a  compliance  with  the  first  clause  of  the  section,  and 
no  other  exceptions  will  be  required  to  satisfy  that  clause."  (^Etmt  v.  Bloomer, 
13  2f,  r.  Bep.  843.  Johnson  r.  WTiitloek,  Id.  847.)  It  is  advisable,  if  a  ease  he 
made,  to  insert  them  therein.  The  referee  is  bound  to  allow  such  exceptions 
as  the  appellant  desires  to  insert,  and  if  he  refuse  to  do  so,  the  court  will  send 
the  case  back  to  him  for  resettlement,  and  compel  him  to  resettle  it  So  if 
he  refuse  to  find  one  way  or  the  other  upon  any  question  of  fact  proposed 
in  the  case,  the  court,  on  motion,  will  compel  him  to  so  find,  without  directing 
whether  the  finding  shall  be  in  the  affirmative  or  the  negative,  as  the  appellant 
has  a  right  to  have  his  original  case  so  settled  that  he  can  go  to  the  Court  of 
Appeals  with  it.  {Johnson  v.  WhiOoek.  18  ^.  T.  Rep.  849,  850.  Friest  v.  Friee, 
8  Keyes,  222.  Manly  v.  Insurance  Co.,  1  Lansing,  24-26.  Cosier  v.  Shipman,  85 
y.  T.  Rep.  588,  542.  McKeon  v.  See,  4  Rob.  449,  464.)  He  should  insist  upon 
a  finding  one  way  or  the  other,  as  a  Matter  of  right,  as  an  exception  will  not  lie 
to  a  mere  refusal  to  find  at  all,  {Coder  v.  Shiptnan,  85  N.  Y.  R^.  588 ;  ColwOl  v. 
Lawrence,  88  «f.  71 ;  Freston  v.  Friee^  8  Keyes,  222;)  unless,  possibly,  in  a  case 
where  there  was  no  conflict  in  the  evidence.  {Mason  v.  Lord,  40  JV.  T.  Rep. 
476.  Marvin  v.  Inglis,  89  Bow.  Fr.  829.)  On  appeal  from  the  judgment,  an 
order  refusing  to  compel  a  finding  on  any  material  question  may  be  re- 
viewed. {Caslery.  Shaman,  85  iV.  T.  Rep.  542.)  The  practice  has,  (unless  in 
the  seventh  district,  as  hereafter  shown,  prior  to  the  adoption  of  the  present 
system  of  departments,)  so  fiir  as  we  are  aware,  been  uniform.  In  the  third 
district,  in  Fheian  v.  A.  and  &,  Railroad,  {reported  on  the  merits,  1  Lans.  258,) 
the  case  was  twice  sent  back  to  the  referee,  on  his  refusal  to  find  either 
way  upon  certain  facts  proposed  by  the  case ;  the  court  the  last  time  (Albany 
special  term,  March,  1869)  making  an  order  as  follows :  "  Ordered  that  the 
case  and  exceptions  herein  be  sent  back  to  the  referee  for  further  settlement 
of  the  follovring  facts  proposed  by  the  said  case  and  exceptions,  (specifying 
them  separately.)-  It  is  further  ordered,  that  said  referee  find  one  way  or  the 
other  upon  each  of  said  proposed  findings,  and  upon  each  portion  thereof, 
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4th.  It  is  next  claimed  that  the  proceedings  taken  under 
the  judgment  or  order  should  be  set  aside,  because  they 
were  taken  in  despite  of  the  two  orders  to  stay  proceed- 
ings, made  by  Mr.  Justice  Barnard,  and  of  the  appeal  and 
undertaking. 

The  first  order  of  Justice  Barnard  was  to  stay  all  pro- 
ceedings on  the  "  decision "  of  Justice  Smith,  until  the 
findings  of  fact  and  conclusions  of  law  had  been  served 

"Whether  the  facts  are,  or  are  not,  as  proposed ;  and  if  he  find  that  the  same 
are  not,  or  any  portion  thereof  is  not,  as  proposed,  that  he  allow  the  defendant 
to  interpose  in  the  case  and  exceptions,  such  exceptions  to  his  finding  or  find- 
ings as  he  may  be  advised."  The  cases  were  sent  back  for  resettlement,  and 
similar  orders  made,  in  Eieka  y.  Dom,  (reported  on  the  merits,  64  Barb.  172,)  at 
the  same  term,  and  in  Watson  y.  Shuttleworth,  {reported  on  the  merits,  68  Barb, 
S67,)  at  a  prior  special  term  at  Albany.  Of  course  no  fair  minded  referee 
would  refuse  to  find  one  way  or  the  other,  upon  any  question  as  to  which 
evidence  was  given  on  the  trial,  and  he  ought  not  to  attempt  to  determine 
what  questions  are  materia),  for  the  Court  of  Appeals  may  not  agree  with 
him  as  to  what  is  material.  If  he  err  in  such  determination  he  deprives  the 
party  of  all  opportunity  to  procure  the  judgment  of  that  court  upon  the 
question.  Neither  ought  the  court  at  special  term,  for  the  same  reason,  to  do 
so,  as  a  single  fact,  if  found  in  favor  of  the  appellant,  may  neutralize  or  destroy 
another,  or  turn  the  case. 

The  refusals  to  find,  in  the  cases  above  referred  to,  were  based  upon  the 
cases  of  Zefler  v.  Field,  (88  How.  Br.  Bep.  885 ;)  NHson  v.  IngersoU,  (27  id,  1 ;) 
Sermont  v.  Boeder,  (49  Barb.  362,)  and  possibly  others  in  the  seventh  district, 
and  not  from  any  desire  upon  the  part  of  the  referees  to  avoid  doing  so.  In 
those  cases,  however,  the  court  held,  contrary  to  the  cases  in  the  Court  of 
Appeals  above  cited,  that  the  court  would  make  no  presumptions  in  favor 
of  afflnnance,  but  if  the  facts  fottnd  in  and  «qapearing  upon  the  face  of  the  report 
Osd/y  did  not  justify  the  judgment,  it  would  be  reversed.  The  last  two  cases 
were  upon  review  of  the  merits,  on  appeal,  and  not  upon  a  motion  directly 
to  compel  a  referee  to  find  upon  facts  proposed  for  settlement.  The  first 
arose  on  a  motion  to  strike  out  of  the  printed  case  a  statement  that  on  the 
settlement  of  the  case  the  referee  was  asked  to  find  upon  certain  proposed 
£ict8,  and  that  he  refused  to  find  either  way,  or  to  make  any  additional  find- 
ings; so  that  the  question  whether  the  court,  on  motion,  would  have  com- 
pelled him  to  find  upon  the  proposed  facts,  did  not  arise  in  either  case,  as  in 
the  latter,  the  case,  so  long  as  the  settlement  was  not  changed,  should  have 
conformed  to  the  settlement  actually  made.  In  Trufant  v.  Merrill,  (87  How, 
Br,  681 ;  6  Abb,  N.  8.  462,)  the  Superior  Court  of  New  Tork  seems  to  have 
held  that  the  court  would  not,  d^/br^  judgment,  send  the  case  back  for  ftirtber 
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upon  all  the  parties,  with  notice  of  settlement,  and  that 
judgment  be  not  entered  until  the  settlement  of  such  find- 
ings and  conclusions,  upon  due  notice  of  settlement  to  all 
the  parties. 

This  order  appears  to  have  been  founded  on  the  affi- 
davit of  Amasa  A.  Redfield^  to  the  effect  that  he  had 
learned  that  the  justice  had  decided  the  cause  adversely 
to  the  deponent;  that  deponent  had  received  no  formal 

findings.  This  case  was  probably  correctly  detennined ;  as,  if  the  defeated 
party  did  not  wish  to  appeal,  a  farther  finding  would  be  useless  and  unneces- 
sary I  and  if  he  did,  he  could  procure  the  additional  findings  by  proposing 
them  in  the  case  and  compelling  a  finding.  In  the  latter  case  the  question 
did  not,  however,  arise  upon  a  motion  to  send  the  case  back,  but  upon  ap- 
peal from  a  subsequent  order  sending  the  case  to  a  difierent  referee  to  take 
and  state  the  accounts.  The  Superior  Court  has  expressly  held  that  it  was 
the  duty  of  the  court,  in  the  ease  and  exeeptionsj  to  find  upon  every  material  fact, 
and  that  as  the  party  is  not  present  at  the  decision,  proposing  a  finding  thereon 
in  the  case  is  the  only  way  he  can  procure  findings  upon  additional  questions. 
{MeKeon  y.  .S^,  4  Sob.  468,  464.) 

The  cases  in  the  seventh  district,  and  that  in  the  Superior  Court,  seem  to 
proceed  upon  the  theory  that  as  soon  as  the  referee  has  made  and  filed  his 
report  he  is  funetui  offieiOf  and  cannot  afterwards  perform  any  act  involving 
judicial  discretion,  until  tet  in  motion  by  the  court.  The  settlement  of  a  case 
and  bill  of  exceptions  is  clearly  a  judicial  act.  {Fiddm  v.  ZahenSy  14  Abb.  48. 
Sirfff  v.  The  FeopUf  6  Fork,  Orim.  Bq>.  9.)  It  may  well  be  that  the  referee 
cannot  gratuitously  volunteer  new  findings,  and  that  in  order  to  authorize 
him  to  make  them,  he  should  be  set  in  motion  by  the  court,  but  the  court 
clearly  does  so  constructively,  (all  acts  done  by  the  attorneys  in  a  cause  are 
constructively  performed  in  court,)  when  a  party  authorized  so  to  do  by  law 
and  practice  of  the  court  calls  upon  him  to  setUe  a  case  and  exceptions,  as 
a  necessary  and  proper  step  in  the  administration  of  justice  by  the  coui-t 
The  court  constructively  and  legally  calls  upon  him  to  exercise  one  of  the 
duties  which  his  appointment  and  his  entering  upon  the  office  of  referee 
require  him  to  perform,  and  there  is  no  more  reason  why  he  should  not 
act  judicially  in  finding  facts,  than  in  settling  disputes  between  the  parties  as  to 
the  evidence  given  upon  the  trial,  or  any  other  question  which  arose  thereon. 
We  think  we  have  shown  that  the  above  cases  in  the  seventh  district,  A*om  the 
manner  in  which  the  questions  arose,  did  not  pass  upon  the  question  we  have 
discussed,  and  can  be  harmonized  with  the  practice  as  we  understand  it.  If, 
however,  this  be  not  so,  the  decision  of  the  general  term  in  the  fourth  depart- 
ment, including  the  seventh  district,  overrules  them,  and  the  practice  in  the 
Supreme  Court  is  now  uniform  throughout  the  State. 
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notice  of  the  findings  of  fact  or  conclusions  of  law,  as 
found  bj  Justice  Smith ;  and  that  according  to  his  belief 
no  such  findings  of  fact  had  been  filed  or  judgment  en- 
tered. This  seems  to  have  been  substantially  the  same 
application  which  had  been  previously  made  by  Mr.  Mar- 
tiudale  to  Justice  -Smith,  on  the  same  state  of  facts,  and 
by  him  denied,  which  circumstance  was  not  disclosed  in 
the  affidavit  presented  to  Justice  Barnard,  and  was  per- 
haps unknown  to  the  attorneys  who  made  the  application 
to  the  latter  justice.  (See  Mule  23d.)  However  this  may 
be,  it  is  apparent  on  the  face  of  Justice  Barnard's  order^ 
that  it  was  not  intended  to  operate  as  a  stay  of  proceed- 
ings after  the  judgment  or  order  to  be  entered  on  Justice 
Smith's  decision ;  and  as  it  was  not  served  till  after  the 
entry  of  that  judgment  or  order,  it  became  functus  officio 
before  service.  A  second  order  was  made  by  Justice 
Barnard,  staying  all  proceedings  under  the  judgment  until 
the  entry  of  an  order  on  the  motion  to  set  aside  the  judg- 
ment, not  exceeding  twenty  days. 

The  *act  of  the  Ramsey  directors  in  taking  formal  pos- 
session of  the  property  occurred  on  the  31st  of  December; 
the  order  in  question  was  not  served  upon  any  person  till 
some  time  on  the  Ist  of  January.     On  that  day  proceed- 

The  ckse  in  the  Superior  Court  does  not,  we  think  conflict  therewith,  and  we 
doaht  not  that  if  the  question  were  properly  presented  in  that  court,  it  would 
settle  the  practice,  as  it  seems  to  have  done  in  McReon  v.  Ses^  (4  Roh.  449,)  in 
conformity  to  that  of  the  Supreme  Court,  so  that  uniformity  and  certainty,  so 
desirable  in  practice,  will  be  secured. 

The  Court  of  Appeals  has  power  to  send  a  case  back  to  the  Supreme  Court 
for  resettlement,  {Weateotff.  Thompson^  16  N.  T.  Rep.  618,)  even  after  argu- 
ment. {Rice  V.  laham^  1  Keye9,  44,  47.)  As  the  referee  is  not  an  officer  of 
that  court,  but  of  the  Supreme  Court,  a  motion  should  be  made  in  the  latter 
court  that  the  case  be  sent  back  to  him  for  resettlement.  (  Westeott  v.  Thomp- 
mn,  16  iV.  T.  Rep.  616.)  And  though  the  case  be  pending  in  the  Court  of 
Appeals,  the  Supreme  Court,  at  special  term,  has  power  to  order  a  resettlement, 
and  that  the  corrected  case  be  returned  to  the  Court  of  Appeals,  with  a  recall 
of  the  former,  or  a  request  to  correct  it.  (  WhUbeek  v.  Waine^  8  Mow,  Fr,  433. 
LuytUr  v.  Sniffin,  8  id.  260.) 
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ings  were  taken  before  Justice  Peckham,  in  Albany,  on 
notice  to  the  receiver,  apparently  with  a  view  of  obtaining 
the  possession  of  the  key  of  the  safe.  These  proceedings 
before  Justice  Peckham  were  instituted  by  an  order  to 
show  cause,  founded  upon  affidavit,  showing  that  the 
Ramsey  directors  had  the  day  before  taken  possession  of 
the  office  of  the  company,  and  by  a  formal  resolution  re- 
citing the  fact  of  the  judgment,  had  assumed  to  take  pos- 
session of  all  the  property  of  the  company.  That  Mr. 
Banks,  the  receiver,  declined  to  deliver  the  key  of  the 
safe,  and  the  order  was  to  show  cause  why  he  (the  re- 
ceiver) should  not  deliver  all  the  keys  of  the  company  in 
his  possession.  The  proceedings  before  Justice  Peckham, 
after  hearing  counsel  for  the  receiver,  resulted  in  an  order 
made  by  that  justice  on  the  1st  of  January,  that  the  re- 
ceiver should  deliver  over  to  Mr.  Ramsey  the  keys  of  the 
safe,  and  all  the  other  property  of  the  railroad  company  in 
his  hands,  and,  furthermore,  declaring  that  the  orders  of 
Justice  Barnard  did  not  in  any  way  affect  the  obligation  and 
duty  of  the  receiver  to  comply  with  the  requirements  of 
the  judgment  The  appeal  papers  do  not  show  that  any- 
thing was  done  in  pursuance  of  the  order  of  Justice  Peck- 
ham. They  do  not  show  that  the  second  order  of  Justice 
Barnard  was  served  before  those  proceedings  were  insti- 
tuted, although  it'appears  that  the  order  to  stay  had  been 
served  on  the  receiver  before  the  final  order  made  by 
Justice  Peckham.  There  is  nothing,  therefore,  to  set 
aside,  except  the  final  order  made  by  Justice  Peckham. 

It  was  held  by  Justice  Mason,  in  a  case  quite  analogous, 
that  a  proceeding  such  as  that  before  Justice  Peckham 
was  not  a  proceeding  upon  the  judgment.  (  Welch  v.  Cook^ 
7  How.  Fr.  282.)  There  the  application  was  for  an  order 
to  deliver  the  books  and  papers  belonging  to  the  State 
treasurer.  If  that  decision  be  correct,  it  is  obvious  that 
the  order  of  Justice  Barnard,  made  in  this  action,  to  stay 
proceedings  on  the  judgment,  could  not  have  the  effect 
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to  stay  the  proceediDgs  before  Justice  Peckham ;  and,  at  all 
events,  we  think  the  order  of  Justice  Peckham  could  not 
be  set  aside  except  upon  some  direct  proceedings  to  set 
it  aside  by  motion,  certiorari  or  otherwise. 

No  act  is  shown  to  have  been  done  under  that  order,  and 
we  do  not  feel  called  upon  simply  to  set  the  order  aside 
on  this  somewhat  collateral  motion,  the  notice  of  which 
does  not  refer  to  the  order. 

As  to  the  claim  that  the  proceedings  were  stayed  by  the 
appeal  and  undertaking,  the  decision  of  Justice  Mason, 
that  the  proceeding  is  not  a  proceeding  on  the  judgment, 
equally  applies,  but  moreover,  as  appears  from  the  papers 
before  us,  the  appeal  was  from  the  entry  as  a  judgment^ 
and  the  only  undertaking  filed  is  for  the  costs  and  dam- 
ages to  be  awarded  against  the  appellants  on  the  appeal. 
The  judgment  appealed  from  directed  the  delivery  of  a 
large  amount  of  real  and  personal  property. 

Section  348  of  the  Code  provides  that  an  appeal  from  a 
judgment  entered  on  the  direction  of  a  single  judge  of  the 
same  court  does  not  stay  the  proceedings,  unless  security 
be  given  as  on  an  appeal  to  the  Court  of  Appeals.  There- 
fore to  stay  the  proceedings  on  the  appeal  in  this  case,  at 
least  so  far  as  regarded  the  delivery  and  taking  possession 
of  the  property  ordered  to  be  delivered,  it  was  requisite 
that  security  should  be  given,  as  provided  in  sections  336 
and  338  of  the,  Code.     This  was  not  done,  or  attempted. 

5th.  It  is  stated  that  the  proceedings  of  the  Ramsey 
party  were  taken  for  the  purpose  of  forestalling  an  appeal 
and  stay  of  proceedings. 

We  cannot  inquire  into  the  motives  of  the  parties,  but 
only  whether  they  have  been  exercising  their  legal  rights. 

Under  this  point  it  is  claimed  that  it  is  irregular  for  the 
judge  to  furnish  the  successful  party  with  his  findings 
before  they  are  filed,  or  to  permit  the  attorney  for  the  suc- 
cessful party  to  draw  up  the  proposed  findings. 

We  think,  on  the  contrary,  this  will  be  found  to  have 
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been  the  usual  practice.  Sometimes  the  counsel  for  the 
respective  parties  submit^  at  the  time  of  the  summing  up, 
the  form  of  the  findings  and  conclusions  of  law  which  they 
respectively  claim  should  be  arrived  at  in  the  case ;  and 
when  this  is  not  done  formally  and  in  writing,  it  is  sup- 
posed that  the  arguments  of  the  counsel  have  been  ad- 
dressed to  the  question  of  what  conclusions  of  fact  and 
law  ought  to  be  found  and  stated,  upon  the  evidence. 

And  we  think  it  has  been  quite  usual  in  practice,  espe- 
cially in  cases  where  the  findings  are  long,  for  the  justice 
who  tried  the  cause  to  furnish  the  attorney  of  the  success- 
ful party  with  a  brief  minute  of  his  decision,  and  request 
him  to  prepare  in  form  the  statement  of  the  findings  of 
fact  and  conclusions  of  law;  and  when  these  have  been 
submitted,  and  altered  and  amended  according  to  the 
actual  decision  of  the  judge,  the  latter  often,  instead  of 
going,  or  sending  them,  to  the  clerk's  office,  personally  de- 
livers them  to  the  attorney  to  be  filed.  Sometimes  the 
justice  is  in  one  place,  the  attorney  for  the  successful  party 
in  another,  and  the  clerk's  office  in  a  third,  and  in  such 
cases  it  has  not  been  unusual  for  the  justice  to  send  the 
findings,  when  signed,  by  mail  to  the  attorney  for  the  suc- 
cessful party,  to  be  filed,  and  certainly  in  most  cases,  with- 
out any  communication  to  the  unsuccessful  party. 

In  fact  the  decision  of  the  judge  as  to  drawing  up,  de- 
livery and  filing,  has  in  practice  been  treated  in  the  same 
manner  as  the  report  of  a  referee,  and  for  the  same  reason. 
We  are  not  aware  that  complaint  has  ever  been  made  that 
a  referee  did  not  file  his  report  personally ;  that  it  was 
drawn  up  by  the  successful  party ;  or  that  it  was  not  com- 
municated before  filing,  to  the  opposite  party ;  and  we  see 
no  reason  for  a  difference  of  practice  in  the  two  cases. 

The  sixth  and  last  point  made  by  the  appellants  relates 
to  the  supression,  on  the  motion  below,  of  the  certificate 
and  affidavits.  This  was  a  motion  to  set  aside  the  judg- 
ment or  order  for  irregularity.     The  certificate  was  to  the 


ERIE— JUNE,  1870.  221 


The  People  v.  Albany  and  Snsquehanna  Railroad  Company. 

effect  that  the  opinion  of  Justice  Smith,  delivered  in  the 
case,  was  erroneous.  Obviously  this  had  no  bearing  on 
the  question  of  the  regularity  of  the  judgment  It  is 
equally  clear  that  the  affidavits  touching  what  transpired 
in  the  interview  between  Mr.  Martindale  and  the  justice, 
at  the  house  of  the  latter,  and  again  when  the  order  to 
stay  proceedings  was  moved  for  and  denied,  had  no  rele- 
vancy to  the  question. 

Matters  set  forth  in  papers  presented  to  the  court,  or  filed, 
which  are  not  material  to  the  decision,  are  impertinent, 
and  if  reproachful,  are  scandalous.  (1  Barb.  Oh,  Prac.  202.) 
This  certificate  and  the  affidavits  in  question  being  irrele- 
vant, were  impertinent,  and  the  affidavits  tending  to  im- 
pute to  the  justice  vacillation  of  purpose  or  opinion,  and 
to  the  counsel  for  the  Church  directors  great  infirmity  of 
tamper,  were  also  scandalous.  In  such  case  affidavits  and 
other  papers,  on  a  motion,  may  be  suppressed  by  the  court, 
on  inspection.     (1  Barb.  Oh,  Prac,  574.) 

"We  are  of  the  opinion  that  the  order  appealed  from 
should  be  affirmed,  with  ten  dollars  costs,  and  order 
accordingly. 

Tb^  order  appealed  from  having  been  made  by  Justice 
Johnson,  he  did  not  sit  on  the  hearing  of  the  appeal 

Order  affirmed. 

[Gbitebal  Term,  Foitbth  Depabtmbnt,  at  Buffalo,  Jane  6, 1870.  MvXiin 
and  Tti/osU^  Jnstioes.]  , 
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cook  and  Armina  his  wife,  and  Stephen.  B.  Babcock. 

An  action  at  la^,  seeking  an  ordinary  pecuniary  jadgment,  as  upon  a  personal 
contract,  is  not  maintainable  against  a  married  woman  who,  without  consid- 
eration and  without  benefit  to  her  separate  estate,  and  simply  as  the  surety 
of  her  husband  and  for  his  accommodaUon,  indorses  his  note. 

In  order  to  create  a  yalid  charge  upon  the  separate  estate  of  a  married  woman, 
there  must  be  a  specific  description  of  the  property,  in  the  instrument  cre- 
ating it,  executed  according  to  legal  formalities,  and  enforced  in  equity,  under 
a  complaint  seeking  as  relief,  not  a  general  judgment,  but  the  satisfaction  of 
the  charge  out  of  the  specific  property  subjected  thereto. 

Such  a  charge  cannot  be  created  by  a  married  woman's  accommodation  indorse- 
ment of  a  promissory  note,  in  these  words :  "  For  value  received  I  hereby 
charge  my  individual  property  witAhe  payment  of  this  note ;"  where  the 
attempted  charge  is  not  founded  upon  any  benefit  to  her  separate  estate,  or 
upon  any  matter  in  which  she  has  an  interest,  or  on  account  of  which  she 
has  received  any  consideration. 

Section  8  of  the  act  of  1862,  chapter  172,  empowering  a  married  woman,  pos- 
sessed of  real  estate  as  her  separate  property,  to  bargain,  sell  and  convey 
the  same,  and  to  enter  into  any  contract  in  refei^nce  thereto,  refers  to  such 
modes  and  forms  of  bargain  and  sale  and  conveyance  of  real  estate,  and  c€f&- 
tracta  relative  thereto,  as  were  recognized  as  legal,  and  were  in  conformity 
with  the  law  existing  at  the  time,  and  does  not  sanction  a  charge  or  contract 
of  the  kind  above  mentioned. 

Section  7  of  that  act,  authorizing  a  married  woman  to  sue  or  be  sued  in  all 
matters  having  relation  to  her  sole  and  separate  property,  in  the  same  man- 
ner as  if  she  were  sole,  refers  mainly  to  her  right  and  liability  to  sue  and  be 
sued  without  having  her  husband  joined  with  her,  and  was  not  intended  to 
subvert  the  rules  of  law  or  legal  proceeding  then  existing  in  regard  to  the 
essential  characteristics  of  such  actions,  or  the  kind  of  relief  to  be  sought,  or 
the  mode  in  which  it  is  to  be  reached. 

^^  ^^  ___         _  *  

APPEAL  by  the  defendant  Armina  Babcock,  from  a 
judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  upon  three  promissory  notes, 
made  by  Stephen  E.  and  Edward  Babcock,  and  indorsed 
by  the  defendant  Armina  Babcock,  in  the  following  form : 
"For  value  received,  I  hereby  charge  my  individual 
property  with  the  payment  of  this  note. 

Armina  Babcock." 
At  the  time  the  notes  were  made  and  indorsed,  which 
was  in  1863  and  1864,  Armina  Babcock  was  a  married 
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woman  (being  the  wife  of  the  defendant  Edward  Babcock) 
and  the  owner  of  a  separate  estate,  consisting  of  real 
property.  The  other  defendants,  Stephen  E.  and  Edward 
Babcock,  were  insolvent.  The  referee  found  that  Mrs. 
Babcock  made  the  indorsements  for  the  benefit  of  the 
other  defendants,  and  that  she  had  no  interest  in  the  trans- 
action ;  but  there  was  no  finding  that  she  intended  to 
charge  her  separate  estate.  The  action  was  in  the  ordinary 
form  of  action  against  makers  and  indorsers,  except  that 
the  above  indorsement  was  literally  copied,  and  the  com- 
plaint alleged  that  Armina  Babcock  was  in  the  possession 
of  separate  estate,  and  that  she  intended  to  charge  such 
estate. 

On  the  trial  the  appellant  raised  several  objections  to 
the  plaintiff's  recovery,  and  moved  to  dismiss  the  com- 
plaint, because  it  asked  for  a  personal  judgment  against  a 
married  woman ;  on  the  grounds  that  she  was  improperly 
joined  with  the  other  defendants ;  that  she  was  not  liable 
in  such  an  action,  but  only,  if  at  all,  in  equity;  and  that 
no  intent  to  charge  her  separate  estate  was  proved,  &c. 

The  judgment  was  in  the  usual  form,  for  the  recovery  by 
the  plaintiff  of  the  amount  of  the  notes,  and  the  costs  of 
the  action. 

J.  A.  MiUardj  for  the  appellant. 

JR.  A,  Parmenter,  for  the  respondent. 

By  the  Cowrt,  Hoqeboom,  J.  In  this  case  the  learned 
referee  gave  a  personal  money  judgment  against  the  ap- 
pellant, a  married  woman,  in  an  action  at  law,  for  a  debt 
of  her  husband  not  benefiting  her  separate  estate,  upon  a 
note  of  which  she  was  simply  indorser,  or  guarantor, 
for  him,  and  in  the  proceedings  in  which  action  her  sepa- 
rate estate  was  not  specifically  described,  and  to  which 
separate  estate  the  judgment  made  no  allusion.    The  com- 
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plaint  was  in  the  ordinary  form,  against  the  makers  and 
indorsers  of  a  note,  except  that  it  described  in  k«e  verba, 
the  appellant's  indorsement,  and  by  amendment  embraced 
the  farther  allegation  that  the  appellant  was  the  wife  of 
Edward  Babcock,  "  and,  at  the  time  of  making  her  said 
indorsement,  had,  and  still  has,  separate  estate,  and  in- 
tended to  charge  her  separate  estate,  by  her  said  indorse- 
ments." The  only  proof  of  such  intent  produced  at  the 
trial  was  the  character  of  her  indorsements,  which  were 
as  follows : 

"Tor  value  received  I  hereby  charge  my  individual 
property  with  the  payment  of  this  note. 

Armina  Babcock/' 

And  the  fact  that,  at  the  time,  she  had,  and  still  owns, 
as  her  separate  estate,  a  house  and  lot  in  the  city  of  Troy, 
worth  several  thousand  dollars,  and  that  her  co-defendants 
were  insolvent.  The  referee  does  not  find  any  such  in- 
tent, nor  that  the  indorsement  was  for  the  benefit  of  her 
separate  estate;  but,  on  the  contrary,  finds  that  ''such 
notes  were  indorsed  by  the  said  Arpiina  for  the  benefit  of 
the  said  Stephen  E.  and  Edward  Babcock,  she  hkving  no 
interest  in  the  transaction." 

Under  these  circumstances,  I  do  not  think  this  judg- 
ment can  be  sustained^  for  reasons  which  I  proceed  to 
give. 

1.  The  common  law  disability  of  the  wife  to  bind  her- 
self in  any  such  way  as  is  claimed  to  have  been  done  by 
these  indorsements  is  conceded.  A  question  is  raised 
whether  the  writing  of  the  appellant  upon  the  back  of  the 
notes  amounts  to  an  indorsement ;  but  for  the  purposes  of 
this  case,  I  assume  that  it  does.  One  of  them  clearly  is  so, 
because  it  directs  the  payment  to  be  made  to  the  secretary 
of  the  plaintiff.  The  disabilities  attaching  to  coverture 
are  not  to  be  regarded  as  any  further  removed  than  they 
are  by  the  married  women's  acts  of  1848,  1849,  1860  and 
1862 ;  and  the  question  is,  whether  these  acts  justify  the 


ALBANY— SEPTEMBER,  1867.  225 

Com  Exchange  Insorance  Company  r.  Babcock. 

judgment  given  in  this  case.  While  they  are,  perhaps,  to 
be  construed  liberally  to  promote  the  objects  intended, 
it  must  not  be  forgotten  that  their  leading  object  was  to 
benefit  and  protect  married  women,  and  not  to  expose 
their  separate  estates  to  new  and  increased  dangers  and 
liabilities. 

2.  Prior  to  the  acts  of  1860  and  1862,  it  was  not  sup- 
posed, so  far  as  I  know,  (even  under  the  acts  of  1848  and 
1849,)  that  married  women  could  be  made  liable  under  an 
instrument  like  that  now  under  discussion ;  certainly  they 
could  not  be  charged  personally.  In  the  leading  case  of 
Yale  V.  Dederer,  (18  K  Y.  Bep.  265,)  repeatedly  before 
the  courts,  it  was  held  that  the  capacity  of  married  women 
to  bind  themselves  by  their  contracts  is  not  enlarged  by 
the  acts  of  1848  and  1849,  and  that  a  married  woman 
having  a  separate  estate  does  not  bind  it  by  signing  a 
promissory  note  as  surety  for  her  husband.  This  case 
came  again,  and  finally,  before  the  Court  of  Appeals,  (22 
N.  Y.  Bep,  450,)  where  the  court  reached  this  conclusion : 
that  in  order  to  create  a  charge  upon  the  separate  estate 
of  a  married  woman,  the  intention  to  do  so  must  be  de- 
clared in  the  very  contract  which  is  the  foundation  of  the 
charge,  or  the  consideration  must  be  one  going  to  the 
direct  benefit  of  the  estate.  The  court  did  not  decide  in 
what  manner  (otherwise  than  that  it  must  be  in  the  con- 
tract itself)  this  intention  must  be  made  to  appear; 
whether  by  a  specific  mortgage,  pledge  or  appointment 
of  property  specifically  described,  which  was  enforced  in 
equity,  in  a  direct  proceeding  to  sell  such  separate  estate, 
as  had  long  been  the  practice  of  courts  of  equity  (the  com- 
mon law  courts  not  assuming  jurisdiction  of  such  a  pro- 
ceeding ;)  or  whether  a  general  declaration  of  an  intent 
to  charge,  or  of  an  actual  charge  upon,  her  separate  estate, 
without  in  any  way  describing  it,  was  sufficient.  This 
decision  was  made  in  1860,  but  without  any  reference  to 

Vol.  LVn  15 


226       CASES  IN  THE  SUPREME  COURT. 

^—^■^^—■^^^—1        ■■  ■■■■■■  ■  11  I  ^^^^^^mmmm 

Com  Exchange  Insurance  Company  v,  Babcock. 

■■  -  -  — - 

the  act  of  that  year,  and  of  course  without  any  to  the  sub- 
sequent act  of  1862. 

The  act  of  1860  {ch.  90,  §  3,  as  amended  in  1862,  ck  172, 
p.  344)  empowered  married  women  to  bargain,  sell  and 
convey  such  real  estate  as  they  possessed  as  their  separate 
property,  and  to  enter  into  any  contract  in  reference  to  the 
samcj  with  the  like  eflfect  in  all  respects  as  if  they  were 
unmarried.  I  observe  in  the  statute  no  like  provision  in 
regard  to  personal  property;  but  assuming  that  the  power 
of  a  married  woman  was  equally  operative  over  her  per- 
sonal estate,  one  question  wouJd  be,  whether  a  general 
judgment  aflfecting  all  her  property,  as  well  as  that  of  her 
husband,  in  which  she  had  an  interest  by  reason  of  the 
conjugal  relation,  as  hc^r  own  separate  property,  would  be 
proper.  I  think  this  is  not  answered  by  saying  that  the  ex- 
ecution of  the  judgment  can  be  controlled  so  far  as  to  limit 
its  enforcement  to  her  separate  property.  The  judgment 
itself  should  be  such  as  not  apparently  to  cover  or  affect 
any  property  other  than  that  on  which  it  is  a  lawful  lien. 

The  broader  and  more  important  question,  however,  is 
whether  the  authority  given  to  enter  into  any  contract  in 
reference  to  her  real  estate  is  practically  carried  out,  in 
accordance  with  the  intention  of  the  law-makers,  by  an 
indorsement  of  a  note  saying  she  charges  her  individual 
property  with  the  payment  of  the  note.  If  she  attempted 
to  make  a  deed  or  conveyance  of  her  property  in  such  a 
way,  it  would  be  plainly  illegal ;  and  I  think  neither  of 
the  acts  of  bargain,  sale  or  conveyance,  which  in  a  previous 
part  of  the  same  sentence  she  is  empowered  to  make, 
would  be  well  executed  by  a  simple  statement  in  writing, 
saying :  "  Tor  value  received  I  hereby  bargain  (or  sell  or 
convey)  my  individual  property  to  A.  B.**  It  appears  to 
me  it  would  be  rejected  for  indefiniteness,  as  well  as  for 
non-compliance  with  the  forms  of  law.  And  I  am  strongly 
inclined  to  think  the  loose  and  indefinite  language  con- 
tained in  this  instrument  is  a  decisive  objection  to  its 
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validity.  "For  value  received/'  may  possibly  answer, 
however  untrue  it  in  fact  is.  ^^  I  hereby  (that  is,  upon  the 
back  of  a  promissory  note)  charge  (that  is,  mortgage,  pledge 
or  make  liable,)  my  tndividal  property  (without  describing 
it,  without  acknowledging  the  instrument,  without  record- 
ing it,  without  letting  anybody  know  what  property  it 
covers,  or  whether  it  covers  any,)  with  the  payment  of  this 
note.''  If  she  indorsed  a  hundred  notes,  to  different  per- 
sons, in  the  same  way,  which  is  to  have  the  preference, 
according  to  the  date  when  they  were  given,  or  according 
to  the  date  when  judgment  is  obtained?  No  wan,  I  think, 
could  legally  mortgage  or  pledge  his  property  in  that  way, 
and  I  doubt  whether  any  woman  can. 

3.  But  it  is  said  we  are  controlled  by  authority,  on  this 
subject,  which  we  are  bound  to  respect  In  Bamett  v. 
Lichtensteinj  (39  Barb,  194,)  the  majority  of  the  court  went 
far  enough  to  sustain  the  liability  of  the  wife  in  the  pres- 
ent case,  putting  it  upon  the  ground  that  the  words  and 
intent  of  the  statute  were  complied  with  by  a  charge  made 
in  this  way  and  in  this  general  form.  But  Justice  Ingra- 
HAM ,  dissented,  holding  that,  according  to  well  settled 
rules  of  courts  of  equity,  when  a  wife  wishes  to  charge  her 
real  estate  as  security  for  her  husband's  indebtedness,  she 
must  do  so  by  a  mortgage  or  other  proper  charge  of  spe- 
cific property,  which  is  to  be  enforced  as  such.  That  she 
cannot  contract  a  personal  liability  for  her  husband,  and  for 
his  benefit,  upon  her  note,  without  any  consideration  to 
herself;  and  that  the  effect  of  sustaining  the  doctrine  of 
her  liability,  in  the  case  under  consideration,  would  be  to 
place  her  in  a  worse  condition  than  if  sole,  and  to  deprive 
her  of  the  safeguards  which  the  law  has  thrown  around 
her  to  protect  her  property  from  the  debts  of  her  husband. 
Although  this  is  a  general  term  decision,  it  was  made  by 
a  divided  court,  and  cannot  claim  absolute  authority  in  a 
condition  of  the  law  so  new  and  unsettled,  and  so  much 
the  subject  of  conflicting  decisions. 
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It  is  directly  opposed  by  a  still  later  general  term  de- 
cision in  the  fourth  district,  made  also  by  a  divided  court, 
(BosEKRANS,  J.  dissenting,)  in  the  case  of  KeUo  v.  TaboTy 
(52  Barb.  125,)  where  the  attempt  was  made  to  recover 
upon  the  wife's  note  given  for  her  husband's  debt,  and 
charging  her  estate  in  the  same  form  as  in  the  present 
case.  Justice  Potter,  delivering  the  opinion  of  the  court, 
held  that  though  not  in  terms,  yet  in  principle,  the  case 
was  decided  by  the  case  of  Yale  v.  Dederevy  (18  N.  Y.  Rep. 
265,  and  22  id.  450.)  That  the  contract  of  a  married  woman 
is  absolutely  void  at  law ;  that  the  statutes  of  1848  and 
1849  have  taken  from  the  wife  no  disability  of  her  covert- 
ure, because  the  consideration  of  the  contract  in  question 
has  no  relation  to  her  separate  estate,  and  the  note  is  no 
conveyance  of  any  interest  therein ;  that  the  question  is 
not  what  she  might  do  with' money  in  hand,  or  by  an 
executed  instrument,  under  seal,  in  a  form  to  bind  real 
estate,  but  by  an  executory  contract,  not  given  for  her 
benefit,  in  which  she  has  no  interest,  which  is  void  at  law, 
and  for  the  enforcement  of  which  there  is  no  adequate 
inducement  for  equity  to  step  aside  from  the  well  estab- 
lished rules  prevailing  in  that  court;  that  the  question  is, 
whether  the  writing,  which  would  be  void  at  law  as  a 
contract,  is  made  valid  and  binding  by  a  direction  that 
the  indebtedness  be  charged  upon  her  separate  estate; 
that  the  action  is  also  one  at  law,  seeking  a  money  judg- 
ment, and  not  equitable  relief;  and  cannot  succeed  in  that 
form,  nor  be  turned  into  an  equitable  action,  without 
violating  the  principles  of  pleading.  {Heywood  v.  City  of 
Buffaloy  14  N.  Y.  Bep.  540.) 

I  feel  inclined  to  adopt  the  reasoning  of  the  last  men- 
tioned case,  rather  than  that  of  Bamett  v.  Lichtensteiny  as 
more  in  accordance  with  the  spirit  of  equity  and  the  in- 
tent of  the  legislature ;  and  to  grant  a  new  trial,  in  this 
case,  substantially  for  the  following  reasons : 

1st.  That  an  action  at  law,  seeking  an  ordinary  pecuni- 
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ary  judgment,  as  upon  a  personal  contract  consummated 
by  a  judgment  of  that  character,  in  the  ordinary  form,  is 
not  maintainable  against  a  married  woman  who,  without 
consideration,  and  without  benefit  to  her  separate  estate, 
and  simply  as  the  surety  of  her  husband,  and  for  his 
accommodation,  indorses  his  note. 

2d.  That  the  plaintiff,  having  received  these  notes  upon 
a  preexisting  indebtedness,  is  not  entitled  to  protection  as 
a  bona  fide  purchaser  for  a  valuable  consideration. 

3d.  That  as  the  attempted  charge  upon  the  wife's  sepa- 
rate real  property,  in  this  case,  was  not  founded  TlJ)on  any 
benefit  to  such  estate,  or  upon  any  matter  in  which  she 
had  an  interest,  or  on  account  of  which  she  had  received 
any  consideration,  there  is  no  occasion  or  justification  for 
any  departure  from  the  established  principles  and  proceed- 
ings of  a  court  of  equity,  which  require,  in  order  to  make 
and  enforce  a  valid  charge,  a  specific  description  of  the 
property,  in  the  instrument  creating  the  charge,  executed 
according  to  legal  formalities,  and  enforced  in  equity, 
under  a  complaint  seeking  as  relief,  not  a  general  judg- 
ment, but  the  satisfaction  of  the  charge  out  of  the  specific 
property  subjected  thereto. 

4th.  That  section  3  of  the  act  of  1862,  chapter  172,  em- 
powering a  married  woman  possessed  of  real  estate  as  her 
separate  property,  to  bargain,  sell  and  convey  the  same, 
and  to  enter  into  any  contract  in  reference  thereto,  with 
the  like  effect  in  all  respects  as  if  she  were  unmarried, 
refers  to  such  modes  and  forms  of  bargain,  sale  and  con- 
veyance of  real  estate  and '  contracts  relative  thereto,  as 
were  recognized  as  legal,  and  were  in  conformity  with  the 
law  as  expounded  in  judicial  tribunals  at  the  time,  and 
does  not  sanction  a  contract  or  charge  of  the  kind  now 
under  investigation. 

5th.  That  section  7  of  the  act  of  1862,  chapter  172, 
authorizing  a  married  woman  to  sue  or  be  sued  in  all  mat- 
ters having  relation  to  her  sole  and  separate  property,  in 
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the  same  manner  as  if  she  were  sole,  refers  mainly  to  her 
right  and  liability  to  sue  and  be  sued  without  having  her 
husband  joined  with  her,  and  does  not  intend  to  confound 
or  overthrow  the  rules  of  law  or  legal  proceeding  which 
theretofore  obtained  in  regard  to  the  essential  character- 
istics of  such  actions,  or  the  kind  of  relief  to  be  sought,  or 
the  mode  in  which  it  is  to  be  reached. 

6th.  That  the  weight  of  authority  is  against  the  main- 
tenance of  the  action  in  its  present  form. 

I  am  therefore  of  opinion  that  the  judgment  should  be 

reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 

event. 

New  trial  granted,  (a) 

[Albast  Geitbbal  Tbbm,  September  16, 1867.  MUhrj  Ingaih  and  Eogeboom, 
Justices.] 

(a)  In  LowiTde  y.  JBabeoekf  decided  at  the  same  term  with  the  above  case,  the 
fkcts  were  the  same ;  except  that  in  that  case  the  plaintiff  was  a  bonajlde  holder 
for  value,  and  there  was  no  amendment  of  the  complaint  charging  the  owner- 
ship by  Mrs.  Babcock  of  a  separate  estate,  and  the  intent  to  charge  the  same 
by  her  indorsement ;  but  proof  of  such  ownership  of  real  estate  was  introduced, 
without  objection.  The  courCheld  that  there  was  nothing  in  these  facts  which 
should  vary  the  conclusion  from  that  which  was  arrived  at  in  the  above  case ; 
and  a  similar  Judgment  was  rendered. 
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As  a  general  rule,  remedies  upon  the  primary  debt  and  upon  the  collateral 
security  may  be  prosecuted  at  the  same  time,  even  to  judgment  and  execu- 
tion, though  only  one  satisfaction  can  be  obtained. 

If  an  attempt  be  made  to  collect  the  judgment  both  upon  the  original  and  the 
collateral  security,  that  can  always  be  prevented,  or  remedied,  by  the  order 
of  the  court. 

There  is  no  legal  objection  to  pursuing  remedies  upon  the  primary  and  the  col- 
lateral security  simultaneously.  Nor  is  it  an  effectual  bar  to  the  obtaining 
of  a  judgment  upon  the  original  demand,  that  the  suit  upon  the  collateral  has 
been  first  put  in  judgment,  and  that  one  of  the  defendants  in  that  judgment 
is  the  sole  defendant  in  the  action  upon  the  original  claim. 

The  true  test  is,  has  satisfaction  been  had  1  If  so,  all  other  proceedings  will 
be  stayed ;  if  not,  they  will  be  allowed  to  be  continued. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  upon 
the  report  of  a  referee,  dismissing  the  complaint  with 
coats. 

The  action  was  brought  upon  a  check  made  by  the  de- 
fendant for  9421.54,  dated  December  21, 1863,  payable  to 
the  plaintiff  or  order,  at  the  Merchants  and  Mechanics' 
Ban^  Troy. 

The  answer,  among  other  things,  alleged  that  the  de- 
fendant gave  the  plaintiff  a  thattel  mortgage  upon  the 
boat  "Neptune,"  as  collateral  security  for  the  payment  of 
the  check  and  other  paper.  That  the  plaintiff  had  con- 
verted the  boat  to  its  own  use ;  that  its  value  was  about 
$2000 ;  *and  that  the  boat,  at  the  time  of  its  seizure  under 
the  mortgage,  was  worth  more  than  the  amount  due  on 
the  check  and  the  other  paper;  so  that  said  check  was 
thereby  paid. 

On  the  trial  the  execution  of  the  check,  and  its  dishonor 
and  notice  thereof  to  the  defendant,  were  proved,  and 
were  found  by  the  referee.  The  plaintiff,  simultaneously 
with  the  commencement  of  this  action,  commenced  another 
action  in  this  court  against  the  present  defendant,  Armina 
his  wife,  and  Stephen  E.  Babcock,  upon  three  promissory 
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notes,  each  dated  December  30,  1863 ;  two  of  which,  one 
being  for  ^1000  and  the  other  for  $700,  were  made  by 
Stephen  E.  Babcock  and  indorsed  by  this  defendant  and 
his  wife,  Armina;  and  the  third,  for  ^600,  was  made  by 
this  defendant  and  indorsed  by  Stephen  E.  and  Armina 
Babcock.  The  indorsements  of  Mrs.  Babcock  were  special, 
in  the  form  stated  in  that  case.(a)  That  action  was  referred 
to  the  same  referee  who  heard  this  case ;  and  the  pleadings, 
and  the  facts  found  by  him,  therein,  were  made  a  part  of  this 
case.  Each  of  the  answers,  in  that  action,  alleged,  specific- 
ally, the  consideration  of  those  three  notes.  Although  it  was 
not  claimed  in  such  answers  that  any  of  those  notes  were 
collateral  to  the  check,  yet  it  was  distinctly  alleged  that 
$600  of  the  note  for  91000  was  a  part  of  the  purchase  price 
of  a  boat  called  the  "  Nettie  Van  Oercook,"  bought  by 
Stephen  E.  Babcock;  and  that  the  remaining  $400  of 
such  note  was  collateral  security  for  a  check  of  the  same 
amount,  given  by  Edward  Babcock  to  the  plaintifi[l  On  the 
trial  of  those  actions  it  was  proved  that  $600  of  the  $1000 
note  was  a  payment  towards  the  "  Nettie  Van  Oercook," 
and  that  the  remaining  $400  of  such  note  was  collateral 
security  to  the  check  sued  on  in  this  action.  Although 
the  referee,  in  his  report,  made  no  allusion  to  this  note 
being  collateral  to  the  check,  the  fact  was  established  by  un- 
disputed proof.  The  chattel  mortgage  mentioned  by  the 
referee,  in  his  report  in  each  case,  was  found  by  him  to  have 
been  given  as  collateral  to  the  three  notes  sued  on  in  the  other 
aetion.  The  mortgaged  property  was  taken  by  the  plain- 
tiff, under  the  mortgage,  and  the  referee  decided,  in  the 
other  action,  that  the  plaintiff  was  chargeable  in  that  ac- 
tion with  the  value  thereof;  and  the  sum  of  $1226  was 
allowed  to  the  defendants  in  reduction  of  the  plaintiff's 
claims  in  that  action.  And  for  the  balance  of  such  claims, 
amounting  to  $709.80,  judgment  was  directed  in  favor  of 
the  plaintiff  therein. 

(a)Seeafi/4, 1^.222. 


-'5::^ 
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There  was  no  allegation  or  proof  that  such  judgment, 
or  any  part  thereof,  had  been  paid  or  satisfied. 

B.  A.  ParmenteTf  for  the  appellant. 

J.  A.  MiUardy  for  the  respondent. 

By  the  Courts  Hoobboom,  J.  Although  the  referee  has 
not  found  the  fact,  yet  the  uncontradicted  proof  establishes 
it,  and  the  referee  would  doubtless  have  found  it  upon 
request,  that  the  note  prosecuted  in  the  other  action,  so 
far  as  it  covered  fou,r  hundred  dollars  of  the  amount  pros- 
ecuted for  in  this  suit,  was  given  as  merely  collateral 
thereto,  and  as  additional  security  therefor,  and.  not  in 
payment  or  satisfactien  thereof,  or  as  a  substitute  therefor. 
As  a  general  if  not  a  universal  proposition,  remedies  upon 
the  primary  debt  and  upon  the  collateral  security  may  be 
prosecuted  at  the  same  time,  even  to  judgment  and  execu- 
tion, though  but  one  satisfaction  can  be  obtained  therefor. 
(Davis  V.  Anable,  2  Hill^  339.  Hawks  v.  Hinchcliff^  17  Barh. 
492,  504.  Butler  v.  Miller,  1  N.  Y,  Bep.  496,  500, 501.)  If 
an  attempt  be  made  to  collect  the  judgment  both  upon  the 
original  and  th^  collateral  security,  that  can  always  be 
prevented,  or  remedied,  by  the  order  of  the  court  This 
seems  to  be  the  only  question  in  the  case,  and  to  have  been 
momentarily  confounded  with  an  attempt  to  collect  at  the 
same  time  the  same  debt  in  two  different  actions. 

Although  it  most  generally  happens  that  the  remedies 
upon  the  primary  and  the  collateral  security  are  not  sim- 
ultaneously pursued,  yet  I  see  no  legal  objection  to  their 
being  so  pursued.  Nor  is  it,  in  my  opinion,  an  effectual 
bar  to  the  obtaining  of  a  judgment  upon  the  original  de- 
mand, that  the  suit  upon  the  collateral  has  been  first  put 
in  judgment,  and  that  one  of  the  defendants  in  that  judg- 
ment is  the  sole  defendant  in  the  action  upon  the  original 
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claim.  If  the  actions  were  properly  commenced  at  the 
same  time,  the  accidental  fact  that  the  action  upon  the 
collateral  has  first  culminated  in  a  judgment,  cannot  ren- 
der nugatory  the  proceedings  in  the  other  action.  And 
although  the  defendant  Edward  Babcock  has  not  appealed 
from  the  judgment  upon  the  collateral  security,  he  may 
yet  do  so ;  or,  for  various  other  reasons,  it  may  happen 
that  satisfaction  of  the  debt  will  never  be  obtained  in  that 
action.  The  true  test  is,  has  satisfaction  been  had?  If  so, 
all  other  proceedings  will  be  stayed ;  if  not,  they  will  be 
allowed  to  be  continued. 

No  question  arises  upon  the  pleadings.  They  do  not 
contain,  as  originally  they  could  not  have  contained,  a 
statement  of  the  judgment  in  the  collateral  action ;  but 
they  could  have  been  properly  amended,  or  supplemental 
pleadings  allowed,  to  justify  the  introduction  of  the  sub- 
sequent evidence;  and  as  it  was  introduced  without  objec- 
tion, it  will  be  regarded  as  admissible  under  the  pleadings, 
or  the  pleadings  be  amended  for  such  purpose. 

I  think  the  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

[Albant  Gbnbbal  Tbbm,  September  16, 1867.    MUl^,  IngaiUa  and  EoffAoom^ 
Justioes.] 
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TuYL,  Catharine  Taylor  and  others. 

A  vaM  marriage,  to  all  intents  and  purposes,  is  established  by  proof  of  an 
actual  contract,  j;«r  verba  deprtuenti^  between  persons  capable  of  contracting, 
to  take  each  other  for  husband  and  wife ;  especially  where  the  contract  is 
followed  by  cohabitation. 

No  solemnization  or  other  formality,  apart  from  the  agreement  itself,  is 
necessary. 

Nor  is  it  eissential  to  the  validity  of  the  contract,  that  it  should  be  made  before 
a  witness. 

Yet  a  contract,  per  verba  de  praeenti,  constitutes  marriage  only  when  the  par-  [ 
ties  intend  that  it  shall  do  so  without  any  subsequent  ceremony.    A  propo- 
sition to  cohabit  as  man  and  wife,  with  an  assurance  of  a  future  marriage,  f' 
would  be  a  nullity. 

In  a  partition  suit  between  the  children  of  the  husband  by  his  first  wife,  and 
his  children  by  a  woman  claiming  to  have  been  his  second  wife,  the  latter  is 
a  competent  witness  in  behalf  of  her  children,  to  prove  their  legitimacy. 

The  rule  excluding  the  testimony  of  the  wife,  as  to  her  husband's  declarations 
to  her  during  the  existence  of  the  marriage  relaUoti  has  no  application  to 
words  spoken  at  the  very  time  of  forming  the  marriage. 

The  fair  construction  of  section  899  of  the  Code  of  Procedure  is,  that  when 
adverse  rights  by  succession  are  involved,  one  litigant  shall  not  testily  to  a 
transaction  with  the  deceased  predecessor  in  title,  invalidating  or  impairing 
the  right  or  title  of  the  other. 

The  declarations  of  the  husband,  made  in  promiscuous  conversations  having 
no  reference  to  his  relations  with  Ms  wife,  or  to  the  ttatui  of  her  or  her 
children,  are  inadmissible  as  evidence. 

MOTION  for  a  new  trial.  The  action  was  brought  for 
a  partition  of  the  real  estate  of  William  Taylor,  of 
Rye,  Westchester  county,  deceased.  The  plaintiff,  Mary 
Louisa  Van  Tuyl,  and  the  defendants,  Sophia  Jane  Van 
Tuyl,  Maria  E.  Taylor  and  Isaac  V.  Taylor,  were  his  chil- 
dren by  a  former  marriage,  and  claimed  to  be  his  sole 
heirs  at  law,  and  sought  in  this  action  to  exclude  the  de- 
fendant Catharine  Taylor  and  her  children  from  sharing 
in  said  estate. 

The  defendant  Catharine  Taylor  claimed  to  have  been 
the  wife,  and  to  be  the  widow,  of  Mr.  Taylor,  and  entitled 
to  dower,  and  that  her  children,  the  issue  of  such  marriage, 
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were  entitled  to  share  as  heirs  at  law  with  the  children  of 
the  former  marriage. 

No  ceremonious  marriage  had  been  solemnized  between 
Mr.  Taylor  and  Catharine  Taylor.  She  had  been  living 
as  a  seamstress  in  his  family.  After  the  decease  of  his 
former  wife,  he  offered  marriage  to  Catharine,  which  she 
rejected;* but  he  persisted,  and  forcing  himself  into  her 
bedroom  repeatedly  renewed  the  offer.  He  said  that  he 
wanted  to  get  married,  but  that  it  would  not  be  the  thing 
\for  him  to  get  married  publicly,  on  account  of  the  recent 
death  of  his  wife,  and  the  opposition  of  his  family.  She 
objected  that  her  bedroom  was  not  a  fit  place  for  a  private 
conversation.  He  asked  her  if  she  would  object  to  cohabit 
with  him,  and  be  a  ^ife  to  him.  She  said  she  was  un- 
willing, because  she  did  not  think  it  right,  where  there 
was  not  a  ceremony  of  marriage  performied.  He  said  it 
was  not  necessary  that  there  should  be  a  ceremonious 
marriage.  That  in  law  it  was  just  as  binding  a  marriage 
between  them  alone,  with  God  to  witness,  as  any  bishop 
or  minister  in  New  York  could  make  it.  That  if  they 
made  an  agreement  iJetween  themselves  to  live  in  that 
state  as  man  and  wife,  and  be  true  to  each  other,  it  would 
be  as  legal  a  marriage  as  though  a  public  ceremony  were 
performed.  She  finally  consented  to  receive  him  as  her 
husband,  and  they  secretly  cohabited  together,  in  the  house 
at  Rye,  for  some  time.  She  subsequently  left  his  house, 
and  went  to  live  at  Harlem,  in  a  house  furnished  her 
by  Mr.  Taylor.  She  did  not  return  to  Rye,  but  continued 
to  reside  at  Harlem,  under  the  name  of  Mrs.  Johnson. 
She  frequently  introduced  Mr.  Taylor  to  her  friends  as 
her  husband,  and  he  recognized  her  as  his  wife,  before 
them.  These  facts  were  kept  from  his  family  at  Rye  by 
his  request,  and  it  was  for  the  same  reason  that  she  used 
the  name  of  Johnson. 

On  the  trial,  Catharine  Taylor  was  called  and  examined 
as  a  witness,  to  prove  these  facts,  on  behalf  of  the  infant 
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children  of  such  alleged  marriage,  although  the  plaintiff, 
and  the  other  defendants  raised  the  objection  that  she 
was  incompetent,  under  section  399  of  the  Code  of  Pro- 
cedure. 

The  declarations  of  Mr.  Taylor  to  his  family  at  Rye, 
and  others,  that  he  was  not  a  married  man,  were  excluded 
by  the  court 

Robert  OochraUy  for  the  plaintiff. 

Abel  Oroohej  John  B.  Raskin  and  8.  E.  Lyon,  for  the  de- 
fendant Catharine  Taylor. 

GiLBBRT,  J.  I  wish  it  was  in  my  power  to  aid  the 
plaintiff's  counsel  in  their  efforts  to  take  away  from  our 
law,  respecting  the  marriage  contract,  the  reproach  im- 
puted to  it.  But  that  task  belongs  to  the  legislature,  and 
not  to  the  judiciary.  As  the  law  stands,  a  valid  marriage, 
to  all  intents  and  purposes,  is  established  by  proof  of  an 
actual  contract,  per  verba  de  prcesentiy  between  persons  of 
opposite  sexes,  capable  of  contracting,  to  take  each  other 
for  husband  and  wife;  especially  where  the  contract  is 
followed  by  cohabitation.  No  solemnization,  or  other 
formality,  apart  from  the  agreement  itself,  is  necessary. 
{Clayton  v.  WardeU,  4  N.  Y.  Hep.  230.  Cheney  v.  Arnold^ 
15  id.  345.  Oaujolle  v.  Ferrie^  23  id,  106,  and  cases  cited. 
See  also  Huhback  on  Sicccessions^  ch.  4,  §  1.) 

Nor  is  it  essential  to  the  validity  of  the  contract,  that  it 
should  be  made  before  a  witness.  This  was  held,  in  so 
many  words,  by  Bradford,  surrogate,  in  Tummalty  v.  Tun^ 
maUy,  (3  Bradf.  372.) 

A  written  instrument  being  such  contract,  is,  of  course, 
admissible  and  proper  evidence.  Thus  in  England,  the 
original  contract  is  deemed  the  proper  evidence  of  a  Jew- 
ish, marriage,  {Horn  v.  Noel^  1  Camp.  61 ;)  and  letters  or 
other  written  declarations  or  acknowledgments,  expressive 
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of  the  requisite  consent,  are  at  least  evidence  of,  if  they 
do  not,  propria  vigorsy  constitute,  marriage.  {Dalrymple  v. 
Dalrymple^  2  Hagg.  G,  B.  59.)  Before  the  change  in  the 
law,  whereby  parties  to  suits  are.  permitted  to  testify  in 
their  own  behalf,  the  actual  making  of  a  contract  resting 
in  parol  might  not  be  susceptible  of  proof;  but  this  did 
not  render  it  invalid  or  inoperative,  for  it  might  still  be 
established  by  circumstantial  evidence.  {Authorities  supra,) 
I  am  therefore  unable  to  perceive  any  error  in  the  charge 
to  the  jury  on  this  subject. 

It  is  urged,  however,  that  it  being  a  part  of  the  agree- 
ment proved  in  this  case,  that  the  marriage  should  at  some 
time  thereafter  be  solemnized  in  church,  the  same  was 
void,  because  the  contract,  per  tferba  de  prcesenti,  constitutes 
marriage  only  when  the  parties  intend  that  it  shall  do  so 
without  any  subsequent  ceremony.  This  rule  of  law  is 
probably  correct,  for  the  reason  stated  by  Lord  Campbell 
in  the  Queen  v.  Willis,  (10  01.  ^  F.  534,)  that  "  it  is  easy 
to  conceive  that  parties  might  contract  per  verba  de  prce- 
senti without  meaning  instantly  to  become  man  and  wife." 
And  it  was  with  reference  to  this  principle  that  the  court, 
upon  a  request  of  the  counsel  for  the  plaintiffs,  instructed 
the  jury  to  find  that  'Mf  a  proposal  of  marriage  was  made 
by  Mr.  Taylor — if  he  understood  it  as  a  proposal  of  mar- 
riage, and  it  was  so  understood  by  her,  and  she  accepted 
that  proposal — it  was  a  valid  contract  of  marriage."  K, 
f  on  the  other  hand,  as  is  contended  on  the  part  of  the  plain- 
I  tiffs,  this  was  a  proposition  to  cohabit  as  man  and  wife, 
1  with  an  assurance  of  a  future  marriage,  it  would  be  a 
,  nullity.  The  law  requires  an  actual  meeting  of  the  minds 
of  the  parties  upon  that  question,  namely,  that  they  shall 
thenceforth,  from  the  time  of  making  the  agreement,  be 
husband  and  wife.  The  point  was  fairly  met,  and,  upon 
the  evidence,  was  one  for  the  jury  to  determine. 

The  contract  of  marriage  was  proved  by  Mrs.  Taylor 
alone.     Was  she  a  competent  witness  ?    The  rule  invoked 
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by  counsel,  excluding  the  testimony  of  the  wife,  of  her 
husband's  declarations  to  her  during  the  marriage  rela- 
tion, has  no  application  to  words  spoken  at  the  very  time 
of  forming  the  marriage.  That  rule  rests  upon  public 
policy,  which  invests  communications  between  husband 
and  wife,  during  marriage,  with  a  confidential  character. 
{Chamberlain  v.  The  People^  23  N.  7.  Rep.  89.) 

The  objection  to  the  witness  was  placed  upon  the  ground 
of  her  incompetency  generally.  She  was  admitted  as  a 
witness  only  in  behalf  of  her  children,  to  prove  their  legit- 
imacy. This  was  excepted  to,  but  no  objection  was  made 
to  any  specific  portions  of  her  testimony  in  favor  of  or 
against  any  parties  other  than  her  children. 

There  can  be  no  doubt  that  by  the  common  law  she 
was  a  competent  witness  either  to  bastardize  the  issue 
of  the  supposed  marriage,  or  to  establish  their  legitimacy. 
{Rex  V.  BramUyy  6  T.  R,  330.  Ooodright  v.  MosSy  Gowp. 
593.)  In  the  last  case  Lord  Mansfield  said,  in  reference 
to  the  competency  of  the  parents :  "  I  should  as  soon  have 
expected  to  hear  it  disputed  whether  the  attesting  wit- 
ness to  a  bond  could  be  admitted  to  prove  the  bond."  And 
he  mentions  a  case  where  a  mother,  was  allowed  to  prove  a 
clandestine  marriage  at  the  Fleet.  No  other  evidence  was 
given  to  show  the  legitimacy  of  the  child,  and  a  great  estate 
was  recovered  upon  her  single  testimony.  By  the  enact- 
ment of  the  Code  the  legislature  certainly  did  not  intend  to 
abrogate  or  restrict  this  rule.  They  removed  all  disquali- 
fication on  the  ground  of  interest.  (§  389.)  They  then 
allowed  the  examination  of  a  party  on  behalf  of  a  co- 
party,  as  to  any  matter  in  which  he  is  not  jointly  interested 
with  such  co-party.  (§  397.)  The  matter  as  to  which 
Miu  Taylor  testified  was  the  legitimacy  of  her  children, 
the  marriage  being  only  a  link  in  the  chain  of  evidence 
to  establish  that  fact.  Surely  she  was  not,  in  a  legal  sense, 
interested  with  her  children  jointly  in  that  matter.  The 
language  of  section  399  is  a  little  obscure,  but  I  cannot 
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think  that  the  legislature  intended  to  exclude  testimony 
in  a  partition  suit,  in  favor  of  one  set  of  heirs,  because  it 
might  operate  against'  another  set.  The  enacting  clause 
of  this  statute  is  general.  The  exception  is  of  an  exam- 
ination of  a  party  against  an  heir  at  law,  when  the  exam- 
ination or  judgment  in  the  action  can  afi'ect  the'  interest 
of  the  witness.  I  do  not  think  that  the  testimony  of  one 
tenant  in  common,  in  a  partition  suit,  ought  to  be  regard- 
ed as  being  against  a  co-tenant,  within  the  meaning  of  this 
section.  The  fair  construction  of  it  is,  that  when  adverse 
rights  by  succession  are  involved,  one  litigant  shall  not 
testify  to  a  transaction  with  the  deceased  predecessor  in 
title,  invalidating  or  impairing  the  right  or  title  of  the 
other.  In  this  case,  too,  the  interests  of  the  parties  are 
separate  and  distinct.  In  ejectment  by  one  heir  of  the 
deceased  Mr.  Taylor  against  another  heir,  the  testimony 
of  Mrs.  Taylor  as  to  transactions  with  her  husband  would 
have  been  competent.  Her  competency  ought  not  to  be 
affected  by  making  her  a  party  to  a  suit  like  this,  where 
the  same  question  is  involved.  Such  a  construction  would 
put  it  in  the  power  of  any  person,. by  bringing  a  partition 
suit,  to  deprive  his  adversary  of  testimony  admissible  in 
itself,  on  the  mere  ground  that  the  witness  is  a  nominal 
party  to  the  suit,  although  not  legally  interested  in  the 
subject  matter  thereof.  A  suit  in  partition  is  based  upon 
the  fact  that  all  the  parties  to  it  have  undivided,  but  div- 
isible, interests  in  the  subject  thereof,  the  end  sought 
being  a  division  merely.  Where  it  is  sought  to  embrace 
in  such  a  suit  the  elements  of  an  action  of  ejectment,  or 
of  a  writ  of  right,  especially  where,  as  in  this  case,  special 
issues  have  been  framed  for  the  trial  of  the  latter,  the  legal 
rights  of  the  parties,  in  relation  to  this  subject,  can  be 
protected  only  by  giving  this  section  of  the  Code  a  cor- 
responding construction,  and  by  treating  those  averments 
which  raise  contestation  upon  the  legal  title,  and  the  issues 
framed  thereupon,  as  in  legal  effect  a  separate  proceed- 
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ing,  within  the  meaning  of  section  399  of  the  Code.  And 
this  is  in  accordance  with  the  rule  that  a  proviso  is  con- 
strued strictly.  It "  carries  special  exceptions  only  out  of 
the  enacting  clause ;  and  those  who  set  up  any  such  ex- 
ception must  estahlish  it  as  being  within  the  words  as 
fvell  as  within  the  reason  thereof*'  {Per  Story  ^  J,y  United 
States  V.  HicksQUy  15  Peters^  165.) 

The  only  remaining  question  is,  whether  the  exclusion 
of  the  declarations  of  Mr.  Taylor,  made  in  promiscuous 
conversations,  having  no  reference  to  his  relations  with 
Mrs.  Taylor,  that  he  was  not  a  married  man,  was  errone- 
ous. Such  declarations  do  not  come  within  the  rule  re- 
lating to  hearsay  on  the  subject  of  pedigree,  for  none  of 
them  were  spoken  with  reference  to  the  status  of  Mrs. 
Taylor  or  her  children.  For  the  same  reason,  they  are 
not  admissible  as  part  of  the  res  gestce.  To  be  admissible 
on  the  latter  ground,  they  must  be  connected  with  the  act 
or  transaction  in  controversy.  None  of  the  cases  cited  by 
the  plaintiffs'  counsel  furnish  an  exception  to  the  rule. 
In  those  from  the  surrogate's  court,  the  declarations  were 
of  a  character,  or  made  under  circumstances,  clearly  indi- 
cating that  they  related  to  the  individual  whose  status  was 
in  controversy.  In  Olayton  v.  WardeU^  (4  N,  T.  Rep.  230,) 
and  Matter  of  Taylor,  (9  Paige,  611,)  the  rule  stated  was 
clearly  announced ;  and  in  Jewell  v.  Jewell^  (1  Mow.  U.  S. 
Rep.  119,)  the  Supreme  Court  of  the  United  States  recog- 
nized and  applied  the  same  principle. 

If  the  foregoing  views  are  correct,  no  error  was  com- 
mitted, up*on  the  trial,  and  I  see  no  reasonable  ground 
for  complaining  of  the  verdict.  So  far  from  being  against 
the  weight  of  evidence,  it  is  fully  supported  thereby.  Al- 
though the  court  might  not  have  given  full  credence  to 
the  testimony  on  which  it  rests,  or  might  have  come  to 
a  different  conclusion  from  the  jury  upon  other  grounds, 
that,  in  my  judgment,  affords  no  proper  reason  for  dis- 
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turbing  the  verdict  It  must  appear  that  a  fair  trial  has 
not  been  had,  or  that  errors  have  bfeen  committed  by  the 
court  or  jury,  affording  a  reasonable  doubt  as  to  the  justice 
of  the  result  {F(yrre%t  v.  Forrett^  25  K  T.  Rep.  510.) 
Where  the  evidence  so  strongly  preponderates  as  to  justify 
only  one  conclusion^  it  is  the  duty  of  the  court,  on  the 
trial  of  special  issues,  to  instruct  the  jury  as  to  the  pos- 
ture of  the  case,  upon  the  evidence.  {Mountain  v.  Bennett^ 
1  Oox,  353.)  Where  the  evidence  is  such  as  to  render 
such  a  course  improper,  but  the  case  is  one  peculiarly 
within  the  province  of  a  jury  to  determine,  it  is  equally 
the  duty  of  the  court  to  submit  the  whole  case  to  them, 
and  to  abstain  from  any  interference  with  their  verdict 
honestly  given.  Such  was  this  case.  To  send  it  back  for 
a  new  trial  would  be  contrary  to  a  due  administration  of 
justice,  by  unwarrantably  prolonging  a  controversy  which 
it  is  the  right  of  the  parties  and  the  interest  of  the  public 
to  have  terminated. 

The  motion  for  a  new  trial  must  be  denied,  and  judg- 
ment upon  the  verdict  must  be  entered,  declaring  the 
rights  of  the  parties,  and  referring  it  to  John  W.  Mills, 
Esq.,  to  take  proof  of  title,  incumbrances,  &c. 

A  clause  may  also  be  inserted  appointing  Calvin  E. 
Pratt  receiver,  upon  his  giving  the  security,  and  subject  to 
the  directions  verbally  stated  by  me. 

[Euras  Sfboial  Tbbm,  January  4,  1869.    QUiirtf  Jnstioe.] 
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It  is  well  settled,  in  this  State,  that  standing  trees  fonn  a  pan  of  the  land,  and 
as  sQch,  are  real  property. 

An  owner  in  fee  of  the  land  has  the  same  estate  in  the  trees  as  in  tHe  soil, 
unless  there  has  been  a  severance  of  ownership  by  such  a  conveyance  as  is 
adequate  to  effect  it. 

An  instrment  in  writing  by  which  a  lessee  for  lives,  of  land,  assumes,  with  the 
assent  of  the  lessor,  to  convey  to  a  purchaser  all  the  wood  and  timber  thereon, 
with  authority  to  the  purchaser,  at  any  time  thereafter,  to  enter  upon  the 
premises  and  take  off  the  same,  covers  such  an  mUrett  in  land  as  constitutes 
a  freehold  estate. 

No  writing  less  than  a  deed  legally  executed  is  sufficient  to  divest  the  grantor 
of  such  an  estate. 

If  the  instrument  by  which  it  is  attempted  to  be  conveyed  is  not  attested  by  at 
least  one  witness,  it  will  not  take  effect,  as  against  a  purchaser  or  incum- 
brancer, until  it  is  properly  acknowledged  by  the  grantor. 

The  case  of  Warren  v.  Zeland,  (2  Barb,  618,)  distinguished  from  the  present 
case. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  the  value  of  a  quan- 
tity of  pine  timber  and  logs  cut  by  the  defendant,  and 
which  were  claimed  by  the  plaintiff.     The  referee  reported 
in  favor  of  the  plaintiff. 

L.  L.  Bundyy  for  the  appellant 

H,  SturgeSj  for  the  respondent. 

By  the  Courts  Parkbe,  J.  This  action  was  brought  to 
recover  the  value  of  a  quantity  of  pine  timber  cut  by  the 
defendant,  which  the  plaintiff  claims  to  own.  It  was  tried 
before  a  referee,  who  found  in  favor  of  the  plaintiff,  and 
ordered  judgment  for  $60,  damages,  besides  costs;  from 
which  judgment  the  defendant  appeals. 

The  facts,  so  far  as  material,  in  the  view  I  take  of  the 
case,  are  as  follows:  The  plaintiff  claims  the  timber  in 
question  by  virtue  of  a  sale  of  the  same  to  him  and  Peter 
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Collier,  now  deceased,  by  one  John  Beames,  who  was 
lessee  of  the  land  on  which  the  timber  was  standing,  under 
a  lease  made  to  him  by  Goldsboro  Banyer,  on  the  24th 
day 'of  November,  1812,  for  the  term  of  three  lives  then  in 
being,  two  of  which  still  subsist.  The  instrument  in 
writing  by  which  the  sale  was  made  was  dated  February 
13, 1833,  and  purported  to  convey  all  the  wood  and  timber 
on  about  fifty  acres  of  the  land  covered  by  the  said  lease, 
with  authority  to  the  said  vendees  thereof,  at  any  time 
thereafter  to  enter  upon  the  premises  and  take  off  the  same. 
It  purported  to  be  signed  and  sealed  by  said  Beames,  and 
to  be  witnessed  by  James  G.  Walley.  The  referee  found 
that  the  signature  of  James  G.  Walley  (who,  at  the 
time  of  the  trial,  was  deceased,)  was  not  genuine,  and 
that  he  was  not  a  subscribing  witness  to  the  instru- 
ment. On  the  1st  day  of  January,  1867,  the  said  Beames 
acknowledged  the  execution  of  the  instrument,  before  a 
proper  officer.  Peter  Collier  died  in  1846,  intestate,  leav- 
ing him  surviving  one  child  and  sole  heir  at  law,  a  daughter, 
who  was  married  to  the  plaintiff  in  1822,  and  who  is  still 
his  wife,  and  by  whom  he  has  living  issue.  It  also  appears 
that  on  the  11th  of  November,  1833,  Beames  assigned  the 
said  lease,  under  his  hand  and  seal,  to  said  Collier  & 
Goodyear. 

The  defense  rests  upon  an  alleged  title  in  the  defend- 
ant's wife  to  the  locus  in  jwo,  under  whom  the  defendant 
acted  in  cutting-  and  taking  off  the  timber  in  question. 
Such  title  is  made  as  follows :  On  the  3d  day  of  January, 
1837,  the  said  Beames  gave  a  quit-claim  deed  of  seventy* 
one  acres,  comprising  the  premises  on  which  the  timber 
was  cut,  to  E.  R.  Ford.  On  the  4th  of  April,  1864,  Ford 
and  wife  conveyed  the  same  to  E.  C.  Hodge,  and  on  the 
1st  of  April,  1867,  Hodge  conveyed  to  the  defendant's 
wife.  Under  these  conveyances  she  claims  the  leasehold 
estate  in  the  premises. 

On  the  1st  of  May,  1865,  G.  S.  Banyer  (who  had  sue- 
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ceeded  to  the  interest  of  the  lessor)  conveyed  the  premises 
on  which  the  timber  stood,  to  John  Beames,  Jr.,  and  De- 
witt  C.  Beames,  subject  to  the  said  original  lease,  also  to 
the  said  deed  of  seventy-one  acres  to  said  Ford,  also  sub- 
ject to  all  claims  of  Collier  &  Goodyear,  or  Jared  Good- 
year, and  also  subject  to  all  deeds,  conveyances,  contracts 
and  sales  made  by  said  John  Beames  or  his  assignees,  of 
said  premises,  or  any  part  thereof.  On  the  11th  of  March, 
1866,  the  said  John  and  Dewitt  Beames  conveyed  said 
seventy-one  acres  to  the  defendant's  wife,  subject  to  the 
same  incidents  as  in  said  deed  to  them. 

None  of  these  deeds  or  instruments  appear,  from  the 
evidence  or  findings,  to  have  been  recorded,  except  as 
follows,  viz :  the  deed  of  3d  of  January,  1837,  from  Beames 
to  Ford,  on  the  16th  of  January,  1837 ;  the  deed  of  4th 
April,  1864,  from  Ford  and  Hodge,  on  the  11th  of  June, 
1864 ;  the  deed  of  1st  April,  1867,  from  Hodge  to  the  de- 
fendant's wife,  in  February,  1868;  the  deed  of  1st  May, 
1865,  from  G.  8.  Banyer  to  John  and  Dewitt  Beames,  on 
the  3d  of  July,  1866 ;  and  the  deed  of  11th  March,  1866, 
from  John  and  Dewitt  Beames  to  the  defendant's  wife,  on 
9th  of  April,  1866. 

The  referee  finds  that  Ford,  when  he  took  said  deed,  to 
him,  knew  that  Collier  &  Goodyear  claimed  to  have  bought 
the  timber  on  said  piece  of  land,  on  which  the  same  was 
cut  by  the  defendant. 

The  question  of  Beames'  right,  as  lessee,  to  sell  the  tim- 
ber in  question,  is  disposed  of  by  the  fact  found  by  the 
referee,  that  his  lessor  had  recognized,  and  in  efiPect  rati- 
fied, the  sale,  so  far  as  his  interests  were  concerned. 

The  leading' question  in  the  case,  as  here  presented,  is, 
whether  the  interest  in  the  wood  and  timber  purchased  by 
Collier  &  Goodyear,  under  the  instrument  in  writing 
dated  February  13,  1833,  was  such  an  interest  in  land  as 
constituted  a  freehold  estate,  or  not.  The  learned  referee 
held  that  it  was  not,  and  therefore  that  the  conveyance 
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thereof,  although  there  was  neither  subscribing  witness 
to  the  instrument,  nor  acknowledgment  thereof,  was 
sufficient  to  convey  the  title  to  the  vendees,  at  the  time 
of  its  execution.  This  holding  I  am  constrained  to  think 
erroneous.  If  the  doctrine  of  the  case  of  Warren  v. 
Lelandj  (2  Barb,  613,)  can  be  maintained,  this  case  is 
essentially  different,  inasmuch  as  the  instrument  of  sale 
clearly  contemplates  the  transfer,  not  only  of  all  the  wood 
and  timber  then  standing  upon  the  premises,  but  of  the 
right  to  its  occupancy  and  growth  upon  the  premises,  in 
perpetuity ;  for  it  expressly  gives  the  vendees  the  right  at 
any  time  thereafter  to  enter  upon  the  premises  and  take 
off  all  the  timber  and  wood  within  the  bounds  that  day 
marked  out  The  doctrine  of  the  case  above  cited,  that 
a  sale  and  conveyance  of  growing  trees  is  not  the  convey- 
ance of  a  freehold  estate,  and  may  be  made  by  an  instru- 
ment in  writing  not  under  seal,  is  thus  qualified  by  the 
court  making  the  decision :  ^'  These  observations  are  to 
be  deemed  applicable  to  a  conveyance  of  the  growing 
trees  standing  on  the  land  at  the  time  of  the  conveyance, 
and  not  to  a  conveyance  of  an  interest  in  any  future  trees 
which  may  grow  on  the  land ;  which  might  embrace  an 
exclusive  interest  in  the  soil  so  far  as  may  be  necessary 
for  the  support  and  nourishment  of  the  trees ;  and  these 
observations  ought,  perhaps,  also  to  be  qualified  by  an 
application  of  them  to  a  conveyance  of  growing  trees,  in 
prospect  of  their  separation  from  the  soil  within  a  reason- 
able  time"  The  decision  in  that  case  was  not  intended, 
therefore,  to  reach  such  a  case  as  this;  so  that  it  is  un- 
necessary here  to  discuss  the  question  of  its  soundness. 

It  is  well  settled,  in  this  State,  that  standing  trees  form 
part  of  the  land,  and  as  such  are  real  property.  (Oreen  v. 
Armstrong f  1  Benio,  550.  McGregor  v.  Brown^  6  Seld.  117. 
The  Bank  of  Lansingburgh  v.  Orary^  1  Barh.  542.  Vorebech 
V.  Roe,  50  id.  302.  Warren  v.  Lelandy  2  id.  613.)  An 
owner  in  fee  of  the  land  has  the  same  estate  in  the  trees 
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as  in  the  soil ;  unless  there  has  been  a  severance  of  own- 
ership by  such  conveyance  as  is  adequate  to  effect  it. 

Now,  although,  in  the  case  at  bar,  the  grantor  of  the 
trees  had  but  an  estate  for  lives  in  the  land,  his  convey- 
ance of  the  trees  purported  to  convey  the  entire  interest 
in  them,  with  the  right  of  their  indefinite  continuance  on 
the  land.  If  he  had  the  power  to  make  such  a  convey- 
ance— ^which  is  not  here  questioned — the  question  now  is, 
did  he,  by  the  instrument  which  he  executed,  make  a  con- 
veyance which  became  operative,  as  against  Ford,  prior  to 
his  conveyance  to  him,  as  above  stated  ? 

The  statute  provides  that  **  every  grant  in  fee  of  a  free- 
hold estate  shall  be  subscribed  and  sealed  by  the  person 
from  whom  the  estate  or  interest  conveyed  is  intended  to 
pass,  or  his  lawful  agent ;  if  not  duly  acknowledged  pre- 
vious to  its  delivery,  *  *  its  execution  and  delivery 
shall  be  attested  by  at  least  one  witness ;  or,  if  not  so 
attested,  it  shall  not  take  effect  as  against  a  purchaser  or 
incumbrancer,  until  so  acknowledged.*'  (1  B.  S.  738, 
§  137.) 

There  can  be  no  doubt,  I  think,  that  the  interest  or 
estate  which  the  instrument  of  sale  purported  to  grant,  in 
the  trees,  was  at  least  a  freehold  estate.  The  entire  inter- 
est in  this  portion  of  the  land  was,  by  the  terms  of  the 
deed,  granted.  If,  instead  of  the  trees,  it  had  been  the 
soil  so  granted,  there  would  be  no  doubt  that  it  would 
have  been  a  grant  of  at  least  a  freehold  estate.  The  sub- 
ject matter  of  the  grant  being  the  trees',  confessedly  a 
part  of  the  land,  I  cannot  see  how  the  estate  granted,  in 
this  part  of  the  land,  is  less  than  if  it  were  the  soil. 

Even  if,  by  a  legal  fiction,  the  grant  operates  to  effect  a 
severance  of  the  trees  from  the  soil,  so  as  to  render  them 
henceforth  personal  property,  still  the  estate  which  passed 
from  the  grantor  is  no  less  a  freehold  estate  than  if  no 
Buch  effect  was  produced ;  and  no  writing  less  than  a  deed 
legally  executed  is  suflficient  to  divest  the  grantor  of  such 
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estate.  That  the  estate,  when  it  reaches  the  grantee,  is 
transmuted,  by  fiction  of  lavr,  into  personal  property,  can 
have  no  effect  upon  the  requirement  of  the  statute  above 
quoted.  This  reasoning  seems  to  me  sound,  although  it 
conflicts  with  the  decision  in  Warren  v.  Leland.  But,  as 
above  shown,  it  is  not  necessary  to  resort  to  it  in  this  case, 
in  view  of  the  extent  of  the  grant,  which,  even  under  the 
case  of  Warren  v.  Lelandy  is  clearly  within  the  terms  and 
effect  of  the  statute  above  cited. 

The  result  then  is,  that  the  conveyance  of  the  trees  to 
Collier  &  Goodyear  did  not  take  effect^  as  against  Ford 
and  his  grantees,  until  January  1,  1867,  when  it  was 
acknowledged  by  Beames.  Prior  to  that  time,  Beames' 
interest  in  the  premises,  through  his  conveyance  to  Ford 
and  the  subsequent  mesne  conveyances,  had  vested  in  the 
defendant's  wife.  So  that  the  failure  of  the  conveyance  to 
"toi«  effect^^  as  against  these  purchasers,  until  after  their 
titles  had  accrued,  left  the  plaintiff  with  no  title,  as  against 
the  defendant. 

This  view  of  the  effect  of  the  instrument  of  sale  to  Col- 
lier &;  Goodyear  disposes  of  the  case,  and  shows  that  judg- 
ment should  have  been  given  for  the  defendant 

The  judgment  appealed  from  must  be  reversed,  and  a 
new  trial  granted ;  costs  to  abide  the  event. 

[Bbooxb  Qbnbbal  Tbbx,  January  26, 1869.  Saleom,  JBoardman  and  Farker, 
Justices.] 
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Where  debtors,  immediately  before  making  an  assignment  for  the  benefit  of 
creditors,  bonght  merchandise  which  they  did  not  intend  to  pay  for,  but 
which  they  sold  on  credit,  and  assigned  the  debt  owing  for  the  price  to  the 
assignee ;  and  at  the  tune  of  making  the  assignment  retained  a  large  amonnt 
of  money  ft*om  the  assignee,  for  their  own  use ;  and  allowed  moneys  to  be 
retained  by  clerks,  fraudulently,  either  for  their  own  use  or  for  the*benefit 
of  the  assignors;  Held  that  these  facts,  unexplained  by  the  debtors,  were 
amply  sufficient  to  warrant  a  finding  that  the  assignors  were  actuated  by  a 
fraudulent  intent  in  making  the  assignment ;  and  that  in  the  absence  of  any 
proof  explaining  the  presumption  of  fraud  arising  from  such  acts,  it  was  the 
duty  of  the  court  below  to  hare  so  found. 

APPEAL  from  a  judgment  of  the  special  term,  dfcmiss- 
ing  the  plaintiff's  complaint. 

The  action  was  tried  before  a  justice  of  this  court,  at  the 
February  special  term,  1868,  without  a  jury. 

On  the  trial  the  justice  found  the  following  facts: 
Ist.  That  the  plaintiff  is  a  corporation  under  the  laws  of 
the  United  States,  and  of  this  State.  2d.  That  on  May  11, 
1866,  the  plaintiff  recovered  a  judgment  in  this  court 
against  Mary  A.  Halsey  and  Oscar  P.  Northum,  two  of 
the  defendants,  for  $20,793.69,  which  judgment  was  re- 
covered upon  the  drafts  mentioned  in  the  complaint,  and 
was  docketed,  as  stated  in  the  complaint ;  that  execution 
upon  such  judgment  was  issued  to  the  sheriff  of  the  city 
and  county  of  New  York,  and  was  returned  unsatisfied. 
3d.  That  by  an  assignment  in  writing,  dated  October  30, 
1865,  and  acknowledged  October  31,  1865,  the  said  Mary 
A.  Halsey  and  Oscar  P.  Northum  assigned  over  to  the 
defendant  Albert  L.  DeCamp  all  their  property  in  trust 
to  pay,  1.  The  expenses  of  the  execution  of  the  trust. 
2.  Certain  of  their  debts  as  copartners  in  full.  3.  All  their 
debts  as  copartners,  pro  rata^  and,  4.  All  their  individual 
debts.  That  on  the  31st  day  of  October,  1865,  they  filed 
an  inventory  of  their  property,  which  purported  to  have 
been  made  by  Oscar  P.  Northum,  one  of  such  assignors. 
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4th.  That  at  the  time  of  the  said  assignment,  and  for 
several  years  prior  thereto,  the  said  Mary  A.  Halsey  and 
Oscar  P.  Northum  were  copartners  in  business,  under  the 
firm  name  of  "  Halsey  &  Northum,"  transacting  business 
as  produce  commission  merchants  in  said  city ;  that  as  such 
copartners  the  said  assignors,  at  the  time  of  the  said  assign- 
ment, had  a  large  amount  of  money  which  was  not  then,  and 
has  not  since  been,  delivered  to  their  said  assignee,  and  was 
not  mentioned  in  the  inventory  filed  by  them,  and  which 
they  intended  fraudulently  to  conceal,  and  did  fraudulently 
conceal,  both  from  their  creditors  and  their  assignee ;  and 
that  the  money  so  concealed  was  the  result  of  collections 
made  in  contemplation  of  the  assignment ;  and  that  the 
possession  of  the  money  was  attempted  to  be  concealed,  a 
portion  of  it  by  false  entries  in  the  books  of  the  assignors, 
and  a  portion  of  it  by  being  put  or  left  in  the  hands  of  third 
parties,  upon  secret  trusts  for  the  use  of  the  assignors. 
5th.  That  a  few  days  before  the  assignment  the  assignors 
fraudulently  bought  merchandise  to  a  considerable  amount 
on  credit,  which  they  did  not  intend  to  pay,  and  never  have 
paid,  for ;  that  the  property  so  fraudulently  purchased  was 
immediately  sold  by  them  to  a  third  party  without  their 
receiving  payment  therefor,  and  the  debt  owing  to  them 
for  the  price  thereof  was  assigned  over  by  them  to  their 
assignee  by  said  general  assignment,  with  their  other 
assets,  which  debt  Was  embraced  in  the  said  inventory 
filed  by  them.  6th.  That  at  the  time  and  immediately 
before  the  said  assignment,  one  Tarbox  was  the  book- 
keeper of  said  assignors;  that  as  such  he  received  of 
moneys  belonging  to  them  from  one  James  Dill,  the  sum 
of  $1062.50,  which  they  (being  at  the  time  contemplating 
such  assignment)  fraudulently  allowed  him  to  retain,  and 
charge  to  himself  on  their  books ;  and  the  said  Tarbox 
did,  pursuant  to  such  fraudulent  direction,  retain  the  said 
amount  and  charge  himself  therewith,  he  being  at  the 
time  insolvent.    7th.  That  at  and  immediately  before  the 
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assignment  one  James  Wickham  was  one  of  the  employees 
of  the  said  assignors,  as  salesman.  That  as  such  employee 
he  had  collected  of  the  moneys  of  the  assignors  within  a 
few  days  before  the  assignment,  and  while  the  assignors 
were  contemplating  the  same,  the  sum  of  ?4431.89,  which 
money  the  said  assignors  fraudulently  allowed  the  said 
"Wickham  to  retain,  either  for  himself  or  in  secret  trust 
for  their  benefit,  and  charged  the  same  to  him  upon  their 
books,  and  embraced  the  debt  against  him  in  their  in- 
ventory as  part  of  their  assets,  the  said  Wickham  being 
insolvent  at  the  time.  These  frauds,  in  the  aggregate, 
amounted  to  over  $80,000.  8th.  That  DeCamp,  the 
assignee,  accepted  the  said  assignment  on  the  31st  day  of 
October,  1865.  That  he  had  no  knowledge  or  notice  of 
the  fraudulent  intent  of  the  assignors,  but  accepted  the 
same  in  good  faith.  9th.  That  after  the  said  assignment 
the  books  of  account  and  all  the  visible  assets  assigned 
were  left  by  DeOamp  in  the  place  of  business  occupied  by 
the  said  assignors  at  the  date  of  said  assignment,  and  the 
said  Tarbox  was  continued  by  said  DeCamp  as  book- 
keeper in  charge  of  said  books,  until  about  the  first  day 
of  January,  1868.  To  the  conclusion  of  the  presiding 
justice,  that  the  defendant  DeCamp  had  no  knowledge  of 
the  fraudulent  intent  of  the  assignors,  the  plaintifiT's  counsel 
duly  excepted ;  also  to  the  conclusion  that  DeCamp,  the 
assignee,  accepted  the  assignment  in  good  faith ;  and  to 
the  conclusion  that  the  assignment  was  delivered  on  the 
31st  of  October,  1865, 

The  presiding  justice  found  the  following  conclusions 
of  law :  1st.  That  the  said  assignment  was  valid.  2d.  That 
the  same  was  not  made  with  intent  to  defraud  creditors. 
3d.  That  the  complaint  in  this  action  must  be  dismissed. 
To  each  of  which  conclusions  the  plaintiff's  counsel  duly 
excepted. 

Judgment  having  been  entered  upon  such  decision,  in 
favor  of  the  defendants,  the  plaiiitifFs  brought  this  appeal. 
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Wm.  M.  Tweedy  Jr.^  and  Nelson  Smithy  for  the  appellants. 

L  "Upon  the  evidence  and  facts  found  by  the  court,  the 
assignment  was  clearly  fraudulent  and  void,  and  the  court 
erred  in  dismissing  the  plaintiff 's  complaint.  (1.)  It  is 
provided  by  2  Revised  Statutes,  137,  section  1,  that  "  every 
conveyance  or  assignment  in  writing  or  otherwise,  of  any 
estate  or  interest  in  lands,  or  in  any  goods  or  things  in 
action,  or  of  any  rents  or  profits  issuing  therefrom,  and 
every  charge  upon  lands,  goods  or  things  in  action,  or 
upon  the  rents  or  profits  thereof,  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors  or  other  persons  of 
their  lawful  suits,  damages,  forfeitures,  debts  or  demands, 
and  every  bond  and  other  evidence  of  debt,  given,  suit 
commenced,  decree  or  judgment  suflfered,  with  the  like 
intent,  as  against  the  persons  so  hindered,  delayed  or  de- 
frauded, shall  be  void."  (3  B.  S.  p,  224,  §  1,  3d  ed.) 
(2.)  It  is  the  irUent  of  the  assignor  by  which  the  assign- 
ment is  to  stand  or  fall ;  honesty  of  purpose  of  the  assignee 
has  nothing  to  do  with  the  question.  (  Wilson  v.  Forsyth, 
24  Barb.  105-120.)  The  assignment  must  be  free  from  all 
suspicion,  and  there  must  be  an  actual  bona  fide  continued 
change  of  possession.  (Per  Gierke,  J.,  Wilson  v.  Ferguson, 
10  How.  Pr.  175-180.)  (3.)  The  acts  of  the  assignors 
while  in  contemplation  of  making  an  assignment,  are  evi- 
dence upon  the  question  of  fraudulent  intent.  {Per  Bal- 
com,  J.y  Peck  v.  Grouse,  46  Barb,  151-157.  Vance  v.  PhiUips, 
6  Sill,  433.  Wilson  v.  Forsyth,  24  Barb.  125.  WaUrhiry 
V.  Sturtevanty  18  Wend.  353.)  Contemporaneous  fraud- 
ulent acts  are  also  admissible  upon  the  question  of  intent. 
{Angrave  v.  Stone,  45  Barb.  35.)  In  this  case  a  fraud 
occurring  three  months  before  the  assignment,  was  held 
admissible,  by  the  general  term  in  this  district.  Contem- 
poraneous frauds  are  admissible  in  evidence,  upon  the 
theory  that  all  of  the  fraudulent  acts  of  the  assignors  which 
they  have  in  contemplation  constitute  but  one  general 
scheme  of  fraud ;  and  that  an  assignment  in  contempla- 
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tion  while  such  fraudulent  acts  are  being  perpetrated, 
forms  part  of  the  scheme,  and  when  made,  is  a  hindrance 
to  creditors  in  attacking  the  other  fraudulent  acts  of  the 
assignors  that  immediately  precede  it ;  and  is  calculated 
to  deter  any  such  attack.  On  this  principle,  a  mortgage 
upon  personal  property,  executed  with  intent  to  deter 
creditors  from  attacking  some  other  fraudulent  act  of  the 
mortgagor,  is  fraudulent,  though  executed  for  a  valuable 
consideration,  or  to  secure  an  honest  debt  (JDwelly  v. 
Van  Eotighton^  4  N,  Y.  Lea.  Ob.  110.  WiUon  v.  Fergtuon^ 
10  Haw.  Pr.  175.)  Considerable  latitude  is  allowed  in 
proving  contemporaneous  fraudulent  acts  and  circum- 
stances. {Hubbard  v.  BriggSy  31  N.  T.  Rep.  538.  Booth 
V.  Bunce,  33  id,  139.)  (4.)  The  badges  of  fraud  or  fraud* 
nlent  acts  of  assignors  committed  while  contemplating  the 
assignment  in  question,  and  with  the  view  of  making  it, 
are  divisible  into  three  distinct  classes.  Under  the  first 
of  such  classes  we  embrace  the  fraudulent  purchase  by  the 
assignors  of  the  bill  of  butter  of  Miller  and  others,  on 
the  27th  day  of  October,  1865,  three  Ays  before  the 
assignment,  not  intending  to  pay  for  it,  and  the  sale  the 
next  day  of  this  butter  to  Redfield,  and  the  assignment  of 
the  claim  for  the  butter  against  him  to  the  assignee,  to 
pay  preferred  creditors.  This  clearly  shows  a  fraudulent 
scheme  to  accumulate  a  fund  with  which  to  prefer  credit- 
ors. The  assignors,  the  day  before  the  purchase  of  this 
butter,  closed  their  account  with  the  Merchants'  Exchange 
National  Bank,  where  they  kept  their  deposits,  withdrew 
their  balance,  and  were  at  the  time,  the  court  found,  con- 
templating this  assignment  The  fruits  of  that  fraud  were 
carried  into  the  assignment  by  actually  putting  the  claim 
arising  on  the  sale  by  them  of  this  butter  into  their 
assignee's  hands,  with  the  direction  to  pay  it  to  preferred 
creditors.  This  must  necessarily  taint  the  assignment 
itself  with  such  fraud,  and  render  it  void.  Kennedy  v. 
Tharp^  (3  Abb.  Pr.  N.  8.  131,)  where  it  was  decided  by 
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the  common  pleas  general  term  that  such  a  fraud  rendered 
the  assignment  void ;  Judge  Cardozo  having  so  held  at 
the  trial  of  that  case,  and  Judge  Brady  writing  the  opinion 
at  the  general  term.  (5.)  Under  the  second  of  which 
classes  we  embrace  the  collection  and  retention  by  the 
assignors  of  a  large  amount  of  money  which  they  had  at 
the  time  of  the  assignment,  and  which  was  not  mentioned 
in  the  inventory  nor  delivered  to  the  iassignee,  and  which, 
as  the  justice  at  special  term  found,  the  assignors  intended 
fraudulently  to  conceal,  and  did  fraudulently  conceal', 
both  from  their  creditors  and  their  assignee,  and  that  the 
possession  of  such  moneys  was  attempted  to  be  conceslled 
by  false  entries  in  the  books  of  the  assignors,  and  a  por- 
tion of  it  by  being  left  in  the  hands  of  third  parties  on  a 
secret  trust  for  the  use  of  the  assignors,  and  that  the 
assignors  intended  to  keep  such  moneys,  both  from  their 
creditors  and  assignee,  for  their  own  benefit  These 
moneys  amounted  to  about  $29,000.  The  fraudulent  re- 
tention of  these  moneys  by  the  assignors,  for  their  own 
benefit,  clearly  renders  the  assignment  fraudulent  and 
voii  It  is  provided  by  2  Revised  Statutes^  136,  section  5, 
{5th  ed.  222,)  that  "  every  sale  made  by  a  vendor  of  goods 
and  chattels,  in  his  possession  or  under  his  control,  and 
every  assignment  of  goods  and  chattels,  by  way  of  mort- 
gage or  security,  or  upon  any  condition  whatever,  unless 
the  same  be  accompanied  by  an  immediate  delivery,  and 
be  followed  by  an  actual  and  continued  change  of  possess- 
ion of  the  things  sold,  mortgaged  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void  as  against  the  credit- 
ors of  the  vendor,  and  shall  be  conclusive  evidence  of 
fraud,  unless  it  shall  be  made  to  appear,  on  the  part  of  the 
persons  claiming  under  such  sale  or  assignment,  that  the 
same  was  made  in  good  faith^  and  without  any  intent  to 
defraud  such  creditors  or  purchasers."  Money  is  goods 
and  chattels ;  so  treated  in  law ;  and  may  be  levied  upon 
by  virtue  of  an  execution  from  a  justice's  court,  running 
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against  goods  and  chattels  only.  {Handy  v.  Dobbin,  12 
John.  219, 220.  1  Cranch,  133.)  So  are  bank  bills  regarded 
as  goods  and  chattels.  {Allen  y.  SewaU^  2  Wend,  327.) 
The  sale  or  assignment  of  personal  property,  unless  accom- 
panied by  delivery  and  followed  by  continued  change  of 
possession,  is,  prima  faciei  fraudulent,  and  conclusively  so 
when  not  shown  to  have  been  made  in  good  faith.  K  no 
explanation  is  made,  the  question  is  one  of  law,  and  it  is 
the  duty  of  the  court  to  pronounce  the  sale  or  assignment 
Void.  {Murray  v.  JBurtis,  15  Wend.  212.  Cfriswold  v.  Shel- 
don, 4  Oom$t.  581.)  The  retention  of  the  possession  of 
evidences  of  debt,  or  choses  in  action,  by  the  vendor  or 
assignor,  was  always  presumptive  evidence  of  fraud  against 
creditors.  {Mead  v.  Phillips,  1  Sandf.  Gh.  83,  88,  89.) 
The  non-delivery  of  the  possession  of  property  assigned, 
whether  real  or  personal,  independent  of  any  statute,  has 
ever  since  Twinis'  case,  (3  Coke,  80,)  in  the  time  of  Eliz- 
abeth, been  deemed  a  badge  of  fraud,  and  sufficient  to 
avoid  the  assignment.  Even  Wilson  v.  Forsyth,  (24  Barb, 
105,)  although  full  of  dicta,  and  special  pleading,  will  upon 
examination,  be  found,  so  far  as  it  decides  any  question 
that  was  before  the  court,  to  sustain  this  principle.  That 
case  was  not  a  creditor's  bill.  No  execution  had  been 
returned  nulla  bona;  it  was  no  part  of  the  remedy  sought- 
in  that  action  to  reach  the  assets  of  the  fraudulent  debtor^ 
but  merely  a  suit  to  set  aside  the  debtor's  assignment  of 
all  his  property  as  standing  in  the  way  of  an  attachment 
of  particular  pieces  of  his  real  estate.  Issues  having  been 
framed  and  sent  to  a  jury,  the  circuit  judge  on  the  trial 
of  those  issues  charged  the  jury,  among  other  things, 
"  that  if  Forsyth,  the  assignor,  did  not  deliver  over  all 
his  property  to  the  assignee  the  assignment  was  void.*' 
(P.  110.)  The  charge  was  unqualified,  that  if  the  assignor 
drd  not  deliver  all  his  property  to  the  assignee  the  assign- 
ment was  void.  It  did  not  submit  to  the  jury  any  question 
of  the  assignor's  "  intent"  in  withholding  the  possession  of 
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any  part  of  his  property;  it  did  not  purport  to  ask  the 
jury  as  to  the  assignor's  intent  in  not  delivering  his  prop- 
erty. The  charge,  instead  of  treating  the  non-delivery  to 
the  assignee  of  a  part  of  the  debtor's  property  as  a  badge 
of  fraud,  and  evidence  of  an  intent  thereby  to  defraud, 
unless  there  was  some  cicumstance  in  the  case  to  negative 
such  intent,  treated  the  non-delivery  as  conclusive  evidence 
admitting  of  no  apology  or  explanation,  and  the  court,  at 
general  term,  held  this  was  error,  (see  opinion  of  Judge 
Ootddj  24  Barb.  128,)  and  that  is  all  it  held,  except  that 
the  action  could  not  be  sustained,  either  as  a  creditor's 
bill,  because  the  plaintiff  was  not  a  judgment  creditor, 
with  an  execution  returned  nulla  bona,  or  as  a  suit  to  re- 
move  a  cloud  upon  title,  because  the  plaintiffs  had  no 
title.  {Judge  Oould'a  opinion,  24  Barb.  119,  120.)  But 
the  court  did  not  hold  that  if  the  assignor  (as  has  been 
found  in  this  case)  had  fraudulently  failed  to  deliver  a 
very  large  amount  of  his  property  with  intent  to  conceal 
and  retain  it  for  his  own  benefit,  at  the  very  instant  of  the 
assignment,  such  fraudulent  retention  would  not  have 
been  sufficient  to  have  avoided  the  assignment.  It  is  true 
that  Judge  Gould,  oUUr  dictum,  went  into  some  special 
pleading  to  show  that  an  assignment,  giving  preferences 
of  a  part  only  of  a  debtor's  property,  was  not  for  that 
reason  fraudulent,  {opinion,  pp,  121-127;)  and  then  he 
concludes  that  if  an  assignment,  which  upon  its  face  is 
limited  to  a  portion  only  of  the  debtor's  property,  is  not 
for  that  reason  fraudulent,  one  which,  upon  its  face, 
assigns  all  his  property  is  not  necessarily  rendered  invalid 
because  the  debtor  only  delivers  a  part  of  the  property 
assigned.  In  this  dictum  the  learned  judge  failed  to  pre- 
serve the  distinction  between  the  two  cases.  "When  the 
assignment  is  expressly  limited  on  its  face  to  a  part  of  the 
assignor's  property,  the  balance,  the  part  not  assigned,  is 
open  to  the  execution  of  judgment  creditors,  as  if  no 
assignment  had  been  made.    But  when  the  assignment  is 
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upon  its  face,  of  all  the  debtor's  property,  and  only  a  part 
is  delivered,  then  the  part  not  delivered,  being  covered  by 
the  assignment,  creditors  are  not  at  liberty  to  levy  upon 
the  part  not  delivered,  unless  they,  for  that  reason,  have  a 
right  to  attack  the  assignment,  and  in  such  case  the  assign- 
ment stands  as  a  cover  to  the  part  not  delivered ;  and  for 
this  reason  the  non-delivery  according  to  the  assignment 
has  ever  been  held  a  badge  of  fraud  by  the  common  law, 
and  is,  by  our  statute,  (2  B.  S.  137,)  made  conclusively  so 
unless  the  non-delivery  is  explained,  and  the  assignment 
shown  to  have  been  made  in  good  faith.  (6.)  "Under  the 
third  of  such  clauses  or  badges  of  frauds,  we  embrace  the 
dispositions  to  Wickham  and  Tarbox ;  to  the  former  of 
$4431.39,  and  to  the  latter  of  ?10i62.50,  both  of  whom  were 
insolvent  at  the  time.  These  were  distinct  fraudulent  acts 
of  entirely  a  different  character  from  the  retention  of  the 
property  by  the  assignors.  They  were  not  only  in  form 
the  disposition  of  it  to  others,  with  the  intent  to  defraud, 
but  these  dispositions  had  a  much  wider  meaning.  Tar- 
box was  the  book-keeper.  It  was  he  who  made  the  false 
entries  in  the  assignors'  books;  he  knew  all  about  the 
assignors'  wrongful  and  fraudulent  acts.  Those  fraud- 
ulent acts  were  crimes,  and,  like  all  crimes,  sought  con- 
cealment; it  was  therefore  necessary  to  conceal  them. 
How  could  that  be  done  ?  We  do  not  mean  how  could  it 
be  done  successfully ;  but  how  did  it  appear  to  Northum 
that  it  could  be  done  ?  We  answer  by  bribing  the  book- 
keeper, Tarbox.  The  $1062.60  did  it.  The  next  step  was 
to  select  a  friendly  assignee;  one  who  would,  even  though 
not  himself  guilty,  defer  to  Iforthum's  wishes.  This  was 
done,  and  De  Camp  was  the  man  selected,  for  certainly 
he  was  on  very  intimate  terms  of  friendship  with  Northum ; 
so  much  so  that  just  before  the  assignment  he  went  with 
him  as  companion  to  Schuyler  county.  The  next  step  in 
the  scheme  was  to  have  the  assignee  keep  the  same  book- 
VoL.  LVn.  17 
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keeper,  Tarbox,  in  cuattxiy  of  the  assignors'  books  of 
account,  and  it  was  done.  In  this  way  Northum  expected 
to  conceal  his  frauds,  and  so  we  submit  this  assignment 
was  part  and  parcel  of  the  fraudulent  scheme  made  with 
the  intent  to  hinder  and  defraud  creditors,  and  to  cover  all 
the  other  frauds.  (Angrave  v.  Stone^  45  Barb.  35.)  Now,  in 
respect  to  the  fraudulent  disposition  to  Wickham  of 
$4431.39,  we  call  it  a  "disposition,"  although  it  was 
nominally  in  the  form  of  a  loan.  Wickham  was  one  of  .the 
assignors'  clerks,  and  stood  very  much  in  some  respects 
in  the  position  of  Tarbox.  He  must  have  known  all 
about  the  fraudulent  intent  of  the  assignors,  and  what  they 
were  doing ;  he  was  Northum's  father-in-law ;  he  helped 
to  collect  the  assignors'  assets.  Was  insolvent  at  the 
time.  He  could  not  have  collected  and  retained  so  much 
money  of  the  assignors,  and  that  too  by  Northum's  con- 
sent, without  knowing  there  was  something  wrong.  The 
assignors  could  not  have  intended  that  the  money  that 
Wickham  had,  although  it  was  embraced  in  their  inven- 
tory as  part  of  their  assets,  should  ever  be  applied  to  the 
payment  of  their  debts.  Had  they  intended  any  such 
thing,  why  not  hand  their  money  over  to  the  assignee,  in- 
stead of  giving  it  to  Wickham,  an  irresponsible  man. 
Assuming  that  this  transaction,  as  the  court  has  found,  with 
Wickham,  was  fraudulent,  and  it  makes  as  strong  a  case' 
against  the  assignment  as  in  Litchfield  v.  Pelton^  (6  Barh. 
188.)  In  that  case  the  assignor  sold  all  his  property  to 
one  of  his  brothers,  who  was  irresponsible,  and  took  his 
notes,  and  then  on  the  same  day  made  a  general  assign- 
ment; and  the  court,  Hurlbut,  J.,  held  that  the  sale  and 
the  assignment  were  to  be  regarded  as  parts  of  one  scheme, 
and  held  the  assignment  void.  (7.)  The  question  is  not 
whetlier  the  assignment  could  or  did  aid  the  assignors  in 
their  fraudulent  scheme.  But  what  was  their  intent  in 
making  it?  If  their  scheme  was  fraud  upon  their  credit- 
ors, as  the  court  has  found  it  was,  and  they  made  the 
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assignment  as  part  of  the  general  scheme,  thinking  (even 
thoagh  mistakenly)  that  the  assignment  might  either  deter 
creditors  from  attacking  their  fraudulent  acts,  or  the  better 
to  aid  them  to  conceal  their  frauds  or  their  false  entries 
in  their  books,  or  with  the  intent  to  keep  their  books  and 
the  general  subject  of  their  dealings  from  their  creditors, 
or  for  the  purpose  of  having  a  friendly  assignee  who  might . 
defer  to  their  wishes  or  deal  leniently  with  any  of  their 
accomplices,  Tatbox  or  Wickham,  or  others,  or  for  any 
other  purpose  in  which  they  had,  or  might  have  any  in- 
terest, whether  pecuniary  or  not.  We  say  if  any  of  these 
reasons  operated  in  the  minds  of  the  assignors,  then  it  is 
easy  to  see  that  they  may  have  expected  the  assignment 
to  aid  their  fraudulent  scheme.  (8.)  We  submit  that 
some  of  these  benefits  have  been  realized  by  the  assignors 
by  making  the  assignment  as  they  did.  They  obtained  a 
friendly  assignee;  in  this  they  were  vitally  interested, 
provided  he  might  bring  a  suit  against  them  as  the  court 
suggested,  to  unmask  their  fraud  and  recover  of  them  the 
money  which  they  fraudulently  withheld.  No  such  action 
has  been  brought ;  Tarbox,  their  willing  tool,  was  retained 
as  book-keeper,  under  the  assignee.  Wickham  has  not 
been  molested,  and  probably  never  will  be  by  De  Camp. 
Wickham,  Northum's  father-in-law,  was  allowed  by  De 
Camp  to  occupy  the  assignors'  store  and  use  the  oflice  fur- 
niture and  safe  until  the  time  of  the  trial,  and  generally 
to  enjoy  the  good  will  of  their  business.  The  assignors 
have,  in  short,  gained  every  advantage  under  De  Camp  that 
they  could  have  expected  under  the  most  friendly  assignee. 
Now,  although  these  subsequent  matters  do  not,  in  them- 
selves, render  the  assignment  void,  yet  they  may  be  referred 
to  with  the  view  of  divining  with  what  intent  the  assign- 
ors acted  in  making  it.  (  Wilson  v.  Ferguson,  10  Sow.  Pr. 
175,  per  Gierke^  J,)  (9.)  The  entire  absence  of  any  expla- 
nation of  the  assignors*  conduct,  should,  in  determining 
their  intent,  have  a  controlling  effect    A  fraudulent  in- 
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tent  may  as  well  be  inferred  from  the  want  of  a  proper 
explanation  of  one's  conduct  as  from  affirmative  proof. 
{Newman  v.  CordeU^  43  Barb.  461.) 

n.  The  intentional  failure  of  the  assignors  to  embrace 
in  their  inventory  a  large  amount  of  their  moneys,  as  found 
by  the  court,  especially  when  such  omission  was  accom- 
panied with  the  intent  fraudulently  to  conceal  the  same, 
renders  the  assignment  void.  (Latos  of  1860,  ch,  348,  §  2.) 
See  also  Juliana  v.  Bathhone^  (7  Trans,  Bep,  53,)  where  the 
Court  of  Appeals  held  that  the  omission  to  file  an  inven- 
tory as  required  by  the  statute,  avoided  the  assignment, 
and  that  too  when  the  omission  was  not  through  any 
fraudulent  design.  The  statute,  section  2,  requires  that 
the  assignors  shall  file  a  full  and  true  inventory  of  all  such 
debtor's  estate  at  the  date  of  the  assignment.  Kow,  an 
inventory  which  fraudulently  omits  a  large  portion  of  the 
estate,  is  not  only  a  non-compliance  with  the  statute,  but 
a  fraudulent  evasion.  As  to  the  property  omitted,  no  in- 
ventory is  filed ;  if  the  omission  to  file  any  inventory  is 
fatal,  then  by  parity  of  reasoning,  one  designedly  false  is 
so  much  the  more  so.  The  principle,  although  founded 
upon  the  statute  declaring  that  a  discharge  granted  to  an 
insolvent  debtor  shall  be  void  if  he  has  fraudulently  con- 
cealed the  name  of  any  of  his  creditors,  or  falsely  stated 
the  sum  due  them,  is  applicable.  (Small  v.  OraveSy  7  Barb. 
578.     Ayres  v.  Scribner,  17  Wend.  407.) 

III.  The  judgment  should  be  reversed,  and  judgment 
ordered  in  favor  of  the  plaintiffs  upon  the  findings  of  fact 
by  the  court.  Another  trial  is  not  necessary,  as  there  is 
no  dispute  about  the  facts. 

0 

Amaaa  A.  Bedfieldj  for  the  respondents. 

I  It  is  not  pretended  that  the  assignment  in  question  is 
void  upon  its.  face,  as  matter  of  law.  It  follows  that,  to 
sustain  the  action,  the  fact  of  a  fraudulent  intent  in  making 
it  must  be  proven  by  evidence.    And  this  must  be  an  in- 
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tent  to  defraud  by  making  the  assignment ;  not  to  defraud 
by  some  entirely  independent  act,  (Wilson  v.  Forsyth^ 
24  Barb.  105.  American  Exchange  Bank  v.  Webb,  15  How. 
Pr.  193.) 

n.  The  facts  proved  on  the  trial  are  not  such  as  in  them- 
selves constitute  fraud ;  but  to  use  the  language  of  the 
court  in  Wilson  v.  Forsyth,  (24  Barh.  103,)  are  such  "  as 
might,  and  probably  would  have  been  done,  had  no  assign- 
ment been  made  or  dreamed  of;"  therefore  they  are  not 
proof  of  fraud  in  making  the  assignment 

HX  The  fraud,  if  any,  must  be  in  making  the  assign- 
ment. And  there  is  no  pretense  that  there^was  any  fraud 
in  that;  but  only  that  after  making  an  assignment  of  all 
their  property,  the  assignors  failed  to  make  a  delivery  of 
it  all  to  the  assignee.  1.  The  fact  of  a  transfer  of  all  their 
property  cannot  be  denied,  for  such  is  the  wording  of  the 
instrument.  In  the  act  of  assignment  there  was  good 
fEtith ;  and  it  is  as  to  this  act  only  that  fraud  can  be  predi* 
cated,  or  that  the  court  can  be  asked  to  adjudicate.  2.  If 
there  was  delay  or  fraud  on  the  part  of  the  assignors  to 
deliver,  under  their  assignment,  the  property  assigned,  the 
assignee  has  the  right,  and  it  is  his  duty,  to  sue  for,  or 
take  other  steps  to  get  it  in  for  the  benefit  of  the  creditors. 
This  is  no  fraud  on  the  creditors,  therefore.  {MoMahon  v. 
AlUn,  85  N.  T.  Rep.  403.) 

IV.  Since  the  decision  in  WHson  v.  Forsythy  (24  Barb. 
103,)  and  its  approval  by  Davies,  J.,  in  American  Exchange 
Bank  v.  Webb,  (15  Eow.  Pr.  193,)  it  seems  settled  law,  that 
the  £Eict  that  the  debtor  does  not  deliver  all  the  property 
assigned  (but  absconds  with  it  or  appropriates  it  otherwise 
to  his  own  use)  does  not  of  itself  invalidate  the  assign- 
ment. 

V.  The  badges  of  fraud  relied  upon  by  the  plaintiffs  may 
all  be  included  in  the  one  charge,  that,  although  the 
assignors  made  a  general  assignment  of  all  their  property 
for  the  benefit  of  creditors,  good  upon  its  face,  they  with- 
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held  a  part  of  it  from  the  assignee.     This  is  no  proof  of 
fraud.     ( Wihon  v.  Forsyth,  24  Barh.  103.). 

VI.  Even  if  failure  to  deliver  to  the  assignee  could  be 
dee\ned  an  index  or  badge  of  fraud,  the  assignee  must  be 
proved  a  party  to  the  fraud  to  make  it  effective  to  set  aside 
the  instrument.  A  delivery  implies  two  persons,  one  to 
give,  another  to  receive.  A  perfect  delivery  of  property 
must  be  the  act  of  two  parties  jointly.  Fraud  cannot 
be  predicated  of  the  giving  by  one  and  at  the  same 
time  good  faith  in  receiving  by  the  other.  {Carpenter  v. 
Muren,  42  Barh,  300.  Newman  v.  Cordelia  43  id,  448.)  Now 
there  is  no  pretense,  at  all  events  there  is  no  proof,  that 
Mr.  DeCamp,  the  assignee,  has  been  a  party  to  any  fraud 
alleged  against  the  assignors.  The  judgment  should  be 
affirmed. 

By  the  Court,  Ingraham,  P.  J.  The  justice,  upon  the 
trial,  found  that  the  assignors,  before  and  at  the  time  of 
the  assignment,  had  a  large  amount  of  money,  which  was 
not  delivered  to  the  assignee,  or  mentioned  in  the  inven- 
tory, which  they  intended  to  and  did  fraudulently  conceal 
from  their  creditors  and  assignee ;  that  this  money  was 
the  result  of  collections  made  in  contemplation  of  the 
assignment,  and  its  possession  was  concealed  by  false  en- 
tries in  the  books.  He  also  found  that  the  assignors, 
within  a  few  days  of  the  assignment,  fraudulently  bought 
large  amounts  of  merchandise  which  they  did  not  intend 
to  pay  for,  and  which  was  immediately  sold  on  credit,  and 
the  debt  owing  therefor  was  transferred  to  the  assignee ; 
and  that  clerks  were  permitted  to  charge  themselves  with 
moneys  which  they  were  allowed  to  retain,  either  for  their 
own  account  or  for  the  benefit  of  the  assignors. 

The  justice  held  that  notwithstanding  these  acts,  the 
assignment  was  not  fraudulent,  and  rendered  judgment 
for  the  defendants.  • 

I  suppose  it  cannot  be  denied  that  if  the  assignors 
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assigned  property  which  was  not  delivered  to  the  assignee, 
but  was  suffered,  with  the  consent  of  the  assignee,  to  re- 
main in  the  possession  of  the  assignors,  the  assignment 
would  be  fraudulent  and  void. 

With  the  finding  of  such  concealment  of  money  by  the 
assignors,  both  from  creditors  and  assignee,  for  their  own 
benefit,  it  is  clear  that  part  of  the  assigned  property  was 
retained  by  the  assignors,  and  has  not  been  delivered  to 
the  assignee. 

In  Wilson  v.  Forsyth,  (24  Barb,  105, 121,)  Gould,  J.,  says : 
"  Leaving  the  assignor  in  possession  of  personal  property 
tends  to  show  that  the  transfer  was  intended  as  a  cover. 
It  is  this  intention  which  makes  the  instrument  void,  and 
not  the  subsequent  act."  In  Oriawoldr.  Sheldon^  (4  N.  T. 
Bep.  580,  588,)  Bronson,  Ch.  J.,  says :  "  Such  a  transac- 
tion (leaving  property  in  the  hands  of  the  debtor  after 
mortgage  or  sale)  the  law  always  has  and  I  trust  always 
will  pronounce  a  fraud  upon  creditors,  and  the  judge 
should  have  so  ruled,  at  the  circuit."  And  in  reference 
to  the  rule  that  such  question  of  fraud  should  have  been 
left  to  the  jury,  the  court  held  that  evidence  to  repel  the 
fraudulent  intent  was  necessary,  and  in  the  absence  of 
such  proof  it  was  the  duty  gf  the  court  to  *  set  aside  the 
verdict  sustaining  the  assignment,  as  erroneous. 

The  purchase  of  goods  with  a  fraudulent  intent,  and  the 
transfer  of  the  proceeds  of  such  goods  to  the  assignee,  has 
been  held,  in  Kennedy  v.  Thorp,  (3  Abb.  N,  S,  131,)  to  indi- 
cate a  fraudulent  intent  sufficient  to  vacate  the  assignment 

In  Work  v.  Mlis,  (50  Barb.  512,)  Gierke,  J.,  held,  "  if  the 
assignors  are  actuated  by  a  fraudulent  intent,  in  making 
the  assignment,  it  is  void,  whatever  may  have  been  the 
intent  of  the  other  parties."  In  Cuyler  v.  McCartney,  (40 
^  N.  Y.  Bep.  221,  226,)  Woodrufl^  J.,  while  holding  that 

admissions  made  by  the  assignor,  after  assignment,  are 
not  admissible  to  prove  the  fraud,  says :  "  If  the  intent  was 
fraudulent^  the  assignees,  however  free  from  fraud  them- 
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selves,  are  not  bona  fide  purchasers,  but  are  affected  by  the 
fraudulent  intent  of  the  assignor.  In  the  cases  of  Wihcn  v. 
For%yth^  (24  Barh.  195,)  and  Arn^erican  Exchange  Bank  v. 
Webb,  (15  Eow.  Pr.  103,)  and  Miller  v.  Eahey,  (4  Abb.  Pr. 
N.  S,  28,)  it  is  stated  that  the  mere  non-delivery  of  all  the 
assigned  property  is  not  of  itself  sufficient  to  set  aside  the 
assignment;  but  some  of  those  cases  hold  that  such  evi- 
dence is  not  proper  to  be  considered  in  ascertaining  the 
assignor's  intent  in  making  the  assignment 

The  facts  in  this  case  are,  that  the  debtors  retained  a 
large  amount  of  money  from  the  assignee,  for  their  own 
use ;  that  they  bought,  immediately  before  the  making  of 
the  assignment,  merchandise  which  they  did  not  intend  to 
pay  for,  but  which  they  sold  on  credit,  and  assigned  the 
debt  owing  for  the  price  thereof  to  their  assignee;  and 
that  moneys  were  allowed  to  be  retained  by  clerks  fraud- 
ulently, either  for  their  own  use  or  for  the  benefit  of  the 
assignors. 

These  facts,  unexplained  by  the  debtors,  are  amply  suf- 
ficient to  warrant  a  finding  that  the  assignors  were  actT 
uated  by  a  fraudulent  intent  in  making  the  assignment, 
and  in  the  absence  of  any  proof  explaining  the  presump- 
tion of  fraud  from  such  acts^  it  was  the  duty  of  the  court 
to  have  so  found.  In  Ball  v.  Loomia^  (29  JT.  T.  Bep.  412,) 
the  want  of  change  of  possession  is  said  to  be  ^^  conclusive 
evidence  of  fraud,  unless  rebutted  by  affirmative  evidence 
of  good  faith,  and  the  absence  of  an  intent  to  defraud." 

The  finding  in  this  case  is  against  the  weight  of  the  evi- 
dence, and  a  new  trial  should  be  ordered. 

Judgment  reversed^  and  a  new  trial  ordered ;  costs  to 
abide  the  event. 

[FiBBT  Depabtmbkt,  Gbiteral  Tebm,  June  6, 1870.    InffraKam,  P.  J.,  and 
Cardozo  and  Oto,  0»  Barnard^  Justices.] 
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as  Mis  418| 


On  the  26tli  of  October,  1848,  B.  M.  died  iDtestate,  seised  in  fee  of  certain 
premises,  leaving  no  widow  or  descendants  him  snrviying,  bnt  leaving  a 
sister,  M.  0.  and  a  grand-nephew,  A.  M.  W.  his  only  heirs  at  law.  M.  C. 
and  A.  M.  W.  inherited  the  lands,  as  tenants  in  common,  in  fee,  and  after- 
wards made  an  amicable  partition,  by  which  the  premises  fell  to  the  abate 
of  A.  M.  W.,  and  a  release  of  the  same  was  made  to  him,  by  M.  C,  dated 
May  15, 1849.  A.  M.  W.  died  November  22,  1849,  seised  in  fee  of  his  portion 
of  said  lands,  intestate,  unmarried  and  without  descendants,  and  leaving  no 
father,  bnt  leaving  a  mother,  M.  H.  who,  after  the  death  of  her  first  husband, 
the  &ther  of  A.  M.  W.,  and  during  the  lifetime  of  A.  M.  W.,  had  married  a 
second  husband,  0.  H.,  by  whom  she  had  children,  brothers  and  sisters  of 
the  half  blood  to  A.  M.  W.,  but  not  of  the  blood  of  B.  M.  the  ancestor  of 
A.  M.  W.,  and  who  were  living  at  his  death. 

SM  1.  That  A.  M.  W.  and  M.  C,  being  tenants  in  common,  each  was  seised 
solely  or  severally  of  his  undivided  share  of  the  land;  and  all  there  was  of 
unity  between  them  was  of  possession,  not  of  estate,  in  the  land. 

2.  That  such  possession  they  could  sever  and  divide,  and  assign  to  each  his 
separate  part  by  parol ;  and  the  releases  which  they  executed  effected  nothing 
more.    Neither  acquired  any  new  estate. 

3.  That  upon  the  death  of  A.  M.  W.,  intestate,  unmarried,  without  descendants, 
leaving  no  father,  the  fee  descended  to  his  mother,  M.  H.,  and  to  the  exclu- 
sion of  the  brothers  and  sisters  of  the  half  blood  of  A.  M.  W.,  they  not  being 
of  the  blood  of  B.  M.,  the  ancestor  of  A.  M.  W. 

rilHIS  is  a  controversy  submitted  without  action,  pursu-. 
X  ant  to  section  372  of  the  Code  of  Procedure^  and  the 
following  is  the  case  agreed  upon : 

Elizabeth  M.  Conkling  and  Thomas  Pruden,  made  a 
contract  in  the  words  and  figures  following,  to  ¥nt : 

*'  Articles  of  agreement,  made  the  17th  day  of  Septem- 
ber, one  thousand  eight  hundred  and  sixty-nine,  between 
Elizabeth  M.  Conkling,  individually,  and  as  sole  executrix 
of  Jonas  Conkling,  deceased,  of  the  first  part,  and  Thomas 
Pruden,  of  the  said  city  of  New  York,  of  the  second  part, 
in  manner  following :  The  said  party  of  the  first  part,  in 
consideration  of  the  sum  of  five  hundred  dollars  to  her 
duly  paid,  hereby  agrees  to  sell  unto  the  said  party  of  the 
second  part,  and  the  said  party  of  the  second  part  agrees 
to  purchase  all  that  certain  piece  or  parcel  of  land,  situate, 
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and  being  on  the  westerly  side  of  Seventh  avenue,  in  tne 
twenty-second  ward  of  the  city  of  New  York :  Beginning 
at  a  point  on  said  westerly  side  of  Seventh  avenue^  distant 
forty-one  feet  and  six  inches  southerly  from  the  south- 
westerly corner  of  Fiftieth  street  and  Seventh  avenue ; 
thence  southerly,  parallel  with  Seventh  avenue,  thirty- 
three  feet  six  inches;  thence  westerly,  parallel  with  Fiftieth 
street,  ninety  feet ;  thence  northerly,  parallel  wi|;h  Seventh 
avenue,  thirty- three  feet  six  inches ;  and  thence  easterly, 
ninety  feet,  to  the  place  of  beginning ;  the  party  of  the 
first  part  to  remove  the  sheds,  &c.,  now  on  said  premises; 
for  the  sum  of  fourteen  thousand  five  hundred  dollars, 
which  the  said  party  of  the  second  patt  hereby  agrees  to 
pay  to  the  said  party  of  the  first  part,  as  follows :  Five 
hundred  dollars  on  the-  execution  and  delivery  of  this  con- 
tract, the  receipt  whereof  is  hereby  acknowledged ;  seven 
thousand  dollars  in  cash  on  the  first  day  of  November 
next,  when  the  deed  for  said  premises  is  to  be  delivered ; 
and  the  balance,  to  wit,  seven  thousand  dollars  by  the 
bond  and  mortgage  of  the  party  of  the  second  part,  or  his 
assigns,  on  said  premises,  payable  on  or  before  the  1st  day 
of  November,  1872.  The  deed,  and  bond  and  mortgage 
to  be  delivered  at  the  office  of  Thomas  H.  Barowsky,  No. 
14  Wall  street,  on  Ist  November  next  at  12  o'clock,  noon. 
And  the  said  party  of  the  first  part  on  receiving  such  pay- 
ments at  the  times  and  in  the  manner  above  mentioned, 
shall  at  her  own  proper  costs  and  expense  execute  and 
deliver  to  the  said  party  of  the  second  part,  or  to  his 
assigns,  a  proper  deed  for  the  conveying  and  assuring  to 
him  or  them  the  fecrsimple  of  the  said  premises,  free  from 
all  incumbrance ;  which  deed  shall  contain  a  general  war- 
ranty and  the  usual  covenants.  And  it  is  understood  that 
the  stipulations  aforesaid  are  to  apply  to  and  bind  the 
heirs,  executors,  administrators  and  assigns  of  the  respec- 
tive parties. 
In  witness  whereof  the  parties  to  these  presents  have 
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hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written.  Elizabeth  M.  Conklino,    [l.  s.] 

Thomas  Pruden.  [l.  s.] 

Sealed  and  delivered  in  presence  of 
Lizzie  H.  Zerega.'^ 

This  contract  was  assigned  by  the  said  Thomas  Pruden, 
to  the  defendant  J.  Romaine  Brown,  by  an  assignment  in 
the  words  following,  to  wit: 

"Know  all  men  by  these  presents  that  I,  Thomas  Pruden, 
for  and  in  consideration  of  one  dollar  to  me  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged,  I  hereby 
assign  and  set  'over  to  J.  Romaine  Brown,  all  my  right, 
title  and  interest  in  the  within  contract. 

Dated  New  York,  September  8,  1869. 

Thomas  Pruden.    [l.  s.] 
Witness,  J.  H.  Morris." 

When  the  time  came  for  performing  this  contract,  the 
defendant,  J.  Romaine  Brown,  refused  to  complete,  under 
the  advice  of  his  counsel,  Messrs.  Wetmore  &;  Bowne,  on 
the  ground  that  the  title  to  said  premises  was  defective. 
The  defendant  therefore,  and  the  plaintiff,  have  agreed  to 
submit  the  question  of  title  to  the  general  term  of  the 
Supreme  Court ;  and  if  they  hold  the  title  to  be  good  and 
valid,  that  they  give  judgment  that  the  said  plaintiff  ex- 
ecute and  deliver  the  said  deed  mentioned  in  said  con- 
tract,  subject  however  to  all  taxes  and  assessments  which 
shall  have  been  confirmed  as  liens  upon  said  premises, 
after  the  first  day  of  November,  1869 ;  and  that  said  de- 
fendant shall  pay  for  the  premises  according  to  the  terms 
of  the  contract ;  and  also  shall  pay  all  taxes  and  assess- 
ments confirmed  as  a  lien  on  said  premises,  and  one  hun- 
dred and  fifty  dollars  as  liquidated  costs  in  this  proceeding ; 
and  if  they  find  the  title  bad,  that  they  give  judgment  that 
all  payments  which  have  been  made  to  the  said  plaintiff 
under  such  contract,  shall  be  refunded,  with  interest,  to 
the  said  defendant,  and  that  said  plaintiff  shall  pay  all  costs 
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and  expenses  of  this  proceeding ;  the  same,  however,  not 
to  exceed  the  sum  of  two  hundred  dollars ;  and  that  the 
said  contract  shall  end  and  determine  and  be  altogether 
annulled,  and  the  said  parties  wholly  released  therefrom. 

The  question  to  be  decided  by  the  court  is,  whether 
Mary  Hill,  the  grantor  of  the  plaintiff's  testator,  under 
our  statutes  of  descent,  on  the  death  of  her  son,  Augustus 
M.  Winter,  acquired  a  fee  in  the  said  premises,  an  estate 
for  life,  or  some  lesser  estate. 

On  the  26th  of  October,  1848,  Boltes  Moore  died  in- 
testate, and  seised  in  fee  of  the  premises  in  question, 
Waving  no  widow  or  descendants  him  «urviving;  but 
a  sister,  Margaret  Cheesbrough,  and  a  grand-nephew, 
Augustus  M.  Winter,  the  son  of  a  deceased  nephew,  and 
a  grandson  of  a  deceased  sister,  his  only  heirs  at  law ; 
Margaret  Cheesbrough  and  Augustus  M.  Winter  in- 
herited the  lands  of  Boltes  Moore  referred  to,  as  tenants 
in  common  in  fee,  and  afterwards  made  an  amicable  par- 
tition ;  the  premises  in  question  fell  to  the  share  of  Au- 
gustus M.  Winter,  and  a  release  of  the  same  was  made  to 
him  by  Margaret  Cheesbrough,  dated  May  15,  1849. 
Augustus  M.  Winter  died  November  22,  1849,  seised  in 
fee  of  his  portion  of  the  lands  so  released  and  so  descended 
to  him  from  Boltes  Moore,  intestate,  unmarried  and  with- 
out descendants,  and  leaving  no  father,  and  leaving  a 
mother  named  Mary  Hill,  who  after  the  death  of  her  first 
husband,  the  father  of  Augustus  M.  Winter,  and  during 
the  lifetime  of  said  Augustus  M.  Winter,  had  married  a 
second  husband  named  George  Hill ;  and  by  her  last  hus- 
band had  children,  brothers  and  sisters  of  the  half  blood 
to  the  said  Augustus  M.  Winter,  but  not  of  the  blood  of 
Boltes  Moore,  the  ancestor  of  said  Augustus  M.  Winter, 
and  who  were  living  at  his  death. 

Q.  1.  Bid  the  inheritance  in  the  lands  in  question  come 
to  the  said  Augustus  M.  Winter  by  descent  from  his  an- 
cestor ? 
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2.  To  whom  did  the  lands  of  the  said  Augustus  M. 
"Winter  descend  on  his  death,  intestate  and  without  de- 
scendants, and*  leaving  no  father,  and  leaving  his  mother 
surviving,  and  brothers  and  sisters  of  the  half  blood  to 
him,  but  not  of  the  blood  of  his  ancestor  ?  (a) 

(a)Tlie  same  facts  that  appear  in  the  case  agreed  upon  having  been  submit- 
ted to  the  Hon.  William  Inglis  and  Charles  O'Conor,  Esq.,  the  following  is  their 
opinion  as  to  the  questions  of  law : 

In  relation  to  the  case  of  Augustus  M.  Winter's  half  brothers  and  sisters,  it 
is  to  be  qbserred  that  by  the  common  law,  the  half  blood  was  entirely  excluded 
tnym  the  inheritance,  and  rather  than  it  should  take,  the  lands  were  subject  to 
escheat ;  this  principle  was  subsequently  modified,  and  the  half  blood  was,  in 
certain  cases,  permitted  to  inherit.  The  rule  applicable  to  this  subject,  re^nacted 
ft'om  an  older  statute,  is  to  be  found  in  1 J2.  8,  763,  ( 15,  eh,  2,  Htie6,  By  that 
statute  it  is  provided  that  relations  of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood,  in  the  same  degree,  and  the  descendants  of  such 
relations  shall  inherit  in  the  same  manner  as  the  whole  blood,  unless  the  inherit- 
ance came  to  the  intestate  by  descent,  devise  or  gift  of  some  one  of  his  ances- 
tors, in  which  case  all  those  who  were  not  of  the  blood  of  such  ancestor,  shall 
be  excluded  from  such  inheritance. 

Under  this  statute  the  first  question  in  the  particular  case  is,  how  did  the 
inheritance  come  to  the  intestate  Augustus  M.  Winter  1 

It  ia  conceded  that  it  came  to  him  by  descent  from  Boltes  Moore.  Is  Boltes 
Moore  Augustus  M.  Winter's  ancestor,  within  the  meaning  of  the  statute  1 
The  word  ancestor,  as  used  in  this  part  of  our  statute  of  descents  does  not 
mei^ly  refer  to  the  person  fh>m  whom  natural  descent  was  claimed  in  a  direct 
line ;  it  also  includea  a  person  from  whom  property  comes,  though  he  be  a 
collateral  relative.  The  proper  meaning  of  the  word  ancestor — ante  cesser, 
being  one  who  has  preceded  in  the  inheritance.  In  this  case  then,  Boltes  Moore 
is  the  ancestor  spoken  of  by  the  statute,  from  whom  the  inheritance  came  to 
Augustus  M.  Winter,  by  descent.  It  is  evident  that  Augustus  M.  Winter's  half 
brothers  and  sisters  are  not  of  the  blood  of  Boltes  Moore.  The  statute  there- 
fore  quoted  above,  by  its  express  terms,  excludes  them  from  the  inheritance. 

It  makes  no  difference  as  to  the  exclusion,  as  it  haJ3  been  suggested  that  it 
might,  whether  the  lands  that  descended  from  Boltes  Moore  to  Augustus  M. 
Whiter,  came  to  Boltes  Moore  from  a  common  ancestor,  or  whether  Boltes 
Moore  purchased  them  himself.  The  meaning  and  policy  of  the  statute  equally 
apply  to  all  lands  which  the  ancestor  owned,  in  what  way  soever  the  title  came 
to  him.  The  statute  does  not  make  any  inquiry  how  the  ancestor  acquired 
the  land ;  it  seeks  only  to  exclude  from  the  inheritance  those  not  of  his  blood ; 
this  view  of  the  15th  section  is  also  taken  by  Chancellor  Kent.  {See  note  to  4 
Kenfe  Com,  404.)    The  policy  of  preserving  an  ancestral  inheritance  in  cases 
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I.  The  premises  in  question  came  to  Augustus  M. 
Winter  by  descent,  from  Boltes  Moore,  he  having  died 
intestate,  unmarried  and  without  issue,  leaving  a  sister, 
Margaret  Cheesbrough,  and  a  grand-nephew,  Augustus 
M.  Winter,  who  was  the  grandson  of  a  deceased  sister, 
his  only  heirs  at  law.    By  the  provisions  of  our  Revised 

of  intestacy,  in  the  blood  of  the  ancestor  from  whom  it  came,  is  also  found  in 
other  cases  in  the  statute  of  descent,  sections  11  and  12. 

The  course  of  descent  is  not  changed  by  the  fact  that  there  was  a  partition 
of  the  estate  descended  from  Boltes  Moore  to  Margaret  Cheesbrough  and 
Augustus  M.  Winter,  as  tenants  in  common,  by  Margaret  Cheesbrough  and 
Augustus  M.  Winter  having  mutually  released  to  each  other,  and  holding  par- 
ticular portions  afterwards  in  seyeralty.  The  title  of  each  of  them  is  sUll  by 
descent  from  Boltes  Moore. 

It  would  appear,  therefore,  that  the  half  brothers  and  sisters  of  Augustus  M. 
Winter  are  excluded  ftom  the  inheritance,  m  this  case.  The  question  then 
remains  as  to  the  right  of  the  mother  of  Augustus  M.  Winter. 

In  our  statutes  of  descent  two  provisions  have  been  introduced  which  were 
unknown  to  the  common  law,  which  permit  the  father  and  mother  to  inherit 
in  certain  cases.  (((  6,  6.)  The  6th  section  directs  that  in  case  the  intestate 
dies  without  lawful  descendants,  and  leaving  a  father,  then  the  inheritance  shall 
go  to  such  father,  unless  the  inheritance  came  to  the  intestate  on  the  part  of 
his  mother,  and  such  mother  be  living ;  but  if  such  mother  be  dead,  the  inher- 
itance descending  on  her  part  shall  go  to  the  father  for  life,yand  the  reversion 
to  the  brothers  and  sisters  of  the  intestate  and  their  descendants,  according  to 
the  law  of  inheritance  by  collateral  relations  hereinafter  provided j  if  there  be 
no  such  brothers  or  sisters  or  their  descendants  living,  such  inheritance  shaU 
descend  to  the  &ther  in  fee.  The  father  is  entitled  to  take,  under  this  pro- 
vision, an  inheritance  from  his  child,  even  where  it  had  come  fh>m  an  ancestor 
of  whose  blood  the  father  had  none,  and  when  even,  if  the  father  were  dead,  the 
half  blood  brothers  and  sisters  of  the  intestate  on  the  part  of  such  father  would 
be  excluded  under  the  15th  section. 

The  exclusion  of  the  half  blood  under  the  15th  section  of  the  Statutes  does 
not  apply  to  a  father  or  mother,  for  they  cannot  properly  be  designated  aa 
being  relatives  of  the  half  blood  to  their  children.  By  this  provision  of  the 
statute,  the  father  of  Augustus  M.  Winter,  if  living,  would  be  entitled  to  take  * 
the  inheritance  in  fee,  (it  not  having  descended  from  the  intestate's  mother  to 
the  exclusion  of  Augustus  M.  Winter's  brothers  and  sisters,  whether  of  the 
whole  or  the  half  blood.) 

By  the  6th  section  of  the  statutes  of  descents,  the  rights  of  descent  to  the 
mother  of  the  intestate  is  somewhat  different ;  where  there  are  no  descendants 
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Statutes,  Margaret  Cheeebrough  and  Augustus  M.  Win- 
ter inherited  each  an  equal  share  of  his  estate.  (3  JS.  S. 
41,  §§  7,  8,  Sth'ed,) 

II.  Augustus  M.  Winter  and  Margaret  Cheesbrough 
inherited  the  estate  of  their  ancestor,  Boltes  Moore,  in  fee 
and  as  tenants  in  common.    (3  JS.  S,  42,  §  17.    5  id.  10,  §  2.) 

in.  The  course  of  descent  is  not  changed  by  the  fact 

and  the  father  is  dead,  or  not  entitled  to  take,  the  mother  takes  a  life  estate, 
and  the  inheritance  goes  to  the  brothers  and  sisters ;  the  statute  then  adds,  if 
the  intestate  in  such  case  shall  leave  no  brother  or  sister,  nor  any  descendants 
of  any  brother  or  sister,  the  inheritance  shall  descend  to  the  mother  in  fee. 

There  is  a  slight  difference  in  phraseology  between  the  6th  and  6th  sections 
of  the  statute.  When  the  inheritance  comes  on  the  side  of  the  intestate's 
mother,  the  5th  section  gives  the  inheritance  to  the  father  for  life,  and  the  rever- 
sion to  the  brothers  and  sisters,  according  to  the  law  of  inheritance  by  collat- 
eral relations,  hereinafter  provided.  The  5th  section  then  provides  that  if  there 
be  no  such  brother  or  sister  ot  their  descendants  living,  it  shall  descend  to  the 
father  in  fee.  The  statute  supposes  that  the  intestate  might  have  brothers  and 
sisters  living,  but  not  such  as  might  inherit. 

In  the  6th  section  the  word  ''  such  "  is  omitted  in  speaking  of  the  case  of 
brothers  and  sisters,  and  it  may  be  asserted  that  if  the  intestate  leaves  any 
brothers  or  sisters,  even  if  not  entitled  to  inherit,  the  mother  cannot  take  the 
fee ;  because  the  literal  prerequisite  to  her  inheriting,  expressed  In  the  stat- 
utes, is  not  complied  with,  there  being  brothers  and  sisters. 

The  constructlpn,  however,  of  the  6th  section,  would  probably  be  considered 
too  strictly  verbal,  as  against  the  mother  of  the  intestate,  and  the  omission  of 
the  word  "such,"  as  contained  in  the  5th  section  of  the  statute,  relating  to  the 
intestate's  father,  would  probably  be  considered  a  mere  accidental  variation  of 
the  language.  This  view  is  strengthened  by  the  consideration  that  the  6th 
section  of  the  statute,  providing  for  the  case  of  the  father,  was  introduced  into 
the  law  of  descents  on  the  suggestion  of  the  revisors,  whereas  the  6th  section, 
providing  for  the  case  of  the  mother,  was  inserted  by  the  legislature  after  the 
revision  was  submitted  to  it.  (See  Bevisors'  IfoUs,  3  J2.  S.  603.)  The  section, 
therefore,  being  penned  by  different  authors,  might  easily  vary  in  phraseology, 
even  where  a  similar  object  was  in  view.  The  legislature  intended,  by  intro- 
ducing the  new  canon  of  descent  in  £Bivor  of  the  mother,  to  give  her  the  same 
privileges,  in  most  respects,  in  the  succession  to  her  children's  property,  as  the 
revisors  had  provided  for  the  fietther.  The  sections  appear  to  be  for  the  most 
part  counterparts  of  each  other,  and  it  is  hardly  to  be  supposed  that  the  legisla- 
ture intended  to  exclude  the  mother  from  inheritance,  because  there  were 
brothers  and  sisters  of  the  half  blood  who  could  not,  in  the  particular  case, 
where  Just  before  a  nile  had  been  laid  down  as  respects  the  father.    The  word 
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that  there  was  an  amicable  partition  of  the  estate  descended 
from  Boltes  Moore  to  Angustus  M.  Wintpr  and  Margaret 
Cheesbrough,  as  tenants  in  common,  by  Margaret  Chees- 
brough  and  Augustus  M.  Winter  mutually  releasing  and 
assuring  to  each  other  by  deed  the  several  estates  which 
they  afterwards  held  in  severalty.  The  title  to  each  of 
them  is  still  by  descent  from  Boltes  Moore,  their  ancestor, 
they  having  acquired  the  estate  by  right  of  representation 
as  his  heirs  at  law,  and  not  by  any  act  or  agreement  of 
their  own.  (2  Black.  Com.  160,  §  200,  and  193,  §  241. 
4  Kent's  Com.  371.     Wood  v.  Fleet,  36  N.  T.  Rep.  499.) 

IV.  The  manner  in  which  the  estate  held  by  Margaret 
Cheesbrough  and  Augustus  M.  Winter,  as  tenants  in  com- 
mon, was  severed,  by  Margaret  Cheesbrough  and  Augustus 
M.  Winter  releasing  and  assuring  to  each  other  by  deed 
their  respective  shades,  was  a  customary  and  lawful  mode 
of  making  partition,  especially  where  the  parties  are  few 
in  number  and  can  make  an  amicable  partition,  as  they 
did  in  their  case,  without  application  to  the  court,  as  pre- 
scribed by  our  Kevised  Statutes.  (3  Black.  Com.  157,  §  324, 
p.  259.  3  OruiBe'8  Dig.  142,  §§  8,  9,  10.  Willard  on  Real 
Estate,  185,  435.  4  Kent's  Com.  363.  Morris  v.  IFori, 
36  N.  7.  Bep.  587.) 

V.  In  the  construction  of  the  deeds  of  partition,  executed 
by  Margaret  Cheesbrough  and  Augustus  M.  Winter,  "  it 
shall' be  the  duty  of  the  court  to  carry  into  effect  the  in- 

brother  or  sister,  in  the  last  sentence  of  the  sixth  section  of  the  statute,  is  there- 
fore to  be  considered,  not  as  referring  to  any  persons  of  that  degree,  whether 
of  the  whole  or  of  the  half  blood,  bat  refer  only  to  those  who  are  capable  of 
inheriting  under  the  statute ;  the  brothers  and  sisters  of  the  half  blood  being 
in  this  case  excluded  from  the  Inheritance,  are  not  considered  by  the  6th  sec- 
tion of  the  statute,  and  it  would  seem  that  the  mother  would  take  the  lands  in 
question  in  fee.  Wx.  Iholib. 

April  17th,  1860. 

-     I  have  carefully  considered  the  question  presented  by  the  abore  case,  and 
am  decidedly  of  opinion  that  the  mother  takes  the  land  in  fee. 
New  York,  April  17th,  1860.  Ch.  O'Cohob. 
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tent  of  the  parties,  so  far  as  such  intent  can  be  collected 
from  the  whole  instrument,  and  is  consistent  with  the 
rules  of  law."     (3  B.  S.  38,  §  2,  5th  ed,) 

VI.  "  The  intent,  when  apparent  and  not  repugnant  to 
any  rule  of  law,  will  control  technical  terms,  for  the  intent 
and  not  the  words  is  the  essence  of  every  agreement." 
(Jackfon  v.  Blodget,  16  John.  172.  Same  v.  ifyers^  3  id. 
395.  Same  v.  Beach,  1  John.  Oas.  102.)  In  French  v.  Oar- 
harty  (1  Gomst  152,)  Jewett,  Ch.  J.,  says :  ^*  Where  the 
language  of  a  deed  will  bear  more  than  one  interpretation, 
looking  only  to  the  instrument,  the  court  will  look  to  the 
surrounding  circumstances  existing  ^hen  the  contract  was 
made,  such  as  the  situation  of  the  parties  and  the  subject 
matter  of  the  contract" 

Vn.  The  agreement  to  divide  the  estate  held  by  Mar- 
garet Cheesbrough  and  Augustus  M.  "Winter,  as  tenants 
in  common,  and  their  subsequently  releasing  and  assuring 
to  each  other  their  respective  shares  according  to  the 
agreement — ^the  two  instruments  executed  by  them,  and 
relating  to  the  partition  and  division  of  the  estate — may 
be  considered  as  parts  of  one  assurance.  (Jackson  r.  Duns- 
bagh,  1  John.  Cai.  91.     Stow  v.  Tifft,  15  John.  458.) 

Vin.  The*  half  brothers  and  sisters  of  Augustus  M. 
Winter  are  excluded  from  the  inheritance,  they  not  being 
of  the  blood  of  Boltes  Moore,  the  ancestor  of  Augustus  M. 
Winter.  (3  B,  S.  42,  §§  6, 15.  Kent's  Com.  404,  n.  a  and  6, 
5th  ed.  Black  Com.,  book  2,  §§  220-224 ;  §§  227-229,  235, 
236.)  If  the  intestate  shall  die  without  descendants  and 
leaving  no  father,  or  leaving  a  father  not  entitled  to  take 
the  inheritance  under  the  last  preceding  section,  and  leav- 
ing a  mother  and  a  brother  or  sister,  or  the  descendant 
of  a  brothel:  or  sister,  then  the  inheritance  shall  descend 
to  the  mother  during  her  life,  and  the  reversion  to  such 
brothers  and  sisters  of  the  intestate  as  may  be  living, 
and  the  descendants  of  such  as  may  be  dead,  according 
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to  the  same  law  of  inheritance  hereinafter  provided.  K 
the  intestate  in  such  case  shall  leave  no  brother  or  sister, 
nor  any  descendants  of  any  brother  or  sister,  the  inherit- 
ance shall  descend  to  the  mother  in  fee.  (3  B.  S,  41, 
§  6,  5th  ed.)  Relatives  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  blood  in  the  same  degree ; 
and  the  descendants  of  such  relatives  shall  inherit  in  the 
same  manner  as  the  descendants  of  the  whole  blood,  un- 
less the  inheritance  came  to  the  intestate  by  descent,  de- 
vise, or  gift  of  some  one  of  his  ancestors ;  in  which  case 
all  those  who  are  not  of  the  blood  of  such  ancestor  shall 
be  excluded  from  such  inheritance.  (3  B.  /SI  42,  §  15, 
5th  ed.) 

IX.  Augustus  M.  "Winter  having  died  intestate,  un- 
married, and  without  descendants,  leaving  no  father,  and 
leaving  brothers  and  sisters  of  the  half  blood,  but  not  of 
the  blood  of  Boltes  Moore,  and  who  were,  by  the  15th  sec- 
tion of  the  Revised*  Statutes,  excluded  from  the  inherit- 
ance, upon  the  death  of  Augustus  M.  "Winter,  the  prem- 
ises in  question  descended  to  Mary  Hill,  his  mother,  in 
fee.     (3  B.  S.  41,  42,  §§  65  15.) 

X.  As  to  the  general  rules  which  are  applied  to  the  in- 
terpretation of  statutes.  {See  1  Kent's  Com.  461 ,  468, 5th  ed. ; 
Matter  of  Brown,  21  Wend.  316;   Yates'  Case,  A  John.  359.) 

XI.'  The  court  should,  on  the  case  agreed  upon,  render 
judgment  for  the  plaintiflf. 

Wetmore  ^  Bowne,  for  the  defendant. 

I.  Augustus  M.  Winter  acquired  one  half  of  these  lands, 
not  by  descent,  but  by  purchase.  1.  By  agreement  between 
Mrs.  Cheesbrough  and  Mr.  Winter  these  lands,  which  de- 
scended to  them,  as  tenants  in  common,  from  Boltes  Moore, 
were  divided.  He  released  certain  of  the  lands  to  her, 
and  she  released  these  lands  to  him.  This  may  be  called 
partition,  release,  or  agreement ;  it  required  and  was  con- 
summated by  bargain;   it  was  a  purchase.     Descent  is 
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defined  to  be,  that  estate  which  a  man  takes  from  his 
ancestor  by  single  operation  of  law ;  purchase,  that  which 
a  man  hath  by  his  own  act  or  agreement  (2  Blach 
Com,^  241.)  2.  Title  acquired  by  purchase  gives  to  the 
owner  a  new  inheritable  quality,  and  is  descendible  to  his 
blood  in  general,  and  not  to  the  blood  only  of  some  par- 
ticular ancestor.  (2  Black.  Com.  243.  Valentine  v.  Weth- 
erell,  31  Barb.  655.  Beebee  v.  Griffing,  14  N.  T.  Bep,  235.) 
3.  It  follows,  that  as  respects  the  one  equal  half  part  of 
the  lands  of  which  Augustus  M.  Winter  died  seised,  it 
descended  to  his  mother  for  life,  and  the  reversion  to  his 
brothers  and  sisters  in  fee.     (Ca%e%  above  cited,) 

n.  The  mother  of  Augustus  M.  Winter  took  a  life 
estate  only  in  the  lands  descended  from  him.  Our  stat- 
utes of  descent,  among  other  provisions,  provide  that 
where  the  intestate  shall  die  without  descendants,  and 
leaving  no  father,  or  father  not  capable  of  inheriting,  and 
leaving  a  mother  and  brothers  and  sisters,  the  inheritance 
shall  go  to  the  mother  for  life,  and  the  reversion  to  the 
brothers  and  sisters;  but  if  the  intestate  shall  leave  no 
brother  or  sister,  then  the  inheritance  shall  descend  to  the 
mother  in  fee.  (1  B,  8,  752,  §  6.)  Relatives  of  the  half 
blood  shall  inherit  equally  with  those  of  the  whole  blood, 
unless  the  intestate  came  to  the  estate  by  descent,  or  gift 
from  some  one  of  his  ancestors,  in  which  case  alf  those 
\vho  are  not  of  the  blood  of  the  ancestor  shall  be  excluded 
from  the  inheritance.  (1  jR.  8.  753,  §  15.)  In  cases  not 
provided  for,  the  inheritance  shall  descend  according  to 
the  course  of  the  common  law.  (1  J?.  8.  §  16.)  At  com- 
mon law  neither  the  mother  nor  brothers  of  the  half  blood 
,  could  inherit  It  is  only  by  force  of  the  statute  that  the 
mother  inherits,  and  this  statute  has  failed  to  provide  for 
this  case.  Augustus  M.  .Winter  left,  beside  his  mother, 
brothers  and  sisters;  his  mother  took  by  statute  a  life 
estate  and  no  more ;  to  give  her  a  fee,  we  must  interpolate 
and  add  words  to  the  statute,  which  the  legislature  have 
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done  in  case  of  a  father  not  capable  of  inheriting,  but 
wholly  omitted  in  the  case  of  brothers  and  sisters.  To 
give  the  mother  a  fee,  the  sentence  should  read,  "if  the 
intestate  shall  leave  no  brother  or  sister,  or  brother  or  nster 
incapable  inheriting^  then  the  inheritance  shall  descend  to 
the  mother  in  fee,"  But  the  legislature  have  not  said  so, 
and  the  inability  of  the  mother  to  inherit,  which  existed 
at  common  law,  has  not  been  removed  by  the  statute. 

We  must  seek  elsewhere  for  the  heirs  at  law  of  Augus- 
tus M.  Winter,  upon  whom  these  lands  descend  in  fee. 

in.  Judgment  should  be  rendered  in  favor  of  the  de- 
fendant, according  to  the  agreement. 

By  the  Courts  Cardozo,  J.  The  lot  in  question  is  part 
of  land  which  descended  from  Boltes  Moore  to  Augustus 
M.  Winter  and  Margaret  Cheesbrough,  who  thus  became 
tenants  in  common.  Being  such  tenants  in  common,  each 
was  seised  solely  or  severally  of  his  undivided  share  of  the 
land,  and  all  there  was  of  unity  between  them  was  pos- 
session, not  estate,  in  the  land,  (4  Kent  Com.  368,)  and 
that  possession  they  could  sever  and  divide,  and  assign  to 
each  his  separate  part  by  parol ;  and  the  releases  which 
they  executed  eflfected  nothing  more.  Neither  acquired 
any  new  estate.  ( Wood  v.  Fleet,  36  N.  T.  Rep.  499.)  Upon 
the  death,  therefore,  of  Augustus  M.  Winter,  intestate, 
unmarried,  without  descendants,  leaving  no  father,  the  fee 
descended  to  his  mother,  Mrs.  Mary  Hill,  and  to  the  ex- 
clusion of  the  brothers  and  sisters  of  the  half  blood,  of 
Mr.  Winter,  they  not  being  of  the  blood  of  Mr.  Moore, 
the  ancestor  of  Mr.  Winter.  (1  R.  /S,  Edm.  ed.,  p.  702, 
et  seq.    Morris  v.  Ward,. 36  K  Y.  Rep.  587.) 

There  must  be  judgment  for  the  plaintiff^  on  the  sub- 
mission. 

[First  Dbfabtmbht  Grhbral  Trrx,  June  6, 1870.  Iiufrokamt  P.  /.,  and 
Cardozo  and  Geo,  O,  Barnard^  Justices.] 
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A  bond  will  not  be  reformed,  by  striking  oat  portions  alleged  to  be  erroneous; 
where  there  is  no  evidence  to  show  it  was  not  drawn  in  exact  conformity  to 
the  agreement  previously  made  between  the  parUes,  but  on  the  contrary,  the 
complaint  alleges  that  the  bond  was  drawn  according  to  such  agreement,  and 
it  is  clear  that  both  obligor  and  obligee  understood  that  the  bond  should 
contain  the  provisions  sought  to  be  stricken  out. 

The  £Eict  that  the  obligor  employed  a  lawyer,  who  gave  him  bad  advice,  and 
thereby  deceived  him  as  to  his  rights  and  induced  him  to  execute  the  bond, 
furnishes  no  authority  to  the  court  to  alter  the  contract  of  the  parties. 

The  authority  which  a  court  of  equity  has,  to  reform  a  written  instrument, 
does  not  extend  to  any  alteration  of  a  contract,  but  only  to  making  the 
contract  in  which  a  mistake  has  occurred,  correct,  by  conforming  it  to  what 
was  actually  agreed  upon  between  them. 

Courts  do  not  relieve  from  acts  done  under  a  fiUse  impression  as  to  the  facts, 
though  under  a  mistake  of  the  law.  The  parties  must  be  left  to  other  rem- 
edies founded  on  fraud,  if  it  existed ;  or,  if  relief  can  be  granted  in  any  case 
ibr  mistake  of  the  law,  founded  on  the  fact  that  the  adverse  party  had  parted 
with  nothing  of  any  real  value. 

To  a  suit  brought  for  the  partition  of  a  lot,  several  persons  who  owned  the 
rear  part  thereof  were  aU  made  parties.  In  the  decree  in  that  suit  the  de- 
scription of  the  property  ordered  to  be  sold  did  not  include  the  rear  of  the 
lot  All  the  parties  having  any  title  to  the  lot  gave  releases,  except  F.  On 
the  sale  the  whole  lot  was  sold,  and  F.  was  paid,  and  gave  a  receipt  for,  her 
share  of  the  proceeds,  but  executed  no  release.  She,  knowing  of  the  sale, 
made  no  objection  thereto.  Hdd  that  her  acts,  in  not  objecting  to  the  sale, 
and  afterwards  receiving  payment  for  her  share,  estopped  her,  and  her  repre- 
sentatives, from  claiming  any  interest  in  the  land ;  and  that  the  sale  of  the 
lot  under  the  decree  in  the  partition  suit,  was  to  be  considered  as  conveying 
a  good  title  to  the  whole  lot,  although  It  was  not  correctly  described  in 
such  decree. 

Although  a  mistake  as  to  the  law  forms  no  ground  for  reforming  a  contract, 
yet  where  a  party  acting  under  a  mistake  of  law  or  of  fact,  does  acts  which 
mislead  the  adverse  party,  he  is  estopped,  as  well  as  if  he  was  not  acting 
under  such  mistake. 

THIS  action  was  brought  upon  a  bond  given  in  part 
payment  for  a  lot  of  ground  sold  by  the  plaintiff  to 
William  E.  Bird,  the  testator  of  the  defendants.  The 
counsel  for  the  testator,  on  examining  the  title,  was  of  the 
opinion  that  it  was  defective,  and  so  advised  his  client. 
This  bond  was  given  with  a  recital  stating  that  it  was 
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necessary  to  procure  certain  releases,  which  could  not 
then  be  obtained,  but  that  the  plaintiff  should  cause  the 
same  to  be  procured.  And  the  condition  of  the  bond  was 
for  the  payment  of  the  same  upon  and  after  the  perfecting 
of  the  title,  within  ten  years  thereafter;  and  there  was 
added  a  condition  that  the  obligor  would  pay  the  interest 
thereon  annually,  and  that  the  bond  should  be  void  if  the 
title  should  not  be  perfected  in  ten  years.  This  was  in 
December,  1856.  The  releases  were  not  procured,  but 
this  action  was  commenced  in  February,  1867.  The  com- 
plaint contained  allegations  that  the  plaintiff  was  misled 
and  deceived  by  the  representations,  of  the  testator  and 
of  his  counsel,  and  that  believing  the  same  to  be  true  he 
agreed  with  the  testator  to  give  the  bond,  in  the  form  in 
which  it  was  executed.  It  further  alleges  that  the  title  to 
the  premises  sold  was  not  defective,  but  was  good,  and 
that  the  conveyance  from  the  plaintiff  vested  in  the  grantee 
a  perfect  and  absolute  title  to  the  premises. 

The  plaintiff  prayed  for  a  reformation  of  the  bond  by 
striking  out  the  recitals  therein,  and  such  part  of  the  con- 
dition as  did  not  provide  for  the  payment  of  the  principal 
sum  within  ten  years;  and  he  also  prayed  for  judgment 
for  the  amount  due. 

Upon  the  trial  of  the  cause,  judgment  was  rendered 
decreeing  that  the  bond  should  be  reformed  as  prayed 
for,  and  giving  the  plaintiff  judgment  for  the  amount 
secured  by  the  bond,  with  interest  from  the  last  payment, 
amounting  in  the  whole  to  the  sum  of  $569.40,  besides 
costs. 

From  that  judgment  the  defendants  appealed. 

Joseph  S.  Btdgwat/j  for  the  appellants. 

L  The  plaintiff  has  no  right  of  action,  and  cannot  re- 
cover upon  the  bond  in  suit,  the  plaintiff  not  having  com- 
plied with  or  performed  the  terms  and  conditions  expressed 
and  stipulated  therein,  and  mutually  agreed  upon  at  the 
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time,  by  and  between  the  parties  thereto,  and  upon  the 
performance  of  which  by  the  plaintiff  the  sum  stipulated 
was  to  become  payable. 

n.  The  plantiff  is  not  on  any  principle  of  equity  enti- 
tled to  the  relief  he  seeks,  or  to  any  relief.  1.  There  was 
no  mistake  or  misrepresentation  of  fact,  and  the  plaintiff 
should  not  be  permitted  to  avoid  his  contract,  (a.)  There 
is  no  proof  that  at  the  time  the  contract  in  the  bond  was 
entered  into  the  plaintiff  was  mistaken  concerning  any 
matter  of  fact,  or  that  any  false  or  erroneous  statements  or 
representations  were  made  by  the  defendant  or  by  any 
other  person  to  the  plaintiff  concerning  any  matter  of  fact. 
The  plaintiff  testifies  that  the  attorney  (who  drew  the 
deed  for  him  and  examined  the  title  for  the  purchaser) 
said  the  title  was  imperfect.  This  was  a  conclusion  and 
matter  of  law,  and  even  if  erroneous,  it  was  an  error  of 
opinion,  a  mistake  of  law,  and  not  a  misrepresentation 
of  fact.  It  was  stated,  not  as  a  fact,  but  as  an  opinion, 
and  the  "grounds"  for  such  opinion  were  stated  by  said 
attorney.  The  plaintiff  testifies :  "  Said  attorney  stated 
the  grounds,  and  told  the  plaintiff  there  was  a  defect 
in  regulating  the  business  of  Mrs.  Turner,  that  is  to  say 
in  the  partition  proceedings.'*  The  plaintiff  does  not  say 
or  pretend  that  any  matters  of  fact  were  untruly  stated ; 
on  the  contrary,  he  testifies  "  he  could  not  say  the  objec- 
tions so  made  were  not  founded  in  fact."  (6.)  The  plain- 
tiff is  chargeable  with  notice  of  the  contents  of  all  deeds 
and  other  papers  and  proceedings  under  or  through  which 
he  claims  title.  And  he  does  not  say,  and  there  is  no 
proof,  that  he  did  not  have  actual  notice  and  knowledge 
of  all  the  facts,  on  which  such  opinion,  that  said  title  was 
imperfect,  was  founded,  (c.)  The  plaintiff,  after  the  lapse 
of  the  ten  years,  reached,  with  or  without  the  aid  of  coun- 
sel, the  conclusion  that  the  receipt  by  the  heirs  of  the  pro- 
ceeds of  the  sale  of  the  parcel  of  land  not  described  in 
the  partition  proceedings,  amounted  to  an  implied  ratifi- 
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cation  of  such  sale  of  said  parcel.  Whether  it  did  or  did 
not  amount  to  a  ratification,  is  a  conclusion  from  the  facts, 
and  a  matter  of  law.  The  plaintiff  does  not  say  he  did 
not  know  or  have  information  of  the  fact  of  such  receipt, 
and  of  all  the  facts,  at  the  time  he  entered  into  the  con- 
tract The  presumption  is  that  he  did  know,  as  he  was 
bound  to  know,  and  there  is  no  proof  that  he  did  not 
have  actual  notice  and  knowledge  of  all  the  facts.  2.  To 
permit  the  bond  to  be  reformed  would  in  effect  vary  the 
terms  and  character  of  the  contract  entered  into  by  and 
between  the  parties  thereto,  and  after  the  defendants  had 
in  good  faith  fully  performed  the  contract  on  their  part, 
make  for  the  defendants,  and  without  their  consent  and 
without  consideration,  an  entirely  new  contract,  and  one 
which  neither  of  the  parties  thereto  ever  made  or  entered 
into  or  assented  to,  or  intended  at  the  time  to  make  or 
enter  into  or  assent  to,  and  would  be  unjust  to  the  defend- 
ants, and  inequitable,  (a.)  The  defendant's  testator  en- 
tered into  the  contract  with  the  same  knowledge  and 
information  the  plaintiff  had  of  the  facts,  and  the  like  be- 
lief in  the  opinion  expressed,  that  said  title  was  imperfect, 
and  in  entire  good  faith.  And  there  was  and  is  no  fact 
concerning  which  either  party  was  mistaken,  or  any  mis- 
representation made,  (ft.)  The  existence  of  such  belief 
that  a  title  is  imperfect,  whether  it  be  well  or  ill  founded, 
tends  to  affect  injuriously  the  holder's  estate  in  the  land, 
and  the  value  thereof,  and  to  operate  as  a  bar  to  the  full 
use  and  quiet  enjoyment  thereof  by  him,  and  to  deter  him 
from  making  improvements,  and  to  induce  an  abatement 
from  price  in  case  of  sale.  ((?.)  The  plaintiff  could  not, 
even  if  proof  was  admissible,  nor  will  this  court  undertake 
to  determine  the  extent  to  which  the  testator's  estate  in 
the  land  was  so  injuriously  affected  by  such  belief,  or 
measure  the  amount  of  the  actual  damage  suffered  by  the 
defendant's  testator  and  his  devisees,  by  reason  of  the 
operation  of  said  causes ;  or  say  how  far  such  causes  ope^ 
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rated  to  prevent  the  improvement  or  sale  of  said  land  by 
the  testator  in  his  lifetime ;  or  to  what  abatement  in  the 
price  and  value  of  said  land  his  devisees  submitted ;  or 
that  said  devisees  did  not,  upon  the  sale  thereof  by  them, 
in  fact  abate  and  lose  $500  of  such  price  and  value,  be- 
cause of  such  defect  or  supposed  defect  of  title.  The 
amount  was,  by  mutual  agreement  between  tifcie  parties 
at  the  time,  fixed  and  liquidated  at  $500.  (d.)  The  con- 
tract-in said  bond  is  in  effect  a  waiver  and  release  by 
the  testator  and  his  devisees  of  any  claim  for  any  and  all 
damages  resulting  from  such  defect,  other  or  greater  in 
amount  than  so  liquidated  and  expressed.  The  covenants 
in  said  bond  are  mutual  and  binding  on  the  plaintiff  as 
well  as  on  the  defendants ;  and  the  plaintiff  is,  by  his  con- 
tract in  said  bond,  in  equity  as  well  as  in  law,  estopped^  in 
like  manner  as  the  defendants,  from  showing  the  damages 
to  be  other  or  different  in  amount  than  the  damages  so 
liquidated  and  expressed  in /the  bond. 

m.  But  the  appellants  submit  that  the  title  was  ''  im- 
perfect," and  contend  that  the  opinion  of  counsel  to  that 
effect  was  correct,  and  that  there  was  not  even  a  mistake 
of  law.  (a,)  The  property  sought  to  be  partitioned  is,  in 
in  the  complaint  in  the  action  and  in  the  decree  of  par- 
tition and  sale,  described  by  metes  and  bounds.  The 
parcel  of  land  forming  the  rear  portion  of  the  lot  in  ques- 
tion is  iu)t  mentioned  or  described  in  the  complaint  or 
decree  or  proceedings  in  the  action.  (6.)  The  master  had 
no  title  to  said  land ;  and  so  far  as  that  rear  portion  of  the 
lot  in  question  is  concerned,  he  had  no  power  or  authority 
to  sell  or  convey  the  same.  The  power  and  authority  of 
a  master  could  rightfully  and  with  effect  be  exercised  only 
as  to  the  specific  parcels  described  in  said  decree,  and 
thereby  partitioned  and  directed  to  be  sold  and  conveyed. 
He  had  no  power  or  authority  to  sell  or  convey  other  par- 
cels of  land  not  described  in  the  complaint  or  decree,  or 
thereby  directed  to  be  sold  or  conveyed.    Under  a  mas- 
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ter's  deed  of  property  not  mentioned  in  the  decree,  or 
other  proceedings  in  the  action,  and  which  he  was  not 
authorized  or  empowered  to  sell  or  convey,  a  purchaser 
would  not  acquire  a  perfect  title.  (<?.)  But  the  respondent 
will  contend  that  the  master  paid,  and  the  heirs  received, 
the  proceeds  of  the  sale  of  the  land  sold,  including  the 
parcel  in  question  not  described  in  the  decree,  and  there- 
upon argue  that  such  receipt  amounted  to  an  implied  rati- 
fication of  such  sale  of  said  parcel.  Several  questions  and 
objections  are  suggested  which  might  have  been  raised  at 
the  time  said  contract  was  entered  into.  1.  The  master  was 
an  officer  of  the  court,  and  not  an  agent  or  attorney  of  the 
heirs.  His  authority  was  derived  from  the  court,  and  his 
acts  were  not  the  subject  of  ratification  by  the  heirs.  If 
so,  then  wherever  the  equitable  title,  and  whatever  the 
equitable  rights  of  the  purchaser,  the  legal  title  remained 
in  the  heirs  at  law,  as  tenants  in  common,  and  did  not 
pass.  The  defect  would  be  properly  remedied  by  an 
amendment  of  the  decree  and  proceedings.  2.  A  mere 
ratification  by  parol,  (even  in  express  terms,)  neither  con- 
veys nor  gives  a  deed  previously  executed  by  a  master, 
without  any  title  or  authority,  the  legal  effect  of  a  convey- 
ance of  an  estate  in  fee  in  land.  Nor  does  it  amount  to 
a  release.  At  most,  it  forms  but  the  ground  or  basis  upon 
which  a  purchaser  could  in  equity  claim,  and  a  court  of 
equity  could  adjudge  and  decree  that  a  release  be  exe- 
cuted. The  purchaser  was  under  no  obligation  to  assume 
the  risk  and  expense  of  possible  litigation  to  obtain  a  re- 
lease and  clear  the  title.  3.  The  objection  applies  with 
still  greater  force  where  the  alleged  ratification  is  implied 
or  inferential.  The  receipt  by  the  heirs,  for  the  proceeds, 
bears  no  evidence,  nor  is  there  any  proof,  that  the  heirs 
knew  that  the  sum  received  included  proceeds  of  any 
property  other  than  that  described  in  the  complaint  and 
decree.     They  had  a  right  to  presume  that  the  same  was 
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the  proceeds  of  property  described  in  the  complaint  and 
decree  and  directed  to  be  sold. 

IV.  The  rule  is  well  settled,  that  a  mistake  of  the  law  is 
not  a  ground  for  reforming  a  deed  or  contract  founded  on 
such  mistake.  This  rule  is  recognized  as  settled  and  is 
approved  in  the  case  of  Champlin  v.  Laytin^  (18  Wend.  407- 
425,)  cited  by  the  court  at  special  term.  In  that  case  the 
court  held  that  the  respondent  was  entitled  to  relief  upon 
the  ground  of  mistake  in  matters  of  fact.  It  was  upon 
that  ground  the  chancellor  placed  his  decision,  and  upon 
that  ground  his  decision  was  affirmed.  {Id,  419-425.) 
The  reasoning  by  the  court  in  that  case  in  support  of  the 
principle  upon  which  the  rule  is  based  is  exhaustive  and 
conclusive,  and  the  language  admits  of  no  doubt  that  such 
is  the  rule,  and  gives  no  countenance  to  any  departure 
from  it.  The  current  of  authority  is  uniform,  and  to  the 
sam^  ejSect 

S.  F.  Cowdret/,  for  the  respondent. 

I.  At  the  time  of  the  execution  of  the  bond  by  W.  E. 
Bird,  deceased,  to  the  plaintiff,  the  plaintiff's 'title  was 
good.  1.  Richard  Turner,  at  the  time  of  his  death,  in 
1835,  was  the  owner  of  the  whole  of  the  premises  in  ques- 
tion. 2.  The  partition  proceedings  included  all  the  heirs 
at  law  of  the  said  Eichard  Turner,  William  Fogal  and 
Charlotte  E.  his  wife,  the  latter  being  one  of  such  heirs, 
being  complainants  in  the  suit.  3.  The  description  in  the 
bill  of  complaint  and  decree  of  sale,  although  including 
only  a  part  of  the  lot  in  question,  was  supposed  by  all  the 
parties  to  the  suit  to  include  the  whole  thereof;  and  the 
proceedings  thrpughout  were  conducted  as  if  the  whole 
of  such  lot  was  included,  (a,)  The  master  duly  adver- 
tised "  the  lot  and  two  story  brick  front  house,  *  *  * 
known  as  351  Front  street,  being  twenty-five  feet  front 
and  rear,  by  seventy  feet  in  depth,"  and  posted  and  cir«u- 
lated  hand-bills  describing  the  same  as  above.     The  mas- 


284  OASES  IN  THE  SUPREME  COURT. 


Gamar  t .  Bird. 


ter  also  caused  a  survey  of  the  premises  in  question  to  be 
made,  and  maps  to  be  exhibited  on  the  sale,  representing 
the  whole  of  the  said  lot  (J.)  The  master's  report  of  dis- 
tribution shows  that  the  proceeds  of  sale  included  the 
proceeds  of  sale  of  No.  351  Front  street,  the  lot  in  ques- 
tion, and  that  Charlotte  E.  Fogal  received  her  full  propor- 
tion and  share  of  the  whole  proceeds,  (e.)  The  said 
Charlotte  E.  Fogal  was  not  only  one  of  the  moving  parties 
in  causing  the  sale  of  the  lot  in  question,  (being  one  of  the 
plaintiffs,)  but  her  attention  was  distinctly  called  to  the 
statement  by  the  master,  showing  the  component  parts  of 
such  proceeds.  And  the  order  for  confirmation  of  the 
mastery's  report  of  the  distribution  was  entered  by  the 
attorney  for  Mrs.  Fogal.  (rf.)  There  is  no  room  for  the 
slightest  suspicion  that  Mrs.  Fogal  did  not  know  she  was 
receiving  her  full  share  of  the  proceeds  of  No.  351  Front 
street,  the  premises  in  question.  4.  All  the  heirs  at 'law 
of  Richard  Turner,  deceased,  executed  the  release  to  W. 
E.  Bird,  of  their  interest  in  the  lot  in  question,  at  the  time 
of  conveyance  by  the  plaintiff  Bird  in  December,  1856, 
except  two  infant  children  of  Mrs.  Charlotte  E.  Fogal,  who 
was  then  deceased.  6.  The  receipt  by  Mrs.  Fogal  of  her 
distributive  share  of  the  proceeds  of  sale  of  the  lot  in 
question  is  an  entire  bar  of  her  right,  title  and  interest  in 
the  said  lot.  (Martin  v.  Sherman,  2  Sandf,  Ch.  344.  In 
the  matter  of  accounting  of  Nelson  Place^  7  N,  T.  Leg.  Oh. 
217.  Overbach  v.  Heermance,  1  Hopk.  340.  Bequa  v.  HolmeSy 
16  N.  Y.  Rep.  200.)  ^ 

n.  The  recital  in  the  bond  now  in  suit,  that  "  in  order 
to  perfect  the  title  of  said  premises,  it  is  necessary  that  all 
the  children  of  Richard  Turner,  deceased,  Ac,  should  ex- 
ecute releases  of  said  premises  to  said  Bird,"  was  untrue 
as  a  matter  of  fact. 

IIL  The  plaintiff  was  ignorant  of  the  facts  connected 
with  his  title.  He  was  not  only  ignorant  of  those  facts, 
but  he  was  so  ignorant  of  all  his  legal  rights  that  he  put 
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on  record  the  bond ;  he  did  not  Record  the  mortgage.  If 
the  mortgage  had  been  recorded  it  would  have  been  notice 
to  purchasers  from  Bil'd,  and  he  could  not  h».ve  sold  the 
property  without  paying  the  mortgage. 

IV.  The  plaintiff  was  misled  by  the  misrepresentations 
of  William  E.  Bird  and  his  lawyer. 

V.  There  is  not  the  slightest  room  for  inference  that 
Bird's  lawyer  was  the  agent  for  the  plaintiff.  ,  1.  The  law- 
yer was  examining  the  title  for  Bird,  and  in  that  connec- 
tion alone  the  plaintiff  requested  him  to  draw  his  deed. 
2.  The  plaintiff  did  not  employ  the  lawyer  of  Bird  for  any 
other  purpose,  except  simply  to  draw  the  deed. 

VL  The  title  of  the  plaintiff  being  perfect  at  the  time 
the  bond  was  given,  the  taking  of  the  bond  was  founded 
on  a  mistake  of  fact  {Ghamplin  v.  Laytin,  1  Edw.  Oh.  B. 
471.  Same  v.  Barney  6  Paigty  189.  18  Wend.  410.)  But 
if  held  to  be  a  mistake  of  law,  the  plaintiff  is  still  entitled 
to  relief.     {Kerr  on  Frauds^  330.) 

Vn.  The  equities  of  the  case  are  all  in  favor  of  the 
plaintiff*.  The  plaintiff'  has  acquired  no  beneficial  interest 
by  the  bond.  Mr.  Bird  has  parted  with  nothing  by  ac- 
cepting the  plaintiff's  deed ;  he  has  obtained  a  valid  title 
to  his  lot,  and  he  has  not  paid  the  purchase  money.  And 
the  case  is  brought  directly  within  the  rule,  where  courts 
of  equity  will  interfere  to  correct  mistakes  and  reform 
legal  instruments.  (Champlin  v.  Laytin^  mpra.  CHllespie 
v.  Moony  2  John,  Gh.  596.  Stoughton  v.  Lt/nchy  Id.  222. 
1  C^reenl.  Ev.  341.  Willard's  Eq.  59  to  76.  Kerr  an  Frauds, 
337,  340,  349.) 

VIII.  The  condition  of  the  bond  does  not  require  the 
obtaining  of  the  release,  as  an  arbitrary  and  independent 
fact,  but  only  in  connection  with  the  assumed  necessity  of 
so  obtaining  them,  fo^  the  purpose  of  perfecting  the  title. 
The  recital  in  the  bond  states,  as  an  assumed  and  admitted 
fact,  "that  in  order  to  perfect  the  title,"  it  is  necessary 
that  all  the  children  of  Richard  Turner,  &c.,  should  exe- 
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cute  releases ;  that  the  amount  of  damage  which  the  said 
"Wm.  E.  Bird  would  suffer  in  case  the  title  should  never 
he  perfected,  has  heen  estimated  at  $500 ;  that  it  has  been 
agreed  that  the  last  named  sum  should  remain  in  the 
hands  of  the  said  Bird  until  the  plaintiff  should  cause  said 
title  to  be  perfected  as  aforesaid;  or,  in  case  said  title 
should  not  be  perfected  within  ten  years,  then  the  J500 
should  become  the  property  of  Bird.  And  the  condition 
then  is,  that  Bird  shall  pay  the  $500,  upon  and  after  the 
perfecting  of  the  title.  These  recitals  and  conditions  show, 
1.  That  the  intention  of  the  parties  was  to  perfect  the 
title.  2.  That  the  giving  releases  was  the  only  mode  (then 
supposed)  of  making  the  title  perfect.  3.  That  a  release 
was  not  required  as  a  caprice,  nor  in  pursuance  of  any 
imperative  demand ;  that  it  was  only  required  as  a  means  to 
an  end,  not  the  end  itself.  That  end  was  to  perfect  the  title. 
IX  The  title  being  perfect  when  the  bond  was  signed, 
the  object  and  intention  of  the  bond  had  no  longer  any 
force.  The  money  was  justly  due,  and  should  have  been 
immediately  paid.  The  ten  years  limited  for  payment 
having  expired  before  suit  was  brought,  the  money  is  now 
actually  due. 

By  the  Court,  Ingraham,  P.  J.  So  far  as  this  judgment 
directs  the  reformation  of  the  bond  by  striking  out  por- 
tions of  it,  it  was  erroneous.  There  was  no  evidence  to 
show  that  the  bond  was  not  drawn  in  exact  conformity  to 
the  agreement  made  between  the  parties,  previously.  On 
the  contrary,  the  complaint  alleges  that  the  bond  was 
drawn  according  to  the  agreement  between  the  parties. 
It  is  clear  that  both  obligor  and  obligee  understood  that 
the  bond  should  contain  the  provisions  which  were  ordered 
to  be  stricken  out  The  reason  given  for  reforming  the 
bond  is  that  the  plaintiff  employed  a  lawyer,  who  gave  him 
bad  advice,  and  who  thereby  deceived  him  as  to  his  rights, 
and  thus  induced  him  to  execute  the  bond. 
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Such  a  ground  furnished  no  authority  to  alter  the  conr 
tract  of  the  parties.  The  authority  which  a  court  of  equity 
has  to  reform  a  written  instrument  does  not  extend  to  any 
alteration  of  a  contract,  but  only  to  making  the  contract 
in  which  a  mistake  has  been  made,  correct,  by  conforming 
it  to  what  was  actually  agreed  upon  between  them. 

In  LeavtU  v.  Palmer,  (3  N,  Y.  ifep.  19,)  Bronson,  J.,  in 
referring  to  the  rules  as  to  reforming  a  deed,  says :  "  If  we 
could  see  that  there  had  been  a  mistake  in  drawing  up  the 
deed,  it  could  not  be  reformed  without  filing  a  bill  for  that 
purpose.  But  what  is,  if  possible,  more  conclusive,  there 
is  not  a  particle  of  evidence  to  show  that  there  was  any 
mistake  or  accident  in  preparing  the  deed,  or  that  it  is  not 
just  what  the  parties  intended  it  should  be;  and  it  could 
not  be  reformed,  if  a  bill  had  been  filed  for  that  purpose. 
It  is  true  the  parties  intended  to  secure  the  original  liability 
of  the  bank,  but  so  far  as  it  appears,  they  intended  to  do 
it  in  the  very  way  it  waa  done,  and  that  way  is  illegal.  If 
they  mistook  the  law,  we  cannot  grant  relief  by  making  a 
new  contract  for  them.'' 

Such  is  precisely  this  case.  The  parties  have  made  their 
contract  just  as  they  agreed  to.  They  mistook  the  law, 
and  they  cannot  be  relieved  by  our  making  a  new  contract 
for  them.  Their  rights  respectively  must  be  settled  upon 
the  contract  as  they  made  it,  subject  to  such  defenses  as 
the  law  allows. 

So  in  Stoddard  v.  Eart,  (23  N,  T.  Bep.  556,)  it  was  held 
that  where  everything  agreed  upon  was  done,  equity  will 
not  make  a  new  contract.  In  Kent  v.  Manchestery  (29  Barb, 
595,)  the  rules  applicable  to  such  cases  are  stated  to  be 
that  the  mistake  must  be  proved ;  that  it  must  have  been 
a  mutual  mistake ;  that  the  mistake  must  be  of  fact  and 
not  of  law;  and  the  real  contract  must  be  proved.  Under 
these  rules,  this*  bond  could  not  have  been  reformed  as 
asked  for. 

jN"or  is  the  fact  of  bad  advice  being  given  to  the  plain- 
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tiff,  and  followed  by  him,  any  ground  for  altering  the  pro- 
visions contained  in  that  bond.  Courts  do  not  relieve 
from  acts  done  under  a  false  knowledge  of  the  facts, 
though  under  a  mistake  of  the  law.  {Dupre  v.  Thamp9<m^ 
4  Barb,  279.  GilheH  v.  QilheH,  9  id.  532.  AHhur  r.  Ar- 
thur, 10  id.  9.  Nevius  v.  Dunlap,  33  N.  Y.  Rep.  676.)  The 
parties  must  be  left  td  other  remedies  founded  on  fraud, 
if  it  existed ;  or,  if  relief  can  be  granted  in  any  case,  for 
mistake  of  the  law,  founded  on  the  fact  that  the  adverse 
party  had  parted  with  nothing  of  any  real  value.  {Champ- 
lin  V.  Laytin,  6  Paige^  189.) 

Independent  of  this  question  of  reformation,  there  is 
another,  upon  which  it  is  necessary  to  pass,  in  the  decision 
of  this  appeal.  That  is,  whether  there  was  any  defect  in 
the  title,  such  as  the  parties  supposed  to  be  the  case,  when 
the  bond  was  prepared.  It  is  conceded  that  the  bound- 
aries in  the  conveyance  did  not  include  the  whole  of  the 
lot  sold ;  nor  did  the  decree  of  sale  include  any  more  than 
was  covered  by  the  deed.  All  the  parties  interested  in 
the  portion  of  the  lot  which  was  outside  of  the  boundary 
were  made  parties  to  the  partition  proceedings.  Under 
that  decree  the  master  sold  the  whole  lot  and  gave  a  deed 
therefor,  receiving  the  purchase  money.  This  money  was 
distributed  among  the  parties.  Charlotte  E.  Fogal,  the 
ancester  of  the  two  infant  children,  whose  share  is  the 
only  one  not  released,  received  her  share  of  the  proceeds 
of  the  estate,  including  the  portion  of  the  lot  which  be- 
longed to  her  from  another  source.  The  question  then 
arises,  whether  Mrs.  Fogal,  having  received  her  share  of 
the  proceeds  of  this  land,  is  not  concluded  thereby,  and 
estopped  from  claiming  to  recover  the  property  from  the 
purchaser.  If  she  was  so  estopped  during  her  life,  her  chil- 
dren can  have  no  estate  since  her  death,  in  these  premises. 

It,  has  been  held  that  where  two  persons  made  partition 
between  them  of  lands  in  which  one  party  only  had  a  life 
estate,  and  after  the  partition  the  interest  in  the  fee  de- 
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scended  to  the  one  holding  the  life  estate,  who  subse- 
quently sold  the  part  allotted  in  partition,  such  sale  estop- 
ped  the  party  selling  from  claiming  any  interest  in  the 
part  allotted  to  the  other.  {Baker  v.  Lorillard,  4  N.  Y. 
Rep,  257.)  So  a  person  having  the  legal  title  to  land,  who 
acquiesces  in  the  sale  by  another,  if  he  has  encouraged 
the  sale,  is  estopped  from  asserting,  afterwards,  his  title 
against  the  purchaser.     {Storrs  v.  Barker,  6  John.  Oh.  166.) 

In  Mount  v.  Morton,  (20  Barb.  123,)  it  was  held  that 
tenants  in  common  who  acted  separately,  claiming  to  own 
separate  parcels  of  the  tract,  and  conveyed  such  separate 
parcels,  receiving  pay  therefor,  were  estopped  from  claim- 
ing as  tenants  in  common,  and  that  a  previous  partition 
would  be  presumed.  Mitchell,  J.,  says :  "  If  the  owners 
were  misled  as  to  the  law,  and  supposed  they  owned  the 
fee,  they  ought  not  the  less  to  be  estopped,*  as  they  by 
their  acts  led  others  to  purchase,  under  the  same  belief, 
and  they  have  each  received  nearly,  if  not  quite,  the  same 
value  as  they  would  have  received  if  they  had  sold  the 
reversion  in  one  fourth  of  each  lot" 

In  Elder  et  al.  v.  The  Union  India  Rubber  Co.,  (4  Bo9w. 
169,)  it  was  held,  in  regard  to  personal  property,  that  if  a 
person  permitted  the  same  to  be  sold,  and  acquiesced  in 
the  payment  therefor,  and  permitted  the  purchaser  to  take 
possession,  he  was  estopped  from  afterwards  claiming  title 
to  the  property  so  sold. 

In  Brewster  v.  Bakery  (16  Barb.  613,)  one  Thompson  sold 
a  boat  belonging  to  him  and  others  jointly.  They  knew 
of  the  sale,  and  made  no  objection,  and  gave  no  notice  to 
the  contrary,  but  received  from  Thompson  a  portion  of 
the  purchase  money  paid  to  him.  They  were  held  estopped 
from  claiming,  against  the  purchaser,  to  have  any  title 
thereto.  The  court  say :  "  It  is  a  well  established  prin- 
ciple that  where  the  owner  or  property  stands  by  and  sees 
another  sell  it  as  his  own  to  a'&ana,/^  purchaser,  and 
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makee  no  objection,  and  gives  no  notice  of  his  rights,  he 
will  be  held  to  have  sanctioned  the  sale,  and  will  not  be 
permitted  to  assert  his  title,  afterwards,  as  against  such 
purchaser.  And  the  same  rule,  I  apprehend,  prevails 
where  the  owner  is  informed  of  a  sale  of  his  property  by 
another  and  does  not  object  to  it,  or  give  the  purchaser 
notice  of  his  rights,  but  permits  such  purchaser  to  pay  the 
purchase  money  as  it  becomes  due  to  the  vendor,  and  re- 
ceives a  portion  of  it  from  the  vendor." 

The  principles  deducible  from  these  cases,  applied  to 
this  case,  are  amply  sufficient  to  enable  us  to  decide  the 
questions  arising  therein. 

The  bond  in  question  was  payable  if  the  title  was  made 
perfect  within  ten  years.  The  property  for  which  the 
bond  was  given  in  part  payment  was  a  lot  on  Front  street, 
the  rear  part  of  which  belonged  to  several  persons  in  com- 
mon, who  were  all  parties  to  a  suit  for  the  partition  of 
the  same.  In  the  decree  the  description  of  the  property 
ordered  to  be  sold  did  not  include  the  rear  of  the  lot.  All 
the  parties  having  any  title  to  the  said  lot  gave  releases, 
excepting  Charlotte  E.  Fogal.  On  the  sale  in  partition 
the  whole  lot  was  sold,  and  was  purchased  by  a  person 
through  whom  the  plaintiff  claimed  title.  Mrs.  Fogal  was 
paid,  and  receipted  for,  her  share  of  the  proceeds  of  the 
sale,  but  no  release  was  obtained  from  her,  before  her 
death.  She  therefore  knew  of  the  sale,  made  no  objection 
thereto,  but  received  full  pavment  for  her  share  therein. 
I  think  there  can  be  no  doubt  that  her  acts,  in  not  objecting 
to  the  sale,  and  afterwards  receiving  payment  for  her  share, 
estop  her  and  her  representatives  from  now  claiming  any 
interest  in  the  said  land,  and  that  the  sale  of  this  lot  under 
that  particular  proceeding  is  to  be  considered  as  convey- 
ing a  good  title  to  the  whoje  lot,  although  not  correctly 
described  in  the  decree. 

If  Mrs.  Fogal  was  thus  estopped  from  making  any  claim, 
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her  children  have  no  right  or  title  to  the  premises,  and 
there  is  no  defect  in  the  title  to  be  remedied. 

The  title  to  the  lot  being  perfect,  the  condition  of  the 
bond  was  fulfilled,  and  the  plaintifi*  entitled  to  recover  the 
amount  due  thereby. 

Although  a  mistake  as  to  the  law  forms  no  ground  for 
reforming  a  contract,  yet  where  a  party  acting  under  a 
mistake  of  law  or  of  fact  does  acts  which  mislead  the  ad- 
verse party,  he  is  estopped,  as  well  as  if  he  was  not  acting 
under  such  mistake.     {See  Mount  v.  Morton^  9upra,) 

The  judgment  should  be  affirmed. 

[FiBST  DbpabtxbkTj  Qbbbbal  Tbbx,  June  6, 1870.    Ingraham,  P.  J.,  and 
Geo.  6.  Barnard,  JusUce.] 


-•••- 


The  People,  ex  rel  Sarah  Ann  Barbour,  v$.  Benjamin 

Gates. 

The  certificate  of  a  Jiutice  of  the  peace  as  to  Uie  death  of  an  infiinl's  father, 
reqiured  by  the  statute  relative  to  the  binding  of  infants  as  apprentices 
(2  22.  S.  154,  ^^  1,  2,)  to  be  given,  before  the  consent  of  the  mother  shall  be 
deemed  safficient,  must  be  made  by  a  justice  of  the  town  where  the  parties 
reside,  and  be  indorsed  upon  the  indenture  itself. 

Where  a  certificate  was  made,  not  by  a  Justice  of  the  peace  of  the  town  where 
the  parties  resided,  but  by  a  justice  of  an  adjoining  town,  and  instead  of 
being  indorsed  upon  the  indenture  itself,  was  indorsed  on  a  separate  paper 
annexed  thereto ;  it  was  hdd  that  the  statute  had  not  been  complied  with, 
and  that  an  indenture  executed  with  the  consent  of  the  mother,  only,  had  no 
binding  efiScacy,  as  against  the  infant 

Beldf  alto,  that,  so  far  as  the  infant  was  concerned,  there  was  no  obligation  on 
her  part  to  fulfill  the  indenture ;  but  that  the  mother  could  not  take  ad- 
yantage  of  the  defect  in  the  execution  thereof.  That  she,  having  consented 
to  the  binding  of  the  child,  and  covenanted,  by  the  indenture,  that  she  would 
not  entice  the  minor,  or  cause  her  to  be  enticed  from  the  service  of  the  per- 
ons  to  whom  such  minor  was  bound,  during  the  continance  of  the  inden- 
ture, she  was  estopped  from  asserting  a  right  to  her  custody  herself. 

The  minor,  under  such  circumstances,  is  under  no  obligation  to  remain  with  the 
person  to  whom  she  was  attempted  to  be  bound  j  nor  has  the  latter  any  right 
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to  detain  her  ui  custody  against  her  will.  The  minor,  then,  being  without  a 
lawful  protector,  the  duty  devolves  upon  the  court,  in  the  exercise  of  its 
equitable  powers,  to  determine  what  disposition  should  be  made  of  her 
custody. 

In  the  performance  of  that  duty,  the  interest  of  the  child  should  be  the  oon^ 
trolling  question;  and  wheneyer  that  is  ascertained,  judgment  should  be 
pronounced,  irrespective  of  all  other  considerations. 

This  power  is  for  the  benefit  of  the  child,  and  is  not  to  be  defeated  by  one 
having  a  mere  legal  title  to  its  custody. 

Where  the  mother  of  a  child  who  is  fatherless,  is  abundantly  competent  to  pro- 
vide for  her,  and  there  is  no  allegation  of  her  unfitness,  she  is  the  proper 
person  to  have  the  custody  of  the  child,  instead  of  strangers. 

In  such  a  case  the  preferences  of  a  child  nine  years  of  age  will  be  entirely  dis- 
regarded. 

The  statute  relative  to  "  apprentices  and  servants  bound  by  indenture,''  is  not 
merely  directory,  but  is  peremptory  and  absolute  in  its  requirements,  and 
must  be  substantially  complied  with,  or  the  indenture  will  be  void. 

THIS  was  a  proceeding  upon  habecLs  corpus,  instituted  by 
the  relator,  to  obtain  possession  and  custody  of  her 
infant  daughter,  Maria  D.  Barbour,  who  was  nine  years 
of  age,  and  upwards. 

On  the  9th  of  May,  1866,  the  respondent,  Benjamin 
Gates,  and  the  infant,  entered  into  indentures  binding  the 
infant  to  said  Gates  until  she  should  attain  the  age  of 
eighteen  years.  Gates  covenanted,  among  other  things,  to 
teach  said  infant,  or  to  cause  her  to  be  taught,  the  art  and 
mystery  of  a  seamstress,  or  such  other  occupation  as  was 
best  suited  to  her  capacity.  Appended  to  the  indenture 
was  a  certificate  executed  by  the  relator,  consenting  to  the 
conditions  of  the  indenture,  on  behalf  of  the  minor.  The 
instrument  in  question  was  attached  to  another  indenture 
of  the  same  character,  executed  by  the  relator  and  Gates 
and  another  minor  child  of  the  relator,  and  bearing  date 
the  same  day.  Upon  the  back  of  this  last  mentioned  in- 
denture was  a  certificate,  dated  on  the  9th  of  May,  1866, 
signed  by  John  M.»  Barnes,  justice  of  the  peace,  to  the 
effect  that  from  evidence  produced  before  him  he  was 
satisfied  that  the  father  of  such  infants  was  dead.  It  ap- 
peared that  Barnes  was  not  a  justice  of  the  peace  of  the 
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town  of  New  Lebanon,  where  Gates  resided,  and  where 
the  indenture  was  executed,  but  of  the  town  of  Canaan. 
No  revenue  stamp  was  attached  to  the  indenture,  at  the 
time  of  its  execution,  but  on  the  9th  of  May,  1869,  a  stamp 
was  attached  to  the  certificate  of  the  relator  annexed  to 
the  indenture  of  her  daughter,  which  was  canceled  by 
Gates  as  of  the  last  mentioned  date.  Also  another  five 
cent  stamp,  which  was  not  canceled  at  the  same  time, 
was  attached  at  the  top  of  the  instrument  in  question. 

J.  O.  Netokirkj  for  the  relator. 

B,  JE.  Andrews^  for  the  respondent. 

Miller,  J.  The  most  important  question  which  arises 
upon  this  application  is  whether  the  indenture  in  question 
was  executed  in  accordance  with  the  provisions  of  the 
Eevised  Statutes,  so  as  to  make  it  binding  and  valid. 

The  statute  (2  5.  S.  154,  §  1)  provides  for  the  binding 
of  infants  to  serve  as  apprentices  or  servants,  with  the 
consent  of  the  persons  or  officers  named  in  section  second. 
The  latter  section  provides  that  such  consent  shall  be 
given,  1st  "  By  the  father  of  the  infant.  If  he  be  dead, 
or  be  not  in  a  legal  capacity  to  give  his  consent ;  or  if  he 
shall  have  abandoned  and  neglected  to  provide  for  his 
family,  and  such  fact  shall  be  certified  by  a  justice  of  the 
peace  of  the  town,  and  indorsed  on  the  indenture,  then, 
2d.  By  the  mother." 

It  is  insisted  that  the  statute  was  not  complied  with, 
inasmuch  as  the  certificate  was  not  indorsed  on  the  inden- 
ture itself,  and  was  not  made  by  a  justice  of  the  peace  of 
the  town  of  New  Lebanon,  where  the  indenture  was  exe- 
cuted. 1  think  that  the  objection  is  well  taken.  The 
statute  in  question,  which  provides  for  the  making  of  an 
indenture  which  is  obligatory  upon  an  infEtnt,  who  cannot 
at  common  law,  ordinarily,  make  any  valid  contract,  must 
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be  considered  as  establishing  a  system  by  which  they  can 
lawfully  bind  themselves,  and  must  therefore  be  substan- 
tially complied  with.  It  is  not  merely  directory,  but  is 
peremptory  and  absolute  in  its  requirements.  The  father 
must  consent,  while  living,  unless  he  has  not  a  legal 
capacity  to  give  his  consent,  or  he  has  abandoned  and 
neglected  to  provide  for  his  family ;  but  if  dead  or  thus 
incapacitated,  then  the  mother  must  consent,  upon  a  cer- 
tificate of  a  justice  of  the  town.  The  statute  was  not 
intended,  as  is  contended,  to  require  a  certificate  only  in 
case  of  abandonment.  Such  a  construction  would  be  very 
narrow,  and  there  is  no  satisfactory  reason  for  thus  limit- 
ing its  provisions.  Its  manifest  intention  is,  that  when 
either  of  the  facts  named  occurs,  and  "such  fact"  is  cer- 
tified as  required,  thjen  the  mother  may  consent  One  of 
the  cases  enumerated  is  sufficient  to  authorize  the  consent 
of  the  mother,  and  when  either  of  them  happens,  a  certifi- 
cate must  be  obtained  as  to  that  fact  and  nothing  more. 

The  prior  right  being  in  the  father,  the  statute  was  de- 
fligniad  to  require  proof  that  he  had  no  such  authority, 
before  the  mother  was  permitted  to  exercise  it;  and  to 
guard  against  fraud  or  imposition,  the  proof  was  to  be 
made  before  a  justice  residing  in  the  town  where  the  in- 
denture was  executed.  # 

It  was  intended,  for  the  purpose  of  protecting  the  rights 
of  all  the  parties,  that  the  certificate  of  the  justice  should 
be  indorsed  on  the  indenture  itself.  This  being  required 
explicitly  and  positively,  I  am  at  a  loss  to  see  how  the 
omission  could  be  obviated.  The  indorsement  upon  an- 
other instrument  does  not  conform  either  to  the  terms  or 
the  spirit  of  the  statute,  and  is  not  a  sufficient  compliance 
with  its  provisions.  It  is  plain  to  my  mind  that  the  stat- 
ute has  not  been  complied  with,  and  that  the  indenture, 
therefore,  has  no  binding  efficacy,  as  against  the  minor. 

A  subsequent  provision,  under  which  the  indenture  in 
question  was  executed,  of  the  same  title,  (2  B.  S.  158, 
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art  3,  §  26,)  declares  that  "  no  indenture  or  contract  for 
the  service  of  any  apprentice  shall  be  valid  as  against  the 
person  whose  services  may  he  claimed^  unless  made  in  the 
manner  before  prescribed  in  this  title." 

The  person  whose  services  are  claimed  here  is  the  in- 
fant, and  so  far  as  she  is  concerned,  there  is  no  obliga- 
tion on  her  part  to  fulfill  the  indenture.  The  question 
then  arises,  whether  the  mother  can  take  advantage  of  the 
defect?  The  question  is  not  free  from  difficulty.  She 
has  consented  to  the  binding  of  the  child,  and  covenanted, 
by  the  indenture,  that  she  will  not  entice  the  minor,  or  cause 
her  to  be  enticed,  from  the  services  and  government  of 
the  respondent,  during  the  continuance  of  the  indenture; 
and  is  she  not  thereby  estopped  from  asserting  any  right 
to  take  away  the  minor  from  the  custody  of  him  to  whom 
she  has  voluntarily  thus  confided  it  ?  It  was  her  own  free 
act,  and  unless  the  contract  is  void  as  to  her,  she  cannot 
repudiate  it.  In  the  matter  of  McDowles,  (8  John,  331,) 
which  arose  on  habeas  corpus,  the  indenture  was  not  exe- 
cuted by  the  infant,  according  to  the  requirements  of  the 
statute,  and  it  was  held  that  the  indenture,  though  the 
father  was  bound,  was  not  bindilig  on  the  infant ;  and  that 
the  infant  alone  could  take  advantage  of  any  defect  in  the 
indenture,  and  if  he  did  not  choose  to  do  so,  he  might 
waive  the  defect,  and  avail  himself  of  the  benefit  of  the 
apprenticeship. 

In  Fowler  v.  Hqllenhech,  (9  Barh,  309,)  which  was  an  action 
of  trespass  on  the  case,  for  taking  out  of  the  possession  of 
the  plaintiff  three  infant  children  who  were  bound  under 
indentures  of  apprenticeship,  the  indentures  were  held  to 
be  valid.  And  in  discussing  the  question,  it  was  said  by 
Parker,  J.,  that  "  he  (the  father  of  the  apprentices,  who 
was  a  party  to  the  deed,)  had  conveyed  to  the  plaintiff  his 
right  to  the  custody  and  services  of  the  apprentices,  and 
had  covenanted  not  to  take  or  entice  them  away.  Inde- 
pendent of  the  statute,  such  a  covenant  was  obligatory 
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upon  the  father,  at  common  law,  and  he  cannot  be  pro- 
tected in  violating  it"  It  waa  also  held  in  that  case  that 
the  statute  (2  R,  8.  209,  §  1,  3d  ed.)  expressly  authorizes 
the  father  to  dispose,  by  deed,  of  the  custody  of  his 
child  during  his  minority,  or  for  a  less  time.  The  ques- 
tion now  discussed  did  not  distinctly  arise  in  that  case, 
but  the  principle  decided  is  one  which  seems  to  be  up- 
held by  numerous  authorities.  The  relator,  then,  having 
parted  with  her  right  to  the  child,  by  the  indenture  in 
question,  cannot  assert  a  right  to  her  custody. 

The  minor  is  under  no  obligation  to  remain  where  she 
is,  nor  has  the  respondent  any  right  to  detain  her  in  cus- 
tody against  her  will.  She  is,  then,  without  a  lawful  pro- 
tector; and  the  duty  devolves  upon  this  court,  in  the 
exercise  of  its  equitable  powers,  to  determine  what  dis- 
position should  be  made  of  her  custody.  In  the  perform- 
ance of  this  responsible  duty  the  interest  of  the  child 
should  be  the  controlling  question  ;  and  whenever  this  is 
ascertained,  judgment  should  be  pronounced,  irrespective 
of  all  other  considerations.  (The  People  v.  Wilcox^  22  Barb. 
178.  14  N.  r.  Rep.  575.  The  People  v.  Cooper,  8  Mow. 
Pr.  288.  The  People  v.  Erberty  17  Abb.  395,  and  eases  in 
notes,  particularly  the  case  of  McKain,  p.  399.)  The  author- 
ities also  hold  that  "  this  power  is  for  the  benefit  of  the 
child,  and  is  not  to  be  defeated  by  one  having  a  mere 
legal  title  to  the  custody  of  the  child."     (See  17  Abb.  400.) 

It  is  apparent,  in  this  case,  that  the  relator  is  abund- 
antly competent  to  take  care  of,  and  to  provide  for,  the 
minor ;  and  in  such  a  case  there  would  seem  to  be  no  ques- 
tion that  a  mother,  with  all  the  ajSection  that  ^he  must  feel 
for  her  offspring,  would  be  better  adapted  to  the  discharge 
of  the  duties  of  training  her  up  properly  than  any  stran- 
gers, however  kind  and  careful  they  might  be  in  providing 
for  her.  I  entertain  no  doubt  but  that  the  child  has  been 
well  taken  care  of  by  the  person  having  her  in  charge, 
and  I  feel  bound  to  say  that  I  do   not  think  the  evi- 
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dence  in  this  case  establishes,  that  there  are  any  matters 
connected  with  the  society  to  which  the  respondent  is 
attached,  which  renders  it  improper  for  her  to  remain 
there.  With  their  religious  faith  this  court  has  nothing 
to  do.  The  constitution  guarantees  to  every  citizen  liberty 
of  conscience,  and  certainly  the  relator  has  no  ground  to 
complain  on  this  score,  when  she  has  herself  embraced  the 
doctrines  maintained  by  the  society,  become  herself  a 
member,  and  voluntarily  parted  with  the  custody  and  con- 
trol of  her  infant  children.  But  notwithstanding  such  is 
the  case,  there  can  be  no  question,  as  between  the  respond- 
ent and  relator,  that  the  interests  of  the  child  will  be  most 
substantially  promoted  and  advanced  by  placing  her  un- 
der her  mother's  charge. 

It  is  too  clear  to  admit  of  an  argument,  that  a  mother 
who  is  the  guardian  of  infant  children  by  nature  and  nur-^ 
ture  as  well  as  by  law,  where  the  father  is  dead,  is  better 
calculated  than  any  other  person  to  train  and  protect  them, 
during  infancy,  both  in  sickness  and  in  health,  and  pre- 
pare them  for  future  usefulness. 

There  are  cases  reported  where  the  court,  in  the  exer- 
cise of  its  authority,  has  left  it  to  the  infant  to  decide 
where  he  or  she  is  willing  to  go.  And  I  assume,  for  the 
purposes  of  this  case,  that  this  child  would  naturally  cling 
to  those  with  whom,  of  late  years,  she  has  been  associ- 
ated, and  from  whom  she  has  experienced  many  acts  of 
kindness  and  affection.  Separated  from  her  mother,  as 
she  has  been,  for  a  number  of  years,  it  is  by  no  means 
remarkable  that  she  should  not  realize  any  other  mother 
than  those  who  have  watched  over  her,  and  who  have  per- 
formed, to  some  extent,  at  least,  that  important  office. 
As  was  well  said  by  a  distinguished  judge :  ^'It  seems  to 
be  but  a  mockery  to  ask  a  child  of  nine  years  of  age 
whether  it  should  remain  with  a  person  who  brought  it 
up,  or  go  with  a  stranger.'*  The  feeling  of  attachment  to 
those  with  whom  she  has  most  recently  been  intimately 
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connected  must,  however,  in  time,  yield  to  that  affection, 
regard  and  love  which  none  but  a  mother  can  feel  and 
manifest  towards  her  offspring. 

In  The  People  v.  Wilcox,  (22  Barb.  178,  and  14  N.  T. 
Rep.  575,)  the  coart  held  that,  the  father  being  dead,  the 
mother  was  the  proper  person  to  be  entrusted  with  the 
nurture,  care  and  custody  of  an  infant  child,  eight  years 
of  age.  The  child,  in  that  case,  had  been  brought  up 
from  earliest  infancy  by  the  grand-parents,  and  the  grand- 
father had  been  duly  appointed  its  guardian,  and  was 
abundantly  able  to  provide  for  it.  The  child  expressed  a 
strong  preference  for  the  grand-parents,  and  considered 
her  mother,  from  whom  she  had  long  been  separated,  as  a 
stranger.  The  court  held  the  mother  to  be  the  proper 
custodian,  and  directed  that  she  be  delivered  to  her.  The 
case  is  nearly  parallel  with  the  present  one,  except  that  in 
the  case  cited,  the  grandfather  had  a  clear  legal  title  to 
the  custody  of  the  infant,  and  it  had  been  taken,  when  a 
few  weeks  old,  and  placed  under  the  care  and  charge  of 
the  grand-parents.  The  preferences  of  the  child  were  en- 
tirely disregarded.  Justice  Mason,  now  one  of  the  judges 
of  the  Court  of  Appeals,  before  whom  the  case  last  cited  was 
heard,  after  a  full  discussion  of  the  subject,  and  announc- 
ing his  conclusion  that  the  interest  of  the  child  would  be 
best  promoted  by  committing  its  custody  to  the*  mother, 
quotes  from  the  opinion  of  the  chancellor  in  The  People  v. 
Mercein^  (8  Paige^  47,)  as  follows :  "  She,  (the  mother,)  all 
other  things  being  equal,  is  the  most  proper  person  to  be 
entrusted  with  such  a  charge.  The  laws  of  nature  have 
given  her  an  attachment  for  her  infant  offspring  which  no 
relative  will  be  likely  to  possess  in  an  equal  degree ;  and 
where  no  suflicient  reason  exists  for  depriving  her  of  the 
care  and  nurture  of  her  child,  it  would  not  be  a  proper 
exercise  of  discretion  in  any  court  to  violate  the  law  of 
nature  in  this  respect.*' 

Whatever  difliculties    may  exist   with    this  child  in 
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changing  her  residence,  I  entertain  no  doubt  they  will 
yield  to  the  solicitude  and  care  of  the  relator,  who  has 
evinced  so  much  anxiety  to  assume  the  responsibilities 
which  must  be  incurred  in  promoting  the  future  welfare 
and  happiness  of  her  only  child. 

I  have  not  deemed  it  important  to  discuss  the  other 
questions  presented ;  but  with  the  views  I  entertain  I  con- 
sider it  my  duty  to  commit  the  custody  of  this  child  to 
the  mother. 

As  it  may  be  desirable  to  review  the  decision  of  this 
case  by  appeal  to  the  general  term,  I  am  inclined  to  grant 
a  stay  of  proceedings,  if  an  appeal  be  taken,  upon  terms 
to  be  fixed  in  the  order  to  be  entered  herein ;  which  may 
be  settled  upon  notice,  (a) 

[CoLuxBiA  Spbcial  Tbrk,  September  6, 1869.    MOleTf  Justice.] 

(a)  Decision  affirmed  at  the  general  term  held  at  Albany,  in  March,  1870. 
HooBBOOM,  Iboallb  and  Pbcxhak,  Justices. 


-•^••■ 
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Section  2  of  the  mechanics'  lien  law  (lawt  of  1864,  eh.  402,)  gives  a  lien         SI.  %l 
against  the  oumeTf  to  the  extent  of  his  interest,  upon  a  house,  and  npon  the 
land  on  which  it  stands,  for  labor  done  npon,  and  materials  ftimished  for, 
snch  building,  upon  compliance  with  the  provisions  of  that  act. 

Unless  the  person  proceeded  against  is  owner,  there  can  be  no  lien ;  and  if 
there  is  no  lien  there  can  be  no  Judgment,  under  the  act. 

Thus,  where  the  defendant,  who  was  guardian  of  lus  infant  daughter,  erected 
a  house  upon  land  owned  by  her;  Held  that  he  could  not,  as  snch  guardian, 
without  authoritj  ftom  a  competent  court,  build  a  house  npon  the  land  of 
his  ward,  and  charge  the  expense  upon  the  ward,  or  create  a  lien  upon  the 
property  for  labor  and  materials,  in  &vor  of  the  mechanics  employed. 

Although  the  statute  authorizes  a  guardian  to  keep  up  and  sustain  the  houses, 
grounds  and  other  appurtenances  to  the  lands  of  his  ward,  by  and  with  the 
issues  and  profits  thereof,  or  with  any  other  moneys  of  the  ward  in  his  hands, 
this  does  nob  inclilde  tlic  light  of  rebuilding. 
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Permission  to  erect,  on  the  ward's  land,  a  buildingi  with  the  right  of  removal, 
can  only  be  obtained  from  the  goardian ;  and  such  permission  cannot  bo 
given  by  him  as  guardian,  to  himself  as  an  individual. 

A  guardian  having,  as  such,  charge  of  his  ward's  land,  his  possession  of  it  is 
in  his  capacity  of  guardian,  and  not  otherwise.  He  cannot,  by  a  contract 
with  himself,  create  the  relation  of  landlord  and  tenant,  so  as  to  render  his 
occupation  that  of  a  tenant  at  wiU. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee,  in  a  proceeding  to  foreclose  a  mechanics' 
lien. 

In  1867  the  defendant,  Michael  O'Neil,  contracted  with 
the  plaintiffs,  who  were  carpenters  engaged  in  building 
houses  and  furnishing  materials  for  building,  to  build  for 
him  a  house  on  premises  which  he  claimed  to  own,  in  the 
town  of  Pamelia,  Jefferson  county,  and  to  furnish  lumber 
and  other  materials  therefor.  The  defendant  agreed  to 
pay  a  part  of  the  amount  in  cash,  on  the  completion  of  the 
house,  and  to  secure  the  balance  by  a  mortgage  upon  the 
house  and  lot  The  plaintifis  accordingly  built  a  frame 
house  for  the  defendant  on  the  lot  in  question,  furnishing 
the  lumber  and  materials  therefor;  which  house  was  com- 
pleted on  the  4th  of  May,  1868,  and  a  notice  of  lien  was 
filed  May  14,  1868,  the  plaintiffs  claiming  and  supposing 
that  the  defendant  was  the  owner  of  the  house  and  prem- 
ises. The  labor,  lumber  and  materials  used  in  building 
such  house  amounted,  on  that  day,  after  deducting  all  set- 
offs, to  9254.25.  The  defendant,  on  being  required  to 
give  a  mortgage  upon  the  house  and  lot  to  secure  that 
amount,  refused  to  do  so.  The  legal  title  to  the  lot,  at 
the  time  the  notice  of  lien  was  filed,  was  in  Margaret 
O'Neil,  an  infant  daughter  of  the  defendant,  who  had 
never  paid  any  consideration  therefor.  At  that  time  the 
defendant  was  occupying  the  house  and  lot,  and  his 
daughter  Margaret  was  living  with  him  and  in  his  family. 
No  express  agreement  for  leasing  or  the  payment  of  rent 
for  the  premises  existed  between  the  defendant  and  his 
daughter.     There  had  previously  been  a  small  house  upon 
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the  lot,  which  was  burned  down.  The  hoase  built  by  the 
plaintiffs  was  put  on  stones  and  blocking — a  temporary 
foundation  without  plastering  or  mason  work — and  so 
remained,  at  the  time  of  the  filing  of  the  lien  and  com* 
mencement  of  these  proceedings. 

The  cause  was  referred  to  a  referee,  who  made  a  report 
adjudging  and  deciding  as  matter  of  law :  IsL  That  the 
defendant,  on  the  14th  of  May,  1868,  was  the  owner  of 
the  house  in  question*  2d.  That  the  plaintiffs,  by  filing 
their  notice  with  the  town  clerk,  &c.,  acquired  a  lien  upon 
the  said  house.  3d.  That  the  plaintiffs  were  entitled  to 
judgment  against  the  defendant,  Michael  O'Neil,  for  the 
sum  of  $254.25,  damages,  with  interest  thereon  from  the 
4th  day  of  May,  1868,  besides  costs.  Judgment  being  per- 
fected, the  defendant  appealed. 

B,  Bagletf,  for  the  appellant. 

Moore  ^  McCarHn^  for  the  respondents. 

By  the  Court,  Mullin,  J.  Section  2  of  the  mechanics' 
lien  law  {Laws  of  1854,  ch  402,)  gives  a  lien  against  the 
owner,  to  the  extent  of  his  interest,  upon  a  house  and  upon 
the  land  on  which  it  stands,  for  labor  done  upon,  and  ma- 
terials furnished  for,  such  building,  upon  compliance  with 
the  provisions  of  said  act 

Unless  the  person  proceeded  against  is  owner,  there  can 
be  no  lien,  and  if  there  is  no  lien  there  can  be  no  judg- 
ment, under  this  act  The  defendant  and  his  wife  had 
owned  the  land  on  which  the  house  was  erected.  The 
wife  died,  and  upon  her  death  he  became  sole  owner  of 
the  lot  Before  the  labor  was  performed,  or  the  materials 
were  furnished,  by  the  plaintiffs,  the  defendant  conveyed 
said  land  to  his  daughter  Margaret,  who  was  sole  owner, 
at  the  time  of  the  erection  of  the  house,  and  had  been, 
from  April,  1867.    The  bargain  for  building  the  house 
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was  made  in  the  fall  of  1867.  It  is  thus  conclusivelj 
established  that  the  defendant  did  not  own  the  land  on 
which  the  house  stood,  at  the  time  of  the  commencement 
of  the  proceedings  to  acquire  a  lien.  Was  he,  at  that 
time,  or  at  any  time,  owner  of  the  house  7 

The  daughter,  who  owned  the  land,  was,  and  still  is,  a 
minor.  The  father  was  lier  guardian.  She  lived  with 
him.  The  dwelling-house  was  burned,  and  he  proceeded 
to  erect  another.  As  guardian,  he  could  not,  without  the 
authority  of  a  competent  court,  erect  a  house  on  the 
minor's  land  and  charge  the  expense  upon  the  ward. 
{Hasaard  v.  Botoej  11  Barb,  22.)  In  that  case  the  plaintiff  was 
guardian  of  the  defendants,  who  inherited  from  their  father 
two  lots  of  land  in  the  city  of  New  York,  the  buildings  on 
which  had  been  destroyed  by  fire.  The  plaintiff,  deeming 
it  for  the  interest  of  his  wards  that  new  buildings  should 
be  erected  on  the  lots,  used  the  insurance  money  received 
upon  an  insurance  of  the  old  buildings,  and  adding  to  it 
moneys  of  his  own,  erected  new  buildings.  He  filed  a 
bill  to  compel  the  repayment  to  him  of  the  moneys  so  ad- 
vanced by  him.  The  bill  was  dismissed,  on  the  ground 
that  the  plaintiff'  could  not,  without  authority  from  the 
court,  expend  his  money  in  improving  the  land  of  the 
ward,  and  be  reimbursed  out  of  the  ward's  estate.  If  the 
guardian  could  not  charge  the  estate  of  his  ward  for  ad- 
vances made  by  himself,  it  would  be  difficult  to  compre- 
hend how  he  could  effect  the  object  by  employing  another 
to  make  such  advances. 

By  2  Statutes  at  Large,  page  150,  section  20,  a  guardian 
is  authorized  to  keep  up  and  sustain  the  houses,  grounds 
and  other  appurtenances  to  the  lands  of  his  ward,  by  and 
with  the  issues  and  profits  thereof,  or  with  any  other 
moneys  of  his  ward  in  his  hands.  Keeping  and  sustaining 
the  houses  &c.  of  the  ward  does  not  include  rebuilding; 
if  it  did,  the  case  of  Hassard  v.  Rowe  would  have  been  de- 
cided the  other  way.    The  chancellor  held,  in  Putnam  v. 
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Bitchiej  (6  Paige^  390,)  that  a  person  who,  under  a  misap 
prehension  of  his  legal  rights,  had  made  large  and  valu- 
able improvements  on^lands  of  minors,  they  (the  minors) 
were  entitled  to  the  improvements,  but  were  not  bound 
to  pay  for  them.  And  he  further  held  that  the  minors 
were  not  chargeable  with  fraud  or  acquiescence,  until  they 
became  acquainted  with  their  legal  rights.  In  the  case 
cited  the  plaintiff  had  taken  from  the  mother  of  the  de- 
fendants a  release  of  a  lease  in  fee  of  the  premises  in 
question,  of  the  rent  of  which  the  defendants'  father  died 
seised.  She  supposed  the  lease  was  assets,  And  that  it  was 
for  the  interest  of.  the  children  to  be  released  from  the 
payment  of  the  rent ;  and  after  the  plaintiff  obtained  the 
release,  he  entered  and  made  the  improvements  for  which 
he  sought  compensation.  The  defendants  had  recovered 
the  premises  in  an  action  of  ejectment,  and  the  bill  was 
filed  to  restrain  that  suit  until  the  defendants  should  pay 
him  for  his  improvements.     His  bill  was  dismissed. 

In  the  case  before  <  us,  the  plaintiffs  are  charged  with 
notice  of  Margaret's  title  to  the  premises ;  at  all  events, 
they  are  chargeable  with  notice  that  the  defendant  had 
no  title  to  them  when  the  bargain  for  erecting  the  house 
was  made,  and  they  have  no  reason  to  complain  if,  with 
such  knowledge,  they  did  the  work  and  furnished  the 
materials  sought  to  be  charged  as  a  lien  on  the  house. 

The  defendant  being  guardian,  and  as  such  having 
charge  of  the  ward's  land,  his  possession  of  it  was  in  his 
capacity  of  guardian,  and  he  could  be  in  possession  in  no 
other.  He  could  not,  by  a  contract  with  himself,  create 
the  relation  of  landlord  and  tenant,  and  hence  his  occu- 
pation could  not  be  that  of  a  tenant  at  will. 

It  is  doubtless  true  that  a  guardian  would  be  liable  to 
account  to  his  ward  for  the  use  of  the  ward's  lands,  if  he 
occupied  them  for  his  own  benefit.  But  such  liability  is  not 
as  tenant,  but  as  a  debtor ;  having  omitted  to  let  the  prem- 
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ises  to  others^  he  must  account  for  what  he  ought  to  have 
received  from  them. 

PermisBion  to  erect,  od  the  ward's  land^  a  building  with 
the  right  of  removal,  could  only  be  obtained  from  the 
guardian.  This  again  made  necessary  a  contract  by  the 
defendant  with  himself;  so  that  the  plaintiffs  cannot 
claim  even  a  license  to  erect  and  remove  the  building  that 
is  binding  on  the  ward. 

When  the  guardian  erects  a  building,  especially  a  dwell- 
ing, on  the  ward's  land,  it  must  be  presumed  to  be  a  per- 
manent annexation,  because  it  may  be  attached  to  the  soil ; 
and  this  presumption  is  very  much  increased  when  the  per- 
son erecting  the  building  is  the  father  of  the  Ward.  I  am 
unable  to  discover  any  ground  on  which  the  defendant 
can  be  held  to  be  the  owner  of  the  house,  and  not  being 
owner,  there  can  be  no  lien. 

Whether,  on  the  facts  proved,  the  plaintiffs  can,  in 
equity,  obtain  a  lien  on  the  house,  or  house  and  land,  is  a 
question  not  before  us,  and  upon  which  I  express  no 
opinion.  K  there  is  any  such  relief  it  is  open  to  the  plain- 
tiffs, if  the  lien  sought  to  be  enforced  in  this  proceeding 
fails. 

It  is  suggested  by  the  plaintiffs'  counsel  that  the  defend- 
ant's counsel  has  served  no  exceptions  to  the  findings  of 
the  referee,  and  hence  he  cannot  assail  the  findings  either 
of  fact  or  law.  In  this  he  appears  to  be  mistaken.  The 
case  contains  exceptions  to  both.  The  referee  finds  the 
facts  as  to  ownership,  precisely  as  they  were  proved  by  the 
defendant.  He  had,  therefore,  no  ground  for  excepting 
to  the  facts.  The  exception  to  the  conclusions  of  law  is 
"  to  all  the  findings  as  matter  of  law.'*  By  the  decision 
of  the  Court  of  Appeals,  such  an  exception  is  too  general, 
unless  all  the  conclusions  of  law  are  erroneous.  {Magie 
V.  Baker  J  14  N.  Y,  Rep,  435.)  His  conclusions  are: 
Firit  That  the  defendant  was  owner.  This  is,  in  my 
opinion,  clearly  erroneous.     The  second  is,  that  the  plain- 
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tiffs,  by  their  notice,  obtained  a  lien  on  the  house.  This 
is  erroneous  if  the  defendant  was  not  the  owner.  The 
third  i&j  that  the  plaintiffs  ^ere  entitled  to  judgment  for 
their  debt  and  costs.  This  is  also  erroneous,  as  in  this 
proceeding  no  judgment  can  be  rendered  for  debt  and 
<;0Bts,  unless  a  lien  has  been  obtained. 

The  exceptions  to  the  conclusions  of  law,  on  their  face, 
are  sufficient,  and  th6y  are  before  us  for  review. 

The  judgment  should  be  reversed,  with  costs.  As  a 
new  trial  would  be  no  benefit  to  the  plaintiffs,  none  should 
be  awarded. 

[OirovBAaA  Genbbal  Tbbk,  October  6,  lS{p9.    MorgoHj  Baean,  FotUr  and 
MuUm^  Justices.] 


Charlbs  Holmbs  v8.  Sarah  A.  Holmes. 

A  decree  of  diyorce  obtained  in  another  State  npon  a  personal  service  of  pro- 
cess upon  the  defendant  in  this  State,  is  valid  and  effectual,  so  far  as  the 
plaintiff  is  concerned. 

DEMURRER  to  the  defendant's  answer.  The  action 
was  for  a  divorce  a  vinculo  matrimonii.  By  her  an- 
swer  the  defendant  set  up  three  defenses ;  by  the  second 
of  which  she  alleged  that  in  1865  the  plaintiff,  claiming 
to  be  a  resident  of  the  State  of  Iowa,  instituted  proceed- 
ings in  that  State  to  obtain  a  divorce  from  her  on  account 
of  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant,  and  that  due  notice  of  such  proceedings,  in 
accordance  with  the  laws  of  Iowa,  was  personally  served 
upon  the  defendant,  she  then  being  in  the  State  of  New 
York,  but  that  she  did  not  appear,  to  oppose  such  pro- 
ceedings, but  suffered  a  default  to  be  taken ;  and  that  such 
proceedings  were  thereupon  had,  in  a  district  court  of  said 
State  of  Iowa,  that  upon  the  pleadings  and  the  proofs 
Vol.  LVn.  20 
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offered  by  the  plaintiff,  it  was  decreed  "  that  the  bonds  of 
matrimony  between  said  plaintiff  and  said  defendant  be 
totally  dissolved,  and  that  the  plaintiff  be  restored  to  the 
same  condition,  as  relates  to  the  defendant,  as  though  the 
marriage  between  the  plaintiff  and  defendant  had  never 
taken  place." 

And  it  was  by  said  answer  further  averred,  that  said  de- 
cree, by  the  laws  of  Iowa,  then  and  at  all  times  since  was, 
and  is,  legal,  valid  and  effectual ;  and  that  thereby  the 
marriage  contract  between  the  parties  to  this  action  was 
annulled,  and  the  defendant  was  thereby  restored  to  all 
the  rights  and  privileges  of  an  unmarried  woman,  includ- 
ing the  right  to  marry  again. 

To  this  second  defense  the  plaintiff  demurred,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
defense. 

E,  H.  Prindlej  for  the  plaintiff,  cited  Borden  v.  Fitch, 
15  John.  121 ;  Vucher  v.  VUcher,  12  Barb.  640 ;  McOiffeH 
V.  McCHffert,  31  id,  69;  Bradshaw  v.  Heath,  13  Wend.  407; 
Todd  V.  Kerr,  42  Barb.  317 ;  Munroe  v.  DoMglas,  4  Sandf. 
Ch,  126 ;  3  Am,  Law  Beg,  N,  S,  193  and  casee  cited  ;  JffArcy 
V.  Ketchum,  11  How,  U.  8.  165;  Webiter  v.  Beid^  Id,  456; 
18  id,  404;  2  Bi9h.  on  Mar.  and  Div,  Ath  ed.  §§  157,  160, 
and  cases  cited  ;  Dunn  v.  Dunn,  4  Paige,  425 ;  Price  v.  Hickok, 
39  Ft.  Bep. ;  Fenton  v.  Oarlick,  8  John.  193 ;  Kilbum  v. 
Woodworth,  5  id.  37. 

H,  B.  Mi/gait,  for  the  defendant,  cited  Ooddington  v. 
Coddington,  10  -4.66.  Pr.  Bep.  450 ;  Kinnier  v.  Kinnier,  53 
Barb.  454;  2  Bish.  on  Mar.  and  Div.  4th  ed.  706,  §  760; 
Dezell  V.  Od^ll,  3  Hai,  215. 

BoARDMAN,  J.  To  sustaiu  this  demurrer  it  is  necessary 
to  assert,  as  a  legal  principle,  that  both  parties  to  the  action 
must  have  resided  within  the"  State  of  Iowa  when  the  decree 
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in  question  was  granted ;  that  service  of  process,  summons 
or  notice  upon  a  defendant  outside  of  the  limits  of  the  State 
wherein  the  action  is  brought  is  null  and  void,  and  gives 
to  the  court  no  jurisdiction  of ^  the  pei^on  of  the  defend- 
ant— no  power  to  make  the  decree  in  question.  I  think 
such  doctrines  cannot  be  sustained.  They  would  certainly 
invalidate  many  decrees  in  divorce  cases,  granted  under 
the  laws  of  this  State,  where  service  is  made  by  publica- 
tion, or  by  personal  service  without  the  limits  of  the  State. 
It  would  render  it  impossible  to  obtain  a  divorce  when 
the  defendant  had  left  the  State  at  the  same  time  the  act 
giving  a  right  of  action  was  committed,  as  in  case  of 
adultery,  accompanied  by  elopement  I  do  not  understand 
that  any  cases  go  so  f&r, 

Nearly  all  of  the  cases  cited  by  the  plaintiff's  counsel 
declare  decrees  void  where  no  process  was  served  upon, 
or  notice  given  to,  a  defendant  residing  in  another  State, 
unless  the  defendant  voluntarily  appeared.  The  case  of 
I>unn  V.  DunUf  (4  Paige^  425,)  was  one  of  irregularity,  and 
the  chancellor  recognizes  the  statutory  mode  of  proceed- 
ing to  acquire  jurisdiction.  The  irregularity  was,  how- 
ever, fatal  to  the  decree.  Several  of  the  cases  relate  to 
the  effect  of  foreign  decrees  upon  property  in  this  State, 
and  were  held  to  be  invalid  as  against  the  laws  of  this 
State  touching  the  right  to  or  disposition  of  property. 
(5  John.  37.  8  id.  194.  13  Wmd.  407.)  Not  one  of  these 
cases  holds  that  a  decree  is  void  when  process  or  notice  is 
served  personally  on  the  defendant  outside  of  the  jurisdic- 
tion of  the  court ;  but  by  implication,  nearly  all  the  cases 
hold  that  such  service  is  sufficient.  2  Bish.  on  Mar,  and 
Div.  4th  eA  §.155,  ^c,  lays  down  the  rule  as  follows  :  "  To 
entitle  the  court  to  take  jurisdiction,  it  is  sufficient  for 
one  of  the  parties  to  be  domiciled  in  the  country ;  both 
need  not  be ;  neither  need  the  citation,  when  the  dom- 
iciled party  is  plaintiff,  be  served  personally  on  the  de- 
fendant, if  such  service  can-not  be  made."    The  author 
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has  maintained  this  proposition  with  great  learning  and 
cogency.  Chancellor  Kent,  (2  Kent'%  Com,  Wih  ed.  m.  p. 
110,)  expresses  the  same  opinion,  "that  divorces  pro- 
nounced according  to  the^laws  of  one  jurisdiction  *  * 
ought  to  be  recognized,  in  the  absence  of  all  fraud,  as 
operative  and  binding  everywhere,  so  far  as  relates  to  the 
dissolution  of  the  marriage;"  approving  the  decision  in 
Harding  v.  AlderC^  (9  Greenlf.  140.)  It  is  submitted  that 
every  State  has  the  right  to  relieve  its  bona  fide  citizens  from 
disabilities  wrongfully  endured,  and  to  redress  wrongs. 

Whatever  may  be  deemed  the  gtatus  of  the  defendant,  in 
cases  like  this,  it  cannot  be  denied  that  the  divorce  is  effect- 
ual, so  far  as  the  plaintiff  is  concerned.  It  would  seem  pre- 
posterous that  he  should  attempt  to  invalidate  a  decree  to 
which  he  is  a  party,  which  he  has  procured  to  be  made, 
and  upon  the  faith  of  which  the  defendant  has  acted.  Of 
course  every  decree  is  liable  to  be  impeached  for  fraud  or 
collusion,  or  by  showing  a  want  of  jurisdiction  of  the 
plaintiff,  or  of  the  subject  matter.  But  these  are  consid- 
erations which  cannot  arise  upon  a  demurrer. 

Upon  a  careful  review  of  this  case,  it  would  seem  that 
the  decree  pleaded  by  the  defendant  was  had  upon  due 
notice  to  the  defendant,  and  that  the  divorce  thereby 
granted  was  valid  and  effectual,  under  the  laws  of  the 
State  of  Iowa,  so  far  as  appears  upon  such  record ;  that 
being  valid  and  binding  upon  the  parties  thereto,  under 
the  laws  of  the  State  where  the  same  was  rendered,  it 
becomes  prima  facie  evidence  of  the  facts  therein  contained, 
in  the  courts  of  every  other  State. 

The  demurrer  to  the  second  defense  or  answer  is  there- 
fore overruled,  with  the  costs  of  the  demurrer;  with  leave 
to  the  plaintiff  to  reply,  if  he  shall  be  so  advised,  within 
twenty  days  after  notice  of  this  decision,  upon  payment 
of  such  costs. 

[CHBVAHoa  Spbcial  TbrKi  Febmary  21, 1870.    ^oonfokm,  Justice.] 
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BiCHTER  v$.  PoppBNHUSBN  and  Van  Auw,  ex'rs  &c.,  im- 

pleaded,  &c. 

To  render  the  ezecnton  of  a  deceased  partner  liable  as  partners,  with  the  snr- 
viving  partner,  in  respect  to  the  bosinesp  carried  on  after  the  death  of  their 
testator,  it  is  necessary  to  show  that  they  rolnntarily  employed  the  testator's 
assets  which  had  come  to  them,  in  the  trade. 

It  is  not  sufficient  that  the  bosiness  is  carried  on  by  the  surviving  partner  with 
their  assent  and  encouragement;  it  being  his  right  and  duty  to  do  so  with- 
out either. 

Nor  do  executors  incur  any  responsibility  by  allowing'the  share  of  the  capital 
of  their  testator  to  remidn  in,  and  be  employed  in,  the  business  of  the  part- 
nership, after  his  death,  fo|;  the  benefit  of  the  etihtia  que  trtuif  when  it  is  done 
in  accordance  with  the  testator's  instructions,  contained  in  his  will,  or  with 
the  partnership  agreement ;  but  the  assets  so  directed  to  be  employed  are 
liable  to  make  good  the  debts  contracted  during  their  employment. 

To  this  extent  the  estate  of  a  deceased  partner  will,  in  equity,  be  applicable  to 
the  liquidation  of  the  demands  of  those  who  have  become  creditors  of  the 
partnership  after  his  decease. 

But  the  ezecutora  cannot  be  made  liable  personally  without  entering  into  the 
partnership. 

ON  the  6th  of  October,  1865,  John  G.  Perzel,  as  general 
partner,  and  Herman  A.  Schleicher,  as  special  partner, 
formed  a  special  partnership  under  the  firm  name  of  ^'  John 
G,  PerzeL"  They  commenced  business  in  the  city  of 
ISTew  York,  and  continued  to  transact  the  same  there  until 
the  spring  of  1866,  when  they  removed  their  business  to 
the  county  of  Kings.  Schleicher,  the  special  partner^ 
died  on  the  17th  of  July,  1866,  leaving  a  will  by  which  he 
appointed  the  defendants,  Conrad  Poppenhusen  and  A.  J. 
Van  Auw,  Herman  Funk  and  H.  A.  Gassabeer  his  execu- 
tors. The  will  was  duly  proved,  and  the  defendants  Pop- 
penhusen* and  Van  Auw,  having  qualified  as  executors, 
commenced  a  suit  against  Perzel,'  the  general  partner  of 
their  deceased  testator,  to  wind  up  the  affairs  of  the  firm, 
they  refusing  to  continue  it.  .  On  the  28th  of  ITovember, 
the  present  plaintiff  commenced  an  action  in  the  Supreme 
Court  against  Perzel,  and  Poppenhusen  and  Yan  Auw  as 
executors  of  Schleicher,  by  the  service  of  a  summons  and 
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complaint  on  Perzel  alone,  alleging  that  they  sold  and 
delivered  to  the  defendants  the  property  mentioned  in  the 
complaint,  between  the  20th  of  June  and  the  6th  of  Octo- 
ber, 1866,  nearly  all  of  it  before  the  defendants  became 
executors.  The  defendant  Perzel  alone,  appeared.  On 
the  5th  of  January,  1867,  the  plaintiff  entered  judgment 
against  the  defendant  Perzel,  for  $562.76.  On  the  9th  of 
December,  1867,  the  plaintiff,  Richter,  served  on  the  de- 
fendants Poppenhusen  and  Yan  Auw  a  summons  under 
section  375  of  the  Code,  to  show  cause  why  they  should 
not  be  bound  by  such  judgment.  They  put  in  an  answer 
denying  each  and  every  allegation  in  the  complaint.  The 
action  was  tried  at  the  circuit  on  the  26th  of  January,  1869, 
before  Justice  Gilbert  and  a  jury.  At  the  close  of  the 
plaintiff's  testimony  the  court,  on  the  defendants'  motion, 
dismissed  the  proceedings,  and  the  plaintiff  appealed. 

Weeks  ^  Forater^  for  the  appellant. 

Ira  D,  Warrenj  for  the  respondents. 

J5y  the  Oourt,  Gilbert,  J.  The  issue  tried  was  between 
the  plaintiff  and  the  defendants  named  as  executors  of 
Mr.  Schleicher,  deceased ;  and  arose  upon  a  denial  of  the 
allegation  in  the  complaint  that  the  plaintiffs  sold  and  de- 
livered coal  to  the  defendants,  at  various  dates  between 
20th  June,  1866,  and  Ist  of  October,  1866,  at  an  agreed 
price  therein  stated.  The  evidence  showed  a  sale  in  fact 
of  most  of  the  coal  to  a  partnership  composed  of  the  de- 
fendant Perzel  and  the  deceased  Mr.  Schleicher,  and  a 
portion  thereof  to  the  surviving  partner,  after  the  death 
of  the  latter.  It  was  sought,  however,  to  make  the  ex- 
ecutors of  Mr.  Schleicher  liable  on  the  ground  that  they 
had  carried  on  the  partnership  business  in  connection' with 
the  surviving  partner,  after  the  death  of  their  testator. 
The  court  below  deemed  the  evidence  insufficient  to  estab- 
lish this  fact,  and  dismissed  the  complaint.     Upon  a  review 
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of  the  evidence  we  are  satisfied  that  this  ruling  was  cor- 
rect The  material  facts  are  these:  The  partnership  be- 
tween Mr.  Perzel  and  the  testator  was  formed  for  the 
manufacture  of  woolen  goods,  and  was  to  continue  until 
October  2, 1870.  The  articles  provided  that,  in  case  of  the 
death  of  Mr.  Schleicher,  the  capital  contributed  by  him, 
being  $20,000,  should  remain  for  the  benefit  of  his  repre- 
sentatives, and  the  business  should  be  continued  until  the 
expiration  of  the  term.  Mr.  Schleicher  died  July  17, 1866. 
The  defendants  qualified  as  executors  on  the  17th  of  Sep- 
tember, following.  Mr.  Perzel,  the  surviving  partner, 
was  called  as  a  witness,  by  the  plaintiff,  and  testified  that 
the  sign  put  out,  on  commencing  business,  was  '^  Pioneer 
Woolen  Mills;''  that  he  continued  the  business  up  to 
October  5,  1866,  and  bought  coal  of  the  plaintiflT  and 
others,  and  whatever  was  required  to  carry  on  the  estab- 
lishment, after  Mr.  Schleicher's  death. 

The  plaintift*  testified  that  on  the  16th  or  17th  of  Sep- 
tember, 1866,  he  went  to  see  the  executors,  to  know  what 
he  had  to  do  about  delivering  coal  at  the  factory ;  that 
Mr.  Poppenhusen  referred  him  to  Mr.  Van  Auw ;  that  he 
told  Mr.  Van  Auw  he  had  a  contract  with  Mr.  Schleicher 
to  deliver  coal  for  the  Pioneer  Woolen  Mills ;  and  asked 
him  what  he  had  to  do  as  to  the  delivery  of  any  more  coal 
there,  and  that  he  had  been  advised  not  to  deliver  on  Per- 
zel's  order.  He  further  testified :  "  Mr.  Van  Auw  told 
me,  ^  the  business  is  going  on  just  the  same ;  we  are  going 
on  with  the  business  there  just  the  same  as  before  Mr. 
Schleicher's  death ;'  he  wanted  me  to  go  on  and  deliver 
coal,  only  to  be  very  careful  that  I  only  delivered  what 
was  wanted ;  that  I  should  be  paid,  but  that  he  would  not 
pay  any  thing  before  the  estate  was  settled.  After  that, 
I  went  on  and  delivered  coal ;  the  amount  so  delivered 
was  about  one  third  of  the  coal  sued  for."  Two  other 
witnesses  testified  to  sales  of  goods  to  the  firm  of  John  G. 
Perzel,  after  the  death  of  Mr.  Schleicher ;  and  that  after 
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suits  against  the  surviving  partner  and'  the  executors  were 
brought,  the  bills  were  paid  by  work  at  the  mills.  This  • 
was  all  the  evidence  connecting  the  executors  with  the 
business  carried  on  after  the  death  of  Mr.  Schleicher,  and 
we  are  of  opinion  that  it  is  insufficient  to  make  them  liable 
as  partners.  To  create  such  a  liability,  it  is  necessary  to 
show  that  they  voluntarily  employed  the  testator's  assets 
which  had  come  to  them,  in  the  trade. 

It  is  not  sufficient  that  the  business  is  carried  on  by  the 
surviving  partner,  with  their  assent  and  encouragement; 
for  it  was  his  right  and  duty  to  do  so,  without  either. 
The  surviving  partner  succeeded,  primarily,  to  the  rights 
and  interests  of  the  partnership.  He  had  the  entire  con- 
trol of  the  partnership  property,  and  the  sole  right  to  col- 
lect the  partnership  dues.  {Voarhis  v.  Childs'  Executory 
17  N.  T.  Rep,  356.)  Nor  do  executors  incur  any  respons- 
ibility by  allowing  the  share  of-  the  capital  of  the  testator 
to  remain  in,  and  be  employed  in,  the  business  of  the  part- 
nership, after  his  death,  for  the  benefit  of  the  cestuis  que  tnuty 
when  it  is  done  in  accordance  with  the  testator's  instruc- 
tions, contained  in  his  will,  or  with  the  partnership  agree- 
ment ;  but  the  assets  so  directed  to  be  employed  are  liable  to 
make  good  the  debts  contracted  during  their  employment 

To  this  extent  the  estate  of  a  deceased  partner  will,  in 
equity,  be  applicable  to  the  liquidation  of  the  demands  of 
those  who  have  become  creditors  of  the  partnership  after 
his  decease.  {Devaynes  v.  Nobhy  1  Mer.  616,  622.  Vulhamy 
V.  NohU^  3  id.  614  Whightman  v.  Tatvnroe,  1  M.  ^  S.  412. 
Ux  parte  Oarlandy  10  Veeey^  119.  Ex  parte  Holdewarthy 
IM.  D.  ^  D.  475.  Thompson  v.  AndrewSy  18  K,  116.  Out- 
bvsh  V.  Outbuahy  1  Beav.  184.  Thompson  v.  Brotumy  4  John, 
Oh.  627.     Story  on  PaH.  §  70.) 

The  executors,  however,  cannot  be  made  liable  person- 
ally, without  entering  into  the  partnership.  When  this 
is  done,  then  they  become  liable  as  partners,  although 
they  derive  no  profit  personally,  but  are  concerned  only 
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for  the  use  and  benefit  of  others ;  and  this  liability  arises 
either  by  virtue  of  an  actual  agreement,  or  upon  the 
familiar  principle  that  they  have  held  themselves  out  to 
the  world  as  partners. 

We  have  looked  into  the  other  exceptions,  but  find  no 
error  in  the  rulings  of  the  court  The  evidence  rejected, 
however  relevant  to  establish  grounds  of  equitable  relief, 
was  wholly  impertinent  to  the  issue  presented  for  trial 

The  judgment  should  be  affirmed,  with  costs. 

[Kuros  Qbitbbal  TbbKi  February  14,  1870.    /.  F,  Barnard^  Tappm  and 
OHherty  Justices.] 


•  ♦• 


Gassidy  vz.  Lb  Fevrb  and  Whittal. 

The  plaintiff  agreed  to  Aimish  to  the  Wendants  an  engine,  boilers,  dbc.,  to  be 
of  the  best  materials  and  subject  to  the  approval  of  the  defendants*  engineer, 
and  to  guaranty  that  they  should  be  in  perfect  running  order.  The  engine, 
dcrC,  were  delivered,  and  notes  given  for  the  price,  but  on  attempting  to  use 
the  engine,  one  of  the  flues  collapsed,  so  as  to  prevent  any  further  use  of  it. 
The  plaintiff,  on  being  applied  to  by  the  defendant^,  promised  to  repair  the 
flues,  which  he  did,  by  putting  in  new  ones,  and  the  engine,  as  repaired,  was, 
with  the  boilers,  approved  by  the  engineer,  accepted  by  the  defendants,  and 
continued  to  be  used  by  them.  Hdi  that  the  defendants  not  having  notified 
the  plaintiff  of  their  determination  not  to  accept  the  engine,  on  discovering 
the  defect,  but  having  permitted  him  to  make  alterations,  and  continued  to 
use  the  engine,  afterwards,  this  was  to  be  deemed  an  acceptance  of  the  same, 
and  a  waiver  of  any  claim  on  account  of  the  previous  defect. 

Accordingly  hdd  that  for  the  delay  caused  by  the  substitution  of  new  flues,  the 
defendants  were  not  entitled  to  recover  damages. 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  the  amount  of  two 
promissory  notes,  and  a  balance  of  account.  The  claims 
were  for  the  purchase  price  of  a  steam  engine  and  boilers 
and  other  property  sold  the  defendants  for  their  factory, 
known  as  the  Glenville  Mills.     The  contract  of  sale  was 
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made  by  letter.  The  defendants  set  up  in  their  answer  a 
warranty  and  breach,  and  asked  to  recoup  damages.  The 
defect  complained  of  was  imperfection  in  one  of  the  flues 
of  one  boiler,  which,  as  the  defendants  alleged,  collapsed 
in  consequence.  The  damage  sought  to  be  recovered  was 
loss  of  profits  of  the  mill  while  a  new  flue  was  being  put 
in.  There  was  no  attempt  to  prove  the  diflference  in  value 
between  such  an  article  as  the  defendants  alleged  the 
plaintiff  was  to  deliver  and  what  he  did  deliver.  The 
plaintiff's  proof  showed  that  the  boilers  and  flues  were 
such  as  the  contract  called  for,  and  that  he  fully  performed 
the  agreement  on  his  part  The  referee  before  whom  the 
action  was  tried  found  and  reported  the  following  facts : 
That  on  or  about  the  23d  day  of  February,  1866,  the 
plaintiff  undertook  and  promised  to  furnish,  sell  and 
deliver  to  the  defendants  a  steam  engine  of  certain  dimen- 
sions and  description,  and  certain  machinery,  appurte- 
nances and  furniture,  together  with  two  boilers  of  a  certain 
size,  with  two  return  flues  each,  for  the  price  or  sum  of 
$5750,  payable  in  notes  of  the  defendants  at  four  months 
from  the  time  of  delivery  thereof.  That  the  plaintiff  so 
agreed  to  furnish  the  same  in  a  reasonable  time,  and  that 
they  should  be  of  the  best  materials,  and  should  be  sub- 
ject to  the  approval  of  the  engineer  of  the  defendants,  and 
he  agreed  to,  and  did,  guaranty  that  they  should  be  in 
perfect  running  order.  That  the  plaintiff,  on  or  about  the 
1st  day  of  March,  1866,  delivered  to  the  defendants  an 
engine  and  other  things  of  the  size  and  proportions  called 
for  by  the  contract,  and  also  two  boilers  of  the  size  and 
general  proportions  and  character  called  for  thereby,  under 
and  pursuant  to  said  contract.  That  the  plaintiff,  on  or 
about  the  11th  day  of  June,  1866,  sold  and  delivered  to 
the  defendants  certain  other  goods,  wares  and  merchan- 
dise, of  the  value  of  9106.19.  That  the  defendants  shortly 
thereafter  made  and  delivered  to  the  plaintiff  their  two 
several  promissory  notes,  one  for  $3000  and  one  for  $2500, 
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being  the  same  mentioned  in  the  complaint  herein,  in 
payment  on  account  of  $5750,  the  price  of  said  original 
boilers,  machinery  and  accompaniments.  That  there  re- 
mained of  the  price  of  said  engine  and  boilers,  not  embracd 
in  said  notes,  the  sum  of  $250,  and  also  for  certain  other 
goods  sold  and  delivered  to  the  defendants,  the  sum 
of  $106.19;  making  in  all  the  sum  of  $356.19  due  the 
plaintiff  on  account,  besides  the  amount  embraced  iii  said 
notes.  That  on  or  about  the  25th  day  of  April,  in  said 
year,  the  defendants  attempted  to  use  said  engine,  and 
while  so  attempting  to  use  it,  and  while  steam  was  in  the 
boilers,  one  of  the  flues  thereof  collapsed  by  reason  of  the 
pressure  of  steam  thereon.  That  by. reason  of  the  coUapde 
of  said  flue,  the  said  engine  and  boilers  became  incapable 
of  being  used,  and  remained  so  unfit  for  use  for  a  long  time, 
and  until  about  the  13th  of  June  in  said  year.  That  shortly 
after  the  time  when  said  flue  so  collapsed,  the  defendants 
called  on  the  plaintiff  in  respect  thereto,  and  the  plaintiff 
proceeded  to  repair  the  same,  and  also  to  take  out  the  other 
flues  from  both  boilers,  and  replace  them  with  new  ones, 
at  the  request  of  the  defendants.  That  the  repairs  of  said 
collapsed  flue,  and  the  alterations  or  replacing  with  new 
ones  of  the  other  flues,  together,  occupied  until  about  the 
13th  day  of  June  following  the  collapse.  That  during  said 
time  the  defendants  were  deprived  of  the  use  of  said  en- 
gine and  boilers,  and  also  of  another  boiler  intended  for 
use  in  connection  therewith.  That  by  reason  of  the  loss  of 
the  aid  and  services  of  said  engine  and  boilers,  occasioned 
by  the  collapse  of  said  flue,  the  work  of  said  mill  was  re- 
tarded, the  amount  of  cloth  manufactured  for  the  time 
was  less,  and  that  manufactured  was  of  less  value  than 
otherwise  it  would  have  been.  That  the  engine  and  boil- 
ers, when  delivered  to  the  defendants,  were  of  the  best 
material  in  common  use  for  such  purposes,  and  were  in 
perfect  running  order.  That  the  engine  delivered  was 
approved  by  the  engineer  of  the  defendants  about  the  time 
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the  same  was  received  by  them.  That  the  boilers  and 
flues  first  delivered  were  not  approved  by  him,  and  were 
not  passed  upon  by  him  at  all.  That  a  part  of  each  of  the 
flues  in  said  boilers  was  made  of  iron  not  entirely  new, 
but  which  had  been  in  use  elsewhere  for  about  six  months. 
That  that  fact,  however,  made  very  little,  if  any,  diflference 
in  the  quality  or  value  of  the  article,  and  none  at  all  in  the 
strength  of  it  at  the  time  of  the  delivery  of  it  to  the  de- 
fendants or  at  the  time  of  the  collapse.  That  the  boilers, 
as  they  were  after  the  repairs  and  alterations  made  by  the 
plaintiff  after  the  collapse,  Were  approved  by  the  engineer 
of  the  defendants,  and  were  without  fault  That  the  de- 
fendants paid  for  the  board  of  the  workmen  of  the  plain- 
tiff while  repairing  the  flues  of  the  boilers  $124,  and  for 
freight  and  cartage  of  things  sent  them  by  the  plaintiff  for 
his  use  929.50,  malpng  in  all  9153.50. 

And  the  referee  found,  as  conclusions  of  law,  that  the 
plaintiff  was  not  liable  to  the  defendants  for  damages 
arising  from  the  collapse  of  said  flue,  arising  from  the  loss 
of  the  use  of  the  engine  and  boilers  and  other  machines, 
for  the  time.  That  the  plaintiff  was  entitled  to  recover 
against  the  defendants  the  amount  of  said  two  notes,  with 
interest  on  them,  from  the  time  they  fell  due,  respectively, 
and  also  the  sum  due  on  account,  being  $356.19,  with  in- 
terest on  $250,  part  thereof,  from  the  1st  day  of  July,  1866, 
and  on  the  remaining  part  thereof,  $106.19,  from  the 
13th  day  of  June,  1866,  which,  at  the  date  of  the  report, 
amounted  in  the  aggregate  to  $6846.50.  That  the  defend- 
ants, however,  were  entitled  to  recover,  by  way  of  counter- 
claim, the  sum  paid  by  them  for  board  of  the  workmen 
for  the  plaintiff^  $124,  and  also  the  sum  paid  for  him  for 
freight  and  cartage  on  things  sent  them  for  use  by  the 
plaintiff,  $29.50,  and  interest  on  said  sums  from  the  13th 
day  of  June,  1866,  which,  at  the  date  of  the  report, 
amounted  to  $176.72.  Which  sum,  being  deducted  from 
the  amount  recovered  by  the  plaintiff,  leaves  a  balance 
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of  $6669.78^  for  which  sum  the  plaintifiF  was  entitled  to  . 
judgment  against  the  defendants. 

J.  M,  Bobertsony  for  the  appellants. 

L  By  the  contract  the  respondent  agreed  to  furnish  the 
machinery  in  a  reasonable  time,  and  expressly  guaranteed 
it  '^  all  to  be  of  the  best  material,  and  subject  to  the  ap- 
proval of  your  (appellant's)  engineer,"  and  in  perfect  run- 
ning order,  (a.)  This  was  an  absolute  guaranty  against 
all  contipgencies.  The  price  to  be  paid  was  the  consid- 
eration for  such*  an  assumption  of  liability.  (6.)  Where 
the  law  imposes  a  duty  upon  a  party,  unforeseen  accidents 
or  the  act  of  God  may  excuse  him  from  performance. 
But  where  he  imposes  it  upon  himself  by  contract  of 
guaranty,  he  is  not  excused  from  fulfillment,  although 
prevented  by  the  act  of  Q-od.  {Hdrmany  v.  Bingham^  12 
N.  r.  Bep.  99.) 

n.  The  referee  erred  in  his  finding,  "  that  the  engine 
and  boilers,  when  delivered  to  the  defendants,  were  of  the 
best  material  in  common  use  for  such  purpose,  and  were 
in  perfect  running  order,''  although  he  finds  that  they 
were  not  new,  and  had  been  used  for  six  months,  (a.)  The 
referee  has  found  the  first  mentioned  fact  not  only  with- 
out any  evidence  to  sustain  it,  but  contrary  to  the  undis- 
puted fact,  as  found  by  himself,  that  the  defendants 
attempted  to  use  said  engine,  and  while  so  attempting  to 
use  it,  and  while  steam  was  in  the  boilers,  one  of  the  flues 
collapsed.  The  collapse  occurred  while  they  were  at- 
tempting to  use  the  boilers  for  the  purpose  for  which  they 
were  intended.  They  were  never  in  running  order,  for  in 
the  attempt  to  run  them  the  collapse  occurred.  The  re- 
spondent recognized  this  as  a  fact,  and  immediately 
removed  all  the  old  flues  and  replaced  them  by  others. 

in.  The  referee  erred  in  his  conclusion  of  law,  "  that 
the  plaintiff  is  not  liable  to  the  defendants  for  damages  re- 
sulting from  the  collapse  of  said  flue,  arising  from  the  loss 
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of  the  use  of  the  engine  and  boilers  and  other  machinery, 
for  the  time."  (a.)  The  referee  has  found  the  fact  that 
the  appellants  were  deprived  of  the  use  of  all  said  ma- 
chinery from  the  25th  of  April  to  the  13th  of  June ;  and 
that  during  that  period  the  work  of  the  mill  was  retarded, 
the  amount  of  cloth  manufactured  was  less,  and  of  less 
value  than  it  would  have  been  if  the  flues  had  not  col- 
lapsed, (b.)  The  respondent  having  agreed  to  do  this 
work,  the  law  implies  that  he  was  to  do  it  in  a  reasonable 
time.  (2  Pars,  on  Gont  660,  5^^  ecL  Sansom  v.  HhodeSy  8 
Scotty  544.  Davis  v.  Tallcoty  2  Kern.  184.)  He  himself  has 
fixed  what  was  a  reasonable  time  to  complete  the  work, 
by  giving  possession  of  it  as  a  finished  job  on  the  25th  of 
April.  It  was  not  finished  until  the  13th  of  June.  The  fail- 
ure of  the  respondent  to  complete  his  work  at  the  time, 
renders  him  liable  for  actual  damages.  (3  Pars,  on  Oont. 
155,  et  seq.) 

IV.  The  referee  erred  in  finding  that  the  engineer  of 
the  defendants  approved  of  the  boilers  after  the  collapse. 
The  evidence  is  conclusive  that  he  did  not  approve  of  the 
boilers,  and  there  is  no  evidence  to  the  contrary.  By  the 
agreement  the  approval  of  the  engineer  was  a  condition 
precedent  to  the  payment.  It  is  entirely  competent  for 
parties  thus  to  contract.  {Smith  v.  Brady^  17  N.  T.  Sep. 
173-176.    Butler  v.  Tucker,  24  Wend.  447.) 

Brown  dt  JEsteSy  for  the  respondents. 

I.  The  referee's  finding,  that  the  plaintifi*  was  not  liable, 
is  fully  justified  and  right,  for  the  following  reasons :  He 
had  previously  found  that  the  engine,  boilers  and  flues 
were  of  the  size,  proportions  and  character  called  for  by 
the  contract,  and  that  they  were  made  of  the  best  mate- 
rial, and  were  in  perfect  running  order.  That  the  col- 
lapse was  caused  by  pressure  of  steam  on  the  flue,  not 
from  defect  in  the  material.  That  the  engineer  approved 
of  the  boilers,  and  they  were  "  without  fault." 


NEW  YORK- JUNE,  1870.  319 


Cassidy  r.  Le  Fevre. 


n.  The  findings  of  the  referee,  and  his  conclusions,  are 
fully  sustained  by  the  evidence,  (a.)  The  defendants'  en- 
gineer approved  of  the  engine,  boilers,  flues  and  all.  This 
was  the  completion  of  the  job  and  performance  of  the  con- 
tract by  the  plaintiff'.  It  was  an  acceptance  of  the  boilers, 
&;c.,  as  a  compliance  with  the  agreement  (J.)  The  ine- 
qualities and  consequent  damage  of  the  cloth  manufac- 
tured, were  owing  to  other  causes  than  want  of  power. 
{c.)  The  flue  collapsed  after  the  fire  had  been  on  from  five 
to  eight  hours ;  much  more  than  enough  to  get  up  full 
pressure  of  steam,  and  the  pressure  of  steam  in  fact  caused 
the  collapse,  (d,)  The  damages  claimed  by  the  defend- 
ants were  speculative,  and  not  allowable,  (e.)  The  de- 
fendants examined  the  boilers  and  flues  for  themselves 
before  purchasing,  and  bought  with  full  knowledge  or 
opportunity  to  know  what  they  were.  (/.)  The  mill  man- 
ufactured as  much  or  more  cloth  intermediate  the  collapse 
and  completion  of  repairs  than  before,  (g.)  The  power 
was  insufficient  before  the  new  boilers  were  got,  and  same 
damage  resulted  then  to  the  goods,  as  after  the  collapse. 
(A.)  The  boilers  were  tested  to  130  lbs.  pressure  and  stood  it 
well,  and  they  were  in  all  respects  what  the  contract  called 
for.  (t.)  The  collapse  occurred  from  other  causes  than 
defective  flues,  to  wit,  from  breaking  of  steam  pipe  by 
fall  of  timber  upon  it.  (y.)  The  engine,  boilers  and  every- 
thing were  in  perfect  working  order,  (k,)  The  contract 
does  not  bind  the  plaintiff  to  furnish  the  boilers,  &c., 
within  any  specified  time.  He  was  simply  to  furnish  en- 
gine, boilers,  &c.,  to  be  approved  by  the  defendants' 
engineer,  and  this  he  has  done.  *^ 

ni.  The  plaintiff's  contract  was  to  deliver  boilers,  &c., 
that  should  be  approved  by  the  engineer  of  the  defendants. 
When  the  boilers  were  delivered  they  were  not  accepted 
till  other  fines  had  been  put  in,  and  then  were  approved 
and  accepted  by  the  defendants'  engineer.  This  was  a 
full  compliance  with  the  contract,  and  performance  there- 
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of.  The  contract  gave  the  plaintiff  the  right,  if  the 
boilers  were  not  accepted  and  approved,  as  first  delivered, 
to  deliver  others  or  improve  those  until  they  should  be 
approved.  This  is  the  true  construction  of  the  contract, 
and  it  is  absurd  to  say  that  the  plaintiff  is  responsible  for 
loss  of  use  of  the  mill,  or  anticipated  profits  on  goods  to  be 
manufactured,  while  he  should  be  doing  what  his  contract 
gave  him  the  right  to  do,  to  wit,  furnishing  such  boilers 
as  should  be  approved  by  the  defendants'  engineer.  The 
contract  contemplated  that  the  first  attempt  might  not  be 
satisfactory  or  approved,  but  the  plaintiff  was  to  make  it 
satisfactory,  which  he  ultimately  did,  as  the  defendants' 
engineer  and  witness  swears.  Again ;  the  contract  does 
not  bind  the  plaintiff  to  deliver  or  furnish  approved  boil- 
ers, &c.,  within  any  specified  time.  How,  then,  can  the 
defendants  recover  for  the  use  of  the  mill,  profits  on  cloth, 
work  or  board.  The  words,  "  all  to  be  of  the  best  mate- 
rial," are  merely  descriptive  of  the  class  of  material.  There 
is  no  warranty  in  the  agreement 

IV.  But  if  the  agreement  is  to  be  construed  as  contain- 
ing a  warranty,  binding  the  plaintiff  to  deliver  articles  of 
the  "best  material,"  in  the  first  instance,  and  as  a  "guar- 
anty" that  the  same  should  be  in  "perfect  running  order," 
so  that  the  defendant  could  maintain  an  action  for  non- 
compliance, still  it  is  insisted  and  submitted  that  the 
proof  shows  that  the  plaintiff  fully  performed.  The  proof 
all  shows  that  the  material  of  the  first  as  well  as  the  last 
flues,  was  the  best  ever  used,  unless  a  certain  other  specific 
brand  is  designated  and  contracted  for ;  and  the  proof 
also  shows  that  th^  whole  was  in  perfect  running  order. 
Again ;  it  is  submitted  that  the  warranty  (if  one)  only  re- 
lated to  the  job  when  completed,  and  not  to  such  portions 
of  the  articles  as  might  be  rejected  in  doing  it,  so  as  to  be 
approved  by  the  defendants'  engineer.  The  only  words 
of  warranty,  if  any,  are,  "  all  to  be  of  the  best  material 
and  in  perfect  running  order."    It  will  be  noticed  that 
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there  is  no  agreement  that  it  shall  be  new,  or  that  the 
flues  will  not  collapse,  or  will  sustain  any  given  amount 
of  pressure,  or  afford  any  given  amount  of  power,  or  that 
all  shall  be  in  perfect  running  order  within  any  designated 
period.  All  that  was  necessary  to  fulfill  the  agreement 
was,  that  the  material  called  by  the  trade  the  ^^best," 
should  be  furnished,  and  the  machinery  in  perfect  running 
order,  which  the  proof  shows  it  was. 

V.  The  evidence  entirely  satisfies  the  mind  that  the  col- 
lapse of  the  flue  arose  from  an  over  pressure  of  steam,  or 
from  the  concussion  by  the  breaking  of  the  steam  pipe,  or 
from  some  other  of  the  numerous  causes  which  the  wit- 
nesses say  might  produce  the  collapse.  The  fire  was  up 
much  longer  than  required  to  get  full  pressure,  as  both 
Gassidy  and  Unguelter  swear.  The  collapse  could  not  have 
arisen  from  defective  flue,  for  it  had  been  thoroughly  tested 
three  or  four  times  previously,  and  stood  the  test  well. 

YI.  If  the  defendants  could  establish  any  counter-claim 
at  all,  (which  we  utterly  deny,)  it  would  be  upon  the 
ground  of  warranty  of  the  articles.  If  a  warranty  were 
established,  on  which  the  defendants  could  recover,  the 
measure  of  damage  would  be  the  difference  between  the 
value  of  the  articles  if  as  warranted,  and  their  value  as 
they  were  in  fact.  Yet  the  defendants  have  not  even  at- 
tempted to  establish  one  penny  of  damage  on  this  prin-  . 
ciple,  but  have  gone  into  the  question  of  speculative  or 
possible  profits  of  their  mill,  which  are  not  recoverable  on 
any  principle  known  to  the  law.  (Blanchard  v.  Mt/j  21 
Wend.  342.  Eadky  v.  BaxenddUy  9  Eng.  L,  and  Eq.  B.  67. 
^Griffin  v.  Colver,  16  N.  T.  Bep.  489.) 

YII.  The  defendants  having  bought  the  boilers  after  a 
full  inspection,  and  opportunity  to  see  all  defects,  if  any, 
must  be  deemed  to  have  relied  upon  their  own  examina- 
tion and  judgment,  and  not  upon  any  warranty.  They 
are  therefore  remediless. 

Vol.  LVIL  21 
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By  the  Courtj  Ingraham,  P.  J.  The  contract  in  this  case 
was  to  furnisk  an  engine,  boilers,  &c.,  to  be  of  the  best 
materials  and  subject  to  the  approval  of  the  engineer^ 
delivered  on  board  of  a  boat,  &c.  The  plaintiff  was  to 
guaranty  that  they  should  be  in  perfect  running  order. 
Wo  time  for  the  completion  of  the  work  was  stated  in  the 
contract. 

The  engine  &c.  was  delivered  about  the  1st  of  March, 
1866,  and  the  defendants  gave  the  notes  in  suit  in  pay- 
ment, one  dated  1st  March,  1866,  and  one  dated  10th 
April,  1866.  About  the  25th  of  April,  1866,  on  attempting 
to  use  the  engine,  one  of  the  flues  collapsed,  so  as  to  pre- 
vent the  further  use  of  it  The  defendants  applied  to  the 
plaintiff,  who  promised  to  repair  the  flues,  putting  in  new 
ones,  which  repairs  were  completed  in  June  following, 
when  the  same  were  used  by  the  defendants. 

The  referee  found  that  the  engine  was  approved  by  the 
engineer,  but  the  boilers  were  not  passed  upon,  by  him ; 
but  that  they  were  approved  by  him  after  the  repairs,  and 
were  without  fault;  and  gave  judgment  for  the  plaintiff 
for  the  amount  due  on  the  notes. 

Some  of  the  findings  of  the  referee  upon  the  facts  are 
not  sustained  by  the  evidence,  and  if  the  question  in  this 
case  was  whether  the  defendants  were  bound  to  accept 
the  engine  when  tendered,  I  should  be  of  the  opinion  that 
the  report  could  not  be  sustained. 

But  it  seems  to  me  that  this  judgment  must  be  affirmed 
upon  other  grounds. 

There  was  no  time  stated  for  completing  the  contract 
When  the  engine  was  delivered,  it  is  conceded  to  have 
been  within  a  reasonable  time,  which  is  all  that  the  con- 
tract required.  When  so  delivered,  it  was  the  duty  of  the 
defendants  to  have  had  it  inspected  and  passed  upon  by 
the  engineer.  If  it  was  not  approved  of  by  them  it  should 
not  have  been  accepted.  If  it  be  said  that  its  sufficiency 
could  not  be  determined  until  after  trial,  when  the  flu^ 
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collapsed  and  the  defect  was  discovered,  the  defendants 
should  then  have  notified  the  plaintiff  of  their  determina- 
tion not  to  accept  it.  Instead  of  doing  so,  they  permitted 
him  to  make  alterations,  and  when  altered,  they  accepted 
it,  and  according  to  the  findings  of  the  referee,  their  en- 
gineer approved  of  it,  and  they  continued  to  use  it,  after- 
wards. 

Under  the  evidence  and  the  finding  of  the  referee,  we 
must  come  to  the  conclusion  that  after  the  flues  were 
altered  and  new  ones  substituted,  tlfe  engine  and  boilers 
were  approved  and  accepted.  The  only  question  then 
would  be  whether,  for  the  delay  caused  by  the  substitu- 
tion  of  new  flues,  the  defendants  could  recover  damages. 

It  is  said  by  Pratt,  J.,  in  The  Uian  Bank  v.  Garvety  (31 
Barb.  236 :)  '^  In  executory  contracts,  if  a  fraud  has  been 
perpetrated  against  a  party,  and  he  goes  on  and  performs 
the  contract,  on  his  own  part,  he  will  be  deemed  to  have 
waived  all  objections  which  he  might  have  made  on  ac- 
count thereof.  In  such  a  case,  after  having  performed 
without  objection,  he  can  neither  repudiate  nor  sustain  an 
action  for  damages." 

So  in  Smith  v.  Brady ^  (17  N.  T.  Rep,  187,)  Comstock,  J., 
says:  "A  person  may  accept  a  benefit  under  a  contract 
of  which  the  conditions  precedent  have  not  been  per- 
formed by  the  other  party ;  and  he  may  do  this  in  such 
circumstances  that  a  new  obligation  to  pay  for  the  benefit 
will  arise." 

In  VanderhiU  v.  The  Eagle  Iron  Works,  (25  Wend.  665,) 
there  was  an  engine  to  be  constructed,  and  when  put  on 
board  the  steamer  was  deficient  in  some  respects  from  the 
contract ;  and  the  court  held  that  the  acceptance  of  the 
engine  on  board  of  the  boat,  and  continued  use  and  enjoy- 
ment, was  to  be  deemed  a  waiver  of  the  condition  before 
payment  of  the  money,  and  that  all  that  could  be  required 
was  a  supply  of  the  deficient  articles. 

Here  the  defect  was  remedied  by  the  maker  with  the 
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assent  of  the  purchaser,  and  his  continued  nse  of  the  en- 
gine since  is  an  acceptance  of  the  same,  and  a  waiver  of 
any  claim  on  account  of  the  previous  defect. 

Judgment  affirmed. 

[FiBST  Dbpabthsitt,  Obbbbal  Tbbk,  June  6, 1870.    ^tgraJUunj  P.  J.,  and 
Cardoto  and  Oeo.  G.  Barnard,  Jastioes.] 


Tredwbll  W.  Remsbn  and  James  Hannegan,  plaintiffs  in 
error,  vs.  The  People,  defendants  in  error. 

On  the  trial  of  an  indictment  for  larceny  in  stealing  "  promissory  notes,"  a  wit- 
ness testified,  that  the  bills  stolen  "  were  of  the  currency  ordinarily  known  as 
greenbacks."  MM  that  this  proof  was  some  eyidence,  at  least,  of  their  gen- 
y^  uineness,  and  when  taken  in  coojonction  with  the  farther  fact,  to  which  he 
testified,  that  they  were  of  the  denomination  of  one  hundred  dollar  bills  of 
that  currency,  there  was  enough  evidence,  also,  of  the  value,  to  sustain  a 
conviction. 

Where  the  judge,  on  such  a  trial,  charged  the  Jury  that  good  character  should 
not  shield  the  prisoners,  if  fh>m  all  the  testimony  (which  of  course  included 

I  that  upon  the  subject  of  character)  the  jury  believed  them  to  be  guilty ; 
that  they  were  to  consider  all  the  evidence,  and  where  they  had  a  well 
reasoned  doubt  arising, out  of  att  the  testimony,  good  character  should  protect 
the  prisoners,  and  should  ensure  their  acquittal  if  the  jury  had  "  any  reason- 
able doubt  arising  out  of  the  whole  of  the  testimcmy ;"  EM  that  the  charge 
should  be  all  taken  together,  and  so  taken,  it  could  not  have  misled  the 
jury. 

EREOB  to  the  New  York  general  sessions*  The  pris- 
oners w^ere  indicted  for  grand  larceny,  in  stealing  from 
the  person  of  Q-eorge  W.  Wells,  "promissory  notes  for  the 
payment  of  money,  being  due  and  unsatisfied,  and  of  the 
kind  known  as  United  States  Treasury  notes,"  of  different 
denominations  and  values;  "promissory  notes  for  the 
payment  of  money ;  of  the  kind  known  as  bank  notes, 
being  due  and  unsatisfied,"  of  different  denominations  and 
values;  "bank  bills  of  banks  to  the  jurors  unknown,  and 
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of  a  number  and  denomination  to  the  jurors  unknown,  of 
the  value  of  one  thousand  dollars;"  due  bills  of  the  United 
States,  of  the  kind  known  as  fractional  currency,  due  and 
unsatisfied,  of  different  denominations  and  values ;  and  coin 
of  various  kinds  and  denominations.  On  the  trial,  Wells 
testified  to  the  stealing  from  his  person,  by  the  defendants, 
who  were  policemen,  of  his  wallet,  containing  from  9^30 
to  9435 ;  that  there  were  three  bills,  of  the  denomination 
of  (100  each,  and  the  balance  was  in  small  bills,  of  sizes 
not  remembered ;  that  it  was  of  the  currency  ordinarily 
known  as  greenbacks. 

Testimony  as  to  the  previous  good  character  of  the  pris- 
oners was  given.  Upon  that  subject  the  recorder  charged 
as  follows  :  "  They  (the  prisoners)  bring  evidence  of  pre- 
vious good  character,  and  certainly,  so  far  as  character  is 
concerned,  both  these  men  have  shown  an  exemplary 
character  from  childhood  up,  which  has  been  vouched  for 
by  the  fathers  of  the  respective  men,  and  by  gentlemen 
who  are  well  known  in  this  community,  as  has  been  stated 
to  you  by  the  district  attorney  in  his  summing  up ;  where 
tlae  evidence  is  positive,  leading  you  to  a  conviction,  logic- 
ally and  fairly  derived,  of  guilty,  from  all  the  testimony, 
the  simple  fact  that  a  person  possesses  previous  good 
character  will  be  of  no  avail.  It  is  only  in  cases  where 
you  have  a  well  reasoned  doubt,  a  doubt  logically  arrived 
at,  arising  out  of  all  the  testimony,  that  evidence  of  good 
character  steps  in,  and  then  it  becomes  your  duty  under 
your  oath  to  give  a  verdict  in  favor  of  the  prisoner ;  such 
will  be  your  duty  on  this  occasion,  if  you  have  any  such 
doubt  arising  out  of  the  whole  of  the  testimony." 

The  prisoners'  counsel  requested  the  court  to  charge, 

First.  That  the  evidence  failed  to  show  with  sufficient 
certainty  what  was  the  character  of  the  money  alleged  to 
have  been  stolen,  to  sustain  a  conviction  of  grand  larceny 
charged  in  the  indictment. 

Second,  That  the  evidence  failed  to  show  with  sufficient 
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certainty  what  was  the  value  of  the  money  alleged  to 
have  been  stolen,  to  sustain  a  conviction  of  grand  larceny 
charged  in  the  indictment 

Third.  That  good  character  was  a  fact  to  be  considered 
by  the  jury,  like  every  other  fact  in  the  case,  no  matter 
what  the  other  testimony  in  the  case  might  be. 

The  court  charged  the  third  proposition,  but  declined 
to  charge  the  first  and  second. 

The  jury  found  a  verdict  of  guilty,  against  both  de- 
fendants. 

S.  H.  Stuart^  for  the  plaintiffs  in  error. 

L  The  evidence  fails  to  show  with  sufficient  certainty 
what  was  the  character  of  the  notes  alleged  to  have  been 
stolen,  to  sustain  a  conviction ;  and  it  also  fails  to  show 
that  they  were  of  sufficient  value  to  sustain  a  convictiop, 
as  charged  in  the  indictment,  where  it  appears  that  the 
attention  of  the  court  and  of  the  district-attorney  was 
called  to  these  defects  of  proof,  before  the  case  was  given 
to  the  jury,  that  they  might  be  cured  by  further  testimony, 
if  it  were  possible  to  do  so.  The  only  evidence  in  the 
case,  respecting  the  character  and  value  of  the  property 
stolen,  is  in  the  testimony  of  Wells  :  "  I  had  from  ^30  to 
$435 ;  there  were  three  one  hundred  dollar  bills,  and  the 
balance  was  in  small  bills ;  I  do  not  know  the  size ;  it  was 
of  the  currency  ordinarily  known  as  greenbacks."  1.  The 
indictment  avers  that  a  great  variety  of  specified  kinds  of 
property  was  taken,  and  includes  a  large  number  of  dif- 
ferent promissory  notes  for  the  payment  of  money,  due 
and  unsatisfied,  of  the  aggregate  value  of  over  $10,000, 
(also  a  variety  of  gold,  silver  and  other  coins  and  fractional 
currency,)  all  specifically  described.  The  "promissory 
notes"  which  the  plaintiffs  are  charged  with  stealing,  are, 
in  the  indictment,  divided  into  three  classes.  Ist.  "  Prom- 
issory notes  for  the  payment  of  money  being  then  and 
there  due  and  unsatisfied,  and  of  the  kind  known  as  United 
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States  Treasury  notes,"  of  different  denominations  and 
values.  2d.  ^'Promissory  notes  for  the  payment  of  money 
of  the  kind  known  as  bank  notes,  being  then  and  there 
due  and  unsatisfied/'  of  different  denominations  and  values. 
3d.  ''Bank  bills  of  banks  to.  the  jurors  unknown,  and  of  a 
number  and  denomination  to  the  jurors  aforesaid  un- 
known, of  the  value  of  91000."  Promissory  notes  and 
bank  bills  were  not  the  subject  of  larceny  at  common  law. 
{Arch,  a  P.  165.  State  v.  TiUery,  1.  N.  ^  Mc.  6, 9.  Bex  v. 
fVatts,  24  K  a  L.  B.  573.  U.  S.  v.  Botaeny  2  Oranehj  G.  (7. 
133.  27.  S.  V.  Gamotj  Id,  469.)  But  having  been  made  so 
by  statute,  and  this  being  a  purely  statutory  lerceny,  the 
articles  st6len  must  be  particularly  described  by  pleading 
and  by  proof,  that  the  court  may  see  that  the  taking 
amounts  to  a  larceny,  at  law ;  for  if  it  does  not  appear  by 
the  pleading,  and  is  not  shown  by  the  proof,  that  the 
property  stolen  is  covered  by  the  statute,  no  conviction 
can  be  had.  {See  2  B.  S.  679,  §  66,  3d  ed.;  2  East  P.  C. 
1118;  Craven' 9  eaee^  Buse.  ^  By,  14,  110.)  There  is  no 
evidence  in  this  case  that  the  prisoners  took  any  one  of 
any  of  the  various  kinds  of  articles  described  in  the  in- 
dictment It  is  not  enough  that  the  jury  find,  generally, 
that  a  sum  of  money,  of  the  value  of  $430,  was  taken, 
consisting  of  some  one  or  more  of  the  notes  or  bills  de- 
scribed. They  must  be  able  to  say,  from  the  evidence, 
exactly  what  it  was  that  was  taken.  Here,  no  one  thing 
specified  in  the  indictment  is  referred  to  in  the  evidence ; 
no  "promissory  note"  is  mentioned — ^there  is  no  reference 
to  a  "treasury  note,"  or  to  a  "bank  note,"  or  to  a  "bank 
bill."  In  larceny,  there  must  be  an  averment  of  the 
specific  article,  and  there  must  be  proof  relating  to  that 
article.  {Bex  v.  Forsyth,  B.  dt  B.  274.  Bex  v.  JVy,  Id. 
482.  Bex  v.  Bandj  1  Dm.  C.  G.  517.)  The  whole  value 
of  the  property  alleged  in  the  indictment  to  have  been 
stolen  is  over  $10,000,  while  the  whole  amount  proved  to 
have  been  lost  is  less  than  $500.    No  one  can  say  whether 
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auy,  and  if  any^  which  of  the  articles  it  was  that  were 
taken.  In  BoncFs  cosBj  above  cited,  the  prisoner  was  in- 
dicted for  stealing  seventy  sovereigns,  one  hundred  and 
forty  half-sovereigns,  and  so  on^  enumerating  all  possible 
descriptions  of  coin.  The  evidence  was,  that  coin  of  the 
value  of  seventy  sovereigns  had  been  stolen  by  the  pris- 
oner, but  the  witness  was  unable  to  state  anyone  coin 
contained  in  the  lot  taken.  It  was  objected  that  there 
was  no  evidence  to  show  that  the  prisoner  had  taken  any 
particular  description  of  coin.  In  order  that  this  question 
might  be  considered  by  all  the  judges,  the  court  charged 
the  jury  that  they  could  convict,  if  they  were  satisfied  that 
the  prisoner  had  taken  a  sum  of  money  consisting  of  some 
of  the  coins  mentioned  in  the  indictment,  although  they 
could  not  say  which.  Upon  a  case  reserved,  the  judges 
decided  that  no  evidence  cpuld  go  to  a  jury  respecting  the 
whole  or  any  part  of  a  count,  unless  it  clearly  applies 
either  to  the  whole  or  to  some  definite  part  of  it.  That 
in  the  case  before  them,  the  only  construction  which  could 
be  put  upon  the  verdict,  when  viewed  in  the  light  of  the 
testimony,  was  that  the  prisoner  had  either  stolen  sove- 
reigns, or  half-sovereigns,  or  crowns,  or  some  other  coin 
among  the  list  of  coins ;  that  the  mere  taking  was  nothing, 
unless  there  was  a  taking  of  some  specific  coin.  Baron 
Alderson,  in  delivering  the  judgment  of  the  court,  says : 
"  We  think  this  conviction  wrong ;  the  count  includes  all 
kinds  of  money,  and  must  be  treated  exactly  as  if  the  in- 
dictment contained  a  series  of  counts,  each  charging  one 
species  alone ;  and  it  is  clear  that  the  jury  could  not  find 
a  man  guilty,  unless  they  could  affirmatively  say  that  he 
was  guilty  of  stealing  some  definite  thing  described  in  one 
of  the  counts ;  and  the  same  rule  must,  we  think,  apply 
if  they  are  all  included  in  one  count.  Suppose  a  convic- 
tion under  this  charge,  and  a  subsequent  indictment  for 
stealing  sovereigns.  How  is  the  prisoner  to  plead  and 
prove  that  he  has  been  before  convicted  of  that  offense  ? 
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All  the  proof  he  could  then  give,  if  this  verdict  stand, 
would  be  either  that  he  had  been  convicted  of  stealing 
sovereigns,  or  half-sovereigns,  or  crowns,  or  some  other 
species  of  coin.  We  think  this  cannot  be  just  to  a  pris- 
oner ;  on  the  other  hand,  if  he  has  been  convicted  of  the 
definite  crime  of  stealing  sovereigns,  and  acquitted  of  the 
rest  of  the  charge,  he  has  his  future  defense  either  on  the 
pWa  of  a  former  conviction  or  acquittal  as  to  the  whole 
charge.  But  on  this  verdict,  it  is  impossible  to  say 
whether  he  is  acquitted  or  convicted  of  any  particular  por- 
tion of  this  count ;  he  is  certainly  not  convicted  of  the 
whole."  Even  if  it  might  be  held  that  an  indictment 
•would  be  good  which  charged  the  stealing  of  a  gross  sum 
of  money,  stating  the  value  in  gross,  yet  that  could  not 
avail  in  this  case ;  because  here,  in  this  particular  indict- 
ment, the  property  is  specially  described,  and  alleged  to 
be  of  several  certain  and  particular  kinds.  Whatever  lax- 
ity of  description  may  or  not  be  allowed  in  indictments 
for  larceny,  the  rule  is  rigid  that  a  description  being  given, 
it  cannot  be  rejected  as  surplusage,  but  is  matter  of  sub- 
stance, and  must  be  proved  as  laid.  There  are  many 
authorities  on  this  point,  a  part  of  which  are  here  noted* 
(6  ^771.  Law.  Reg.  93.)  ''  Surplusage  in  an  indictment  con- 
sists of  such  matter  only  as  is  in  no  way  essential  to  the 
description."  {See  U.  8.  v.  Porter,  3  Day,  283.)  "Aver- 
ments that  flight  have  been  dispensed  with,  if  inserted  as 
descriptive  of  that  which  is  essential,  cannot  be  rejected  as 
surplusage,  and  no  matter  how  unnecessary  they  are,  they 
must  be  proved  as  laid."  {See  also  U.  S.  v.  Howard, 
3  Sumn.  12 ;  Alkenbrack  v.  The  People,  1  Denio,  80 ;  Arch. 
G.  P.  66 ;  The  People  v.  Jacksotn,  8  Barb.  637 ;  Whar.  A.  G. 
Law,  361 ;  The  People  v.  Wiley,  3  HUl,  194 ;  State  v.  Clarke, 
3  Foster,  429 ;  Gommonwealth  v.  Morrill,  8  Gush.  571 ;  State 
V.  Hughes,  1  Swan,  262 ;  Commonwealth  v.  Williams,  2  Gtish. 
583 ;  State  v.  Morrison,  24  Miss,  36 ;  Gommonwealth  v.  East- 
man, 2  Oray^  76 ;  State  v.  Shoemaker,  7  Mo.  B.  177 ;  Com- 
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manweaUh  v.  Wentz^  1  Ashm.  269  ;  State  v.  Sansomy  3  Brev. 
5 ;  StaU  V.  Tootle,  2  -ffarr.  541 ;  State  v.  iSTarm,  3  id,  559 ; 
(7ommontrea2^A  v  C(>pp,  15  ^.  jS^  Rep.  212 ;  C/oTnmontifeaZtA 
V.  James  J 1  Pick.  376 ;  Bex  v.  Edwards,  B.  &  B.  497 ;  -Bca? 
V.  McDermoUj  Id,  356 ;  5«a:  v.  Duffin,  Id.  365 ;  Z7.  iS'.  v. 
^(>ye,  1  Curtis  G.  C.  362 ;  John.  v.  2%e  ^Sio^e,  24  Miss.  B.  569.) 
It  follows,  therefore,  that  the  descriptive  averments,  that 
the  property  stolen  consisted  of  "  promissory  notes  for  the 
payment  of  money  then  and  there  due  and  unsatisfied," 
and  "  promissory  notes  for  the  payment  of  money  of  the 
kind  known  as  bank  notes,  then  and  there  due  and  un- 
satisfied," are  in  all  respects  material,  and  the  proof  must 
show  that  those  things  were  stolen.  Now  the  proof  in 
this  case  is,  that  the  witness  lost  ^' three  HlOO  bills.'' 

The  only  reference  in  the  indictment  to  bills,  is  to  "  bank 
bills  of  banks  to  the  jurors  aforesaid  unknown,  and  of  a 
number  and  denomination  to  the  jurors  unknown,  of  the 
value  of  $1000."  In  order  to  bring  them  within  the  de- 
scription of  this  averment,  the  evidence  must  show  not  only 
that  these  three  ||100  bills  were  hank  bills,  were  due  and  un- 
satisfied, and  that  they  were  collectively  of  the  precise  value 
of  $1000.  It  is  a  rule  always  adhered  to,  that  when  an  in- 
dictment charges  a  larceny  of  articles  collectively,  assigning 
a  gross  value  to  the  lump,  (as  this  averment  about  bank 
bills  does,)  there  cannot  be  a  conviction  of  stealing  a  part 
of  the  gross  value  alleged.  {Bex  v.  Forsyth,  B.  &  B.  274. 
Commonwealth  v.  Smith,  1  Mass.  B.  245.  The  People  v.  Wiley, 
3  Hill,  194.  Wilson  v.  State,  1  Por.  118.  Hope  y.  Common' 
wealth,  9  Mete.  134.  O'Connell  v.  Commonwealth,  7  id.  460. 
Commonwealth  v.  Morrill,  8  Cush.  57\.  Whart.  Am.  C.  L. 
613.)  When  the  substance  of  the  charge  is  stealing  an  un- 
known number  .of  promissory  notes,  and  the  gross  value  is 
charged,  the  actual  value  must  be  stated,  and  that  value 
must  be  proved  as  stated.  An  omission  to  do  either  is  fatal. 
Here,  the  only  fact  of  description,  and  the  only  means  of 
identification  of  the  "bank  bills,''  is  the  fact  of  value,  viz.. 
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that  they  were  of  the  value  of  lllOOO,  and  a  variance  between 
the  proof  and  this  description  mast  defeat  a  conviction. 
If  the  parcel  of  bills  charged  to  be  stolen  and  to  be  of  the 
gross  value  of  $1000  are  not  proved  to  be  of  that  value^ 
then  it  is  not  that  parcel  to  which  the  proof  relates.  Nor 
can  it  be  said  that  the  use  of  the  term  ''greenbacks"  by 
the  witness,  in  his  evidence,  is  a  description  of  anything 
mentioned  in  the  indictment.  The  property  there  de- 
scribed are  "promissory  notes,  due  and  unsatisfied,"  and 
the  like ;  and,  as  has  been  said,  nothing  which  is  descrip- 
tive of  the  property  alleged  to  have  been  stolen,  whether 
it  be  necessary  or  not,  can  be  considered  as  surplusage,  but 
is  matter  of  substance,  and  must  be  proved  as  laid.  See 
the  authorities  above  cited,  and  also,  U,  S.  v.  OleWf  4  Wash. 
C.  C.  700 ;  WhaH.  361,  629,  630 ;  Commonwealth  v.  Atwood, 
11  Mass.  B.  93;  Commonwealth  v.  Tuck,  20  Fiek.  356,  364 ; 
U.  S.  V.  LaThcaster,  2  McL.  431 ;  U.  S.  v.  Keen,  1  id.  429 ; 
State  V.  Noble,  15  Me.  B.  476 ;  U.  S.  v.  Brown,  3  McL,  233 ; 
Bex  V.  Craven,  B.  ^  B.  14,  3  Hill,  So.  0.  B.l;  Thatcher 
C,  C.  722.  The  term  "  greenbacks,"  I  need  hardly  say,  is 
not  definite,  and  certainly  is  not  confined  in  its  use  to  the 
notes  and  bills  embraced  by  the  indictment,  and  there- 
fore clearly  cannot  be  accepted  as  proof  of  what  the  par- 
ticular things'  stolen  consisted  of. 

2.  .The  evidence  fails  to  show  that  the  things  charged 
to  have  been  taken  were  of  any  value  whatever.  The 
statute  determines  how  the  value  of  promissory  notes,  &;c., 
is  to  be  measured.  "The  amount  due  thereon,  or  secured 
thereby  and  remaining  unsatisfied,*  shall  be  deemed  to  be 
the  value  thereof"  (2  B.  S.  4th  ed)  Although  all  the 
"notes"  in  the  indictment  are  therein  described  as  being 
"  due  and  unsatisfied,'*  there  is  not  one  word  of  proof  that 
such  was  the  fact ;  and,  therefore,  there  is  not  one  word 
of  proof  that  they  were  of  any  value  whatever ;  for  unless 
there  was  something  "due  thereon,"  or  "secured  thereby 
and  remaining   unsatisfied,"  there  is  nothing  by  which 
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their  value,  as  far  as  larceny  is  concerned,  can  be  determ- 
ined ;  for  the  statute  sajs  that  that  shall  be  their  value  for 
the  purposes  of  a  prosecution  for  the  larceny  of  them. 
(See  The  PeopU  v.  LoomiSy  4  Denio^  380.)  The  phrase, 
'*  three  $100  bills,  greenbacks/'  is  no  evidence  of  the  value 
of  these  bills  or  of  their  genuineness,  or  that  they  had  ever 
been  received  or  paid  as  genuine  and  valuable  bills.  The 
witness  states  he  had  (430,  but  that  single  and  simple 
statement  is  no  proof  of  the  value  and  genuineness  of  the 
bills  of  which  he  supposed  that  amount  to  consist.  The 
word  "  dollar"  imparts  no  value,  and  is  only  a  term  used 
in  computation  to  express  a  value  existing  somewhere  else, 
and  consisting  of  some  particular  thing.  So  the  words 
"four  hundred  and  thirty  dollars,"  in  the  evidence,  are 
meaningless,  (except  in  an  abstract  sense,)  and  cannot  be 
taken  as  proof  imparting  value  to  the  unknown  number 
of  "  bills"  claimed  to  have  been  stolen.  It  was  held,  {Rex 
V.  Fry^  B.  (k  B.  481,)  that  the  words  "  ten  pounds,"  in  an 
indictment  for  larceny,  conveyed  no  idea  of  value.  See 
also  People  v.  Johnson^  (4  Benioj  364,)  which  is  an  authority 
conclusive  upon  this  point.  The  statement  of  the  com- 
plaining witness  can  be  taken  to  mean  only  that  he  lost 
what  purported  to  represent  that  amount,  nothing  more; 
whether  it  was  in  fact  of  that  value,  or  any  value,  is  en- 
tirely uncertain.     (Johnson  v.  The  People^  4  Denio^  364.) 

n.  This  indictment  is  for  larceny  from  the  person. 
There  was  a  general  verdict  of  guilty.  Under  that  ver- 
dict, had  the  proof  shown  that  the  amount  stolen  was  less 
than  twenty-five  dollars,  the  prisoners  could  still  have  been 
punished  as  for  grand  larceny;  they  might  also  have  been 
punished  as  for  petit  larceny.  [Laws  of  1860,  ch  508,  §  33.) 
The  Court  of  Appeals  have  expressly  held,  and  that  too 
on  an  indictment  precisely  similar  to  this,  that  the  pris- 
oner, in  all  cases  where  this  form  of  indictment  is  used, 
has  a  right  to  require  that  the  jury  find  whether  the  value 
proved  exceeds  twenty-five  dollars  or  not.     Had  the  court 
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charged  the  jury  in  this  case  in  accordance  with  the  law, 
and  (upon  the  subject  of  value)  as  requested  by  prisoners' 
counsel,  they  would  have  found  the  exact  value  of  the 
property  stolen.  As  it  is,  their  general  verdict  fixes  it  at 
$10,000,  while  the  proof  shows  that  it  did  not  amount  to 
one-twentieth  part  of  that  sum,  which  leaves  it  entirely 
possible  that  if  the  jury  had  been  instructed  in  the  law, 
they  might  have  convicted  the  accused  of  petit  larceny 
from  the  person,  instead  of  grand  larceny.  {See  WiUiams 
V.  The  People^  24  N.  T.  Rep.  405.) 

The  view  of  the  weight  and  effect  of  good  character  taken 
by  the  recorder  in  his  charge,  has  been  long  since  repudiated 
by  the  courts,  both  in  this  country  and  in  England.  "It 
has  been  usual,"  says  Sir  William  Bussell,  "  to  treat  the 
good  character  of  the  party  accused  as  evidence  to  be  taken 
into  consideration  only  in  doubtful  cases.  Juries  have 
generally  been  told  that  where  the  facts  proved  are  such 
as  to  satisfy  their  minds  of  the  guilt  of  the  party,  charac- 
ter, however  excellent,  is  no  subject  for  their  considera- 
tion ;  but  when  they  entertain  any  doubt  as  to  the  guilt 
of  the  party,  they  may  properly  turn  their  attention  to  the 
good  character  which  he  has  received ;"  (almost  the  words 
of  the  recorder  in  this  case  ;)  "  it  is,  however,  submitted 
that  the  good  character  of  the  party  accused,  when  satisfac- 
torily established  by  competent  witnesses,  is  an  ingredient 
which  ought  always  to  be  submitted  to  the  consideration 
of  the  jury ;  *  *  and  the  correct  course  seems  to  be,  not 
in  any  case  to  withdraw  it  from  consideration,  but  to  leave 
the  jury  to  say,  from  the  evidence,  whether  an  individual, 
whose  character  was  previously  unblemished,  has,  or  has 
not,  committed  the  crime  laid  to  his  charge."  (2  RuBsell 
on  OrimeSf  785.)  Sergeant  Talfourd  says :  "  According  to 
the  language  used  by  judges  in-  their  charges,  character  is 
in  no  case  of  any  value.  They  say  that,  in  a  clear  case, 
character  has  no  weight ;  but  if  the  case  be  doubtful,  if 
the  scale  hang  even,  then  the  jury  ought  to  throw  the 
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weight  of  character  in  the  scale,  and  to  allow  it  to  turn 
the  balance  in  favor  of  the  prisoner.  But  the  same  judges 
will  tell  juries  that,  in  every  doubtful  case,  they  ought  to 
acquit,  stopping  far  short  of  the  even  balance,  and  that  the 
prisoner  is  entitled  to  the  benefit  of  every  reasonable  doubt. 
In  clear  cases,  therefore,  character  is  of  no  avail,  and  in 
doubtful  cases  it  is  not  v^anted.  It  is  never  to  be  consid- 
ered by  the  jury  but  when  the  jury  would  acquit  without 
it.  The  sophism  lies  in  the  absolute  division  of  cases  into 
clear  and  doubtful,  without  considering  character  as  an 
ingredient  which  may  render  that  doubtful  which  would 
otherwise  be  clear."  (Dick.  Quar,  Sess.  6th  ed.  563.)  In 
this  country,  the  view  taken  by  these  learned  jurists  has 
been  adopted  and  approved  wherever  the  subject  has  been 
brought  before  the  courts.  In  The  People  v.  Lamb,  (2  KeyeSy 
378,)  the  judge  at  the  trial  had  charged  on  the  subject  of 
character;  in  reviewing  which,  the  Court  of  Appeals  say: 
"In  80  far  as  the  charge  left  it  (good  character)  to  the 
discretion  of  the  jury,  to  utterly  disregard  the  uncontra- 
dicted evidence  of  the  defendants  good  character,  (and  it 
seems  to  have  done  so,  unqualifiedly,)  it  was  erroneous, 
and  prejudicial  to  the  defendant.  The  rule  is,  that  such 
evidence  must  in  any  event  be  considered  by  the  jury 
together  with  the  other  circumstances  of  the  case.  It  is 
not  merely  of  value  in  doubtful  cases,  but  will  of  itself 
sometimes  create  a  doubt  where  none  could  exist  without 
it,"  &c.  See  also,  to  the  same  effect,  Cancemi  v.  The  Peophy 
16  N.  r.  Rep.  501 ;  8teven9  v.  The  Peophy  4  Park  396 ; 
Felix  V.  The  State,  18  Ala.  Rep.  720;  State  v.  Ford,  3  Strob- 
harty  517 ;  WehiUr's  case,  5  Gu9h.  295 ;  5  Porter y  382 ;  Ryan 
V.  The  Peophy  19  Alb.  Pr.  R.  232.  That  this  portion  of 
the  recorder's  charge  was  "  erroneous,  and  prejudicial  to 
the  prisoner,"  seems  certain,  and  therefore  is  necessarily  a 
ground  for  reversal  of  the  judgment. 

An  erroneous  charge  will  be  reason  for  setting  aside  a 
verdict,  unless  it  is  shown  that  the  error  did  not  affect  the 
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verdict.  It  is  not  for  the  party  aggrieved  to  show  how  he 
was  injured  by  it;  it  is  for  the  people  to  show  that  no 
injury  could  possibly  have  arisen  from  the  error.  {Oreene 
V.  Whitey  37  N.  T.  Rep.  406.  Clarice  v.  Butcher,  9  Cowen, 
674.  G.ar^dA.  Railroad  Co.  v.  Belknap,  21  Wend.  354. 
The  People  v.  Wiley,  3  HiU,  194.  Thatcher  v.  Jones,  31 
Maine  Rep.  528.  Lane  v.  Cromhie,  12  Pick.  177.  The  People 
V.  Branehy,  32  N.  T.  525.)  If  it  be  said  that  the  request 
to  charge,  with  the  recorder's  remark,  "  I  charge  your 
third  proposition,"  is  to  be  taken  as  a  portion  of  the  charge 
to  the  jury,  it  is  a  sufficient  reply  to  state  that  the  words 
of  the  request  were  written,  and  read  by  the  counsel  for 
the  prisoners  to  the  court;  that  the  propositon  of  law 
therein  contained  was  not  declared  by  the  recorder  to  the 
jury ;  that  the  attention  of  the  jury  was  not  called  to  it, 
either  by  court  or  counsel ;  that  although  they,  or  some 
of  them,  may  have  heard  it  read  by  the  prisoners'  counsel, 
it  still  was  not  addressed  to  them;  that  the  recorder's 
remark  in  reply  was  directed  to  the  counsel  and  not  to  the 
jury,  as  his  words  show:  "I  charge  your  third  proposi- 
tion ;"  that  there  was  three  (and  it  would  have  been  the 
same  had  there  been  twenty)  propositions  contained  in  the 
request ;  that  the  recorder,  in  accepting  and  declining  them, 
referred  to  them  by  number,  and  not  by  mentioning  the 
matters  which  he  approved  or  denied ;  that  the  jury,  even 
had  they  heard  them  read  to  the  court  by  counsel,  are  not 
supposed  to  recognize  important  legal  propositions  by  the 
number  which  the  judge  uses  to  distinguish  them  from 
each  other,  (and  where  the  series  is  long  no  one  could  do  it, 
even  with  the  strictest  attention,)  and  that  the  true  intend- 
ment of  a  request  to  charge  is,  that  the  judge  will  embody 
the  matters  contained  in  the  request  in  the  instructions  he 
gives  to  the  jury,  when  he  commits  the  case  to  them.  {See 
Colquitt  V.  Thomae,  8  Oeo.  R.)  Now,  if  it  is  to  be  taken 
and  understood  that,  in  his  charge  to  the  jury,  the  recorder 
embodied  this  request,  then  I  say  that  whether  he  told  the 
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jury  they  must  consider  the  question  of  good  character 
like  every  other  que^ion  in  the  case,  or  not,  it  is  beyond 
contradiction  that  he  told  them  that  good  character  was 
of  no  avail,  except  in  a  doubtful  case,  fcc,  which  is  error 
equally  certain,  and  fatal  in  this  as  in  any  other  view  of 
the  question.  But  I  respectfully  repeat  that  when  the 
recorder  actually  came  to  charge  the  jury,  he  not  only  did 
not  charge  this  proposition,  but  charged,  in  practical  effect, 
as  absolutely  contrary  to  its  purpose  and  spirit  as  it  was 
possible  for  him  to  do.  "  Where  the  evidence  is  positive, 
leading  you  to  a  conviction,  logically  and  fairly  derived, 
of  guilty  from  all  the  testimony,  the  simple  fact  that  a 
person  possesses  previous  good  character  will  be  of  no 
avail.  It  is  only  in  doubtful  cases  *  *  *  that  evidence 
of  good  character  steps  in,"  &c. 

S.  B.  Oarvitif  (dist.  att'y,)  for  the  people. 

By  the  Caurty  Cardozo,  J.  This  case  differs,  essentially, 
from  that  of  Johnson  v.  The  People^  (4  Benioj  364,)  relied 
on  by  the  prisoners.  In  that  case  there  was  no  proof  of 
the  existence  of  the  banks,  which  were  foreign  ones,  which 
it  was  claimed  had  issued  the  notes ;  nor  any  evidence  of 
their  genuineness.  Had  there  been  any — even  that  the 
bills  had  been  passed  as  genuine — ^and  it  had  been  left  to 
the  jury  to  say,  upon  that,  whether  the  banks  existed,  and 
whether  the  notes  were  genuine,  it  is  plain  that  the  judg- 
ment would  have  been  sustained.  Here  the  witness  testi- 
fied that  the  bills  stolen  "  were  of  the  currency  ordinarily 
known  as  greenbacks,"  a  term,  as  applied  to  money,  well 
understood.  I  think  this  proof— that  these  particular  bills 
were  part  of  that  currency — is  some  evidence,  at  least,  of 
their  genuineness ;  and  when  taken  in  conjunction  with 
the  further  fact  to  which  he  testified,  that  they  were  of  the 
denomination  of  one  hundred  dollar  bills  of  that  currency. 
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there  was  enough  evidence,  also^  of  the  value,  to  sustain 
the  judgment. 

Eeapecting  the  exception  to  the  charge  upon  the  subject 
of  character,  I  think  it  enough  to  reiterate,  substantially, 
what  I  said  upon  thQ  motion  for  a  stay  of  proceedings.  The 
charge  of  the  recorder  should  all  be  taken  together,  and 
I  think  could  not  have  misled  the  jury.  The  recorder,  in 
accordance  with  the  request  of  the  prisoners'  counsel,  and 
in  the  language  of  the  request,  charged  ^'  that  good  char- 
acter is  a  fact  to  be  considered  by  the  jury,  like  every 
other  fact  in  the  case,  no  matter  what  the  other  testimony 
in  the  case  may  be."  A  fair  examination  of  the  charge 
shows  that  the  recorder  only  meant  to  tell  the  jury  that 
good  character  should  not  shield  the  prisoners,  if  from 
all  the  testimony — ^which  of  course  included  that  upon  the 
subject  of  character — ^the  jury  believed  them  to  be  guilty. 
That  the  jury  were  to  consider  all  the  evidence,  is  re- 
peated by  the  recorder  in  several  forms.  He  said  to  the 
jury,  "where  you  have  a  well  reasoned  doubt  arising  out 
of  all  the  testimony y**  good  character  should  protect  the 
prisoners,  and  should  ensure  their  acquittal  in  this  case, 
if  the  jury  "  have  any  such  doubt  arising  out  of  the  whole 
testimony." 

Upon    the    whole,  I  think  the  judgment  should  be 

affirmed. 

Judgment  affirmed. 

[F1B8T  Dbpabthbitt,  Qbnbbal  TbbXi  June  6, 1870.    Jit^rahaoi,  P.  J,,  and 
Cardoto  and  Oeo,  0.  Bammrd,  JuataoeB.] 
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Martin  Allbn,  plaintiff  in  error,  vs.  The  People,  defend- 
ants in  error. 

In  the  impanneling  of  the  jnry,  in  a  criminal  case,  one  of  the  jurors  was  asked 
"  if  he  had  formed  an  opinion  as  to  the  general  character  of  the  prisoner  ?*' 

y^.  He  replied  that  he  had ;  that  "  his  general  character  was  bad ;"  and  that 
"he  (the  juror)  was  biased."  Seld  that  these  admissions  rendered  the 
juror  incompetent.    Ingrahax,  P.  J.,  dissented. 

'  Whatever  objection  there  may  have  been,  under  the  English  system,  to  two 
grand  juries  sitting  in  the  same  county  at  the  same  time,  the  Code  has 
relieved  the  difficulty.  The  20th  section  directs  that  the  courts  of  oyer  and 
terminer  shall  be  held  twice  annually,  in  every  county,  and  as  many  more 
terms  as  the  judges  shall  appoint.  The  23d  secUon  provides  for  extra  courts 
to  be  appointed  by  the  governor,  and  the  24th  section  provides  for  the 
adjournment  of  any  court  to  a  future  day.  The  holding  of  one  branch  of 
the  court  does  not  prevent  the  holding  of  the  regular  courts  as  directed  by 
the  statute.    Fer  Ingbahax,  P.  J. 

9 

ERROR  to  the  New  York  general  sessions.  The  plain- 
tiff in  error  was  indicted  in  the  court  of  oyer  and 
terminer,  in  the  county  of  New  York,  on  the  9th  of 
November,  1869,  for  grand  larceny,  in  stealing  money 
from  a  house.  The  indictment  was  afterwards  ordered  to 
be  sent  to  the  court  of  general  sessions  for  trial.  On  the 
trial  there,  Thomas  F.  McDowell,  a  juror,  being  chal- 
lenged for  favor,  was  asked  if  he  had  formed  any  opinion 
as  to  the  prisoner's  general  character.  He  replied  that  he 
had.  Q.  "  What  is  the  opinion  V  A.  "  Well,  as  to  his 
character,  I  have  heard  nothing ;  I  am  biased."  Q.  "  What 
is  the  opinion  you  have  formed  as  to  his  general  charac- 
ter?" A.  "My  general  opinion  is  that  it  is  bad."  The 
prisoner's  counsel  requested  the  court  to  charge  the  triors, 
as  matter  of  law,  that  the  juror  was  incompetent.  This 
was  refused,  and  the  question  was  submitted  to  the  triors, 
who  found  him'  to  be  competent. 

Before  the  jury  were  sworn  in  chief,  the  prisoner's 
counsel  interposed  a  special  plea,  viz:  That  the  grand 
jury  by  whom  the  indictment  was  found  on  the  9th  of 
November,  1869,  of  which  grand  jury  Charles  H.  Haswell 
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was  the  foreman — a  grand  jury  held  in  the  court  of  oyer 
and  terminer,  presided  over  by  Mr.  Justice  Ingraham, 
and  convened  on  the  1st  Monday  in  October,  1869 — was 
an  illegally  constituted  grand  jury  and  tribunal,  as  at  the 
time  the  grand  jury  preferred  and  found  this  bill  of  in- 
dictment, a  grand  jury  previously  duly  impanneled  accord- 
ing to  the  law  and  the  statute  in  such  case  made  and 
provided,  was  then  in  session  at  the  court  of  oyer  and 
terminer,  then  being  held  before  his  honor  Albert  Car- 
Dozo,  one  of  the  justices  of  the  Supreme  Court;  and  this 
the  defendant  was  ready  to  verify. 

The  court  overruled  the  plea,  upon  the  ground  that  such 
plea  should  have  been  interposed  before  pleading  to  the 
indictment ;  and  that  having  pleaded  not  guilty,  without 
raising  the  objection,  the  prisoner  had  waived  the  right 
to  urge  it  afterwards. 

The  jury  having  found  the  prisoner  guilty,  his  counsel 
moved,  in  arrest  of  judgment,  that  the  indictment  on  which 
the  prisoner  had  been  tried  and  convicted  was  an  invalid 
one ;  and  one  illegally  found  and  presented,  by  a  grand 
jury  illegally  held  and  unlawfully  constituted  and  im- 
panneled, and  which  was  presided  over  by  Justice  Ingra- 
HAM ;  there  having  been,  at  the  time  such  grand  jury  was 
impanneled,  a  lawfully  and  legally  impanneled  grand 
jury  of  an  oyer  and  terminer  then  actually  in  session,  over 
which  the  honorable  Albert  Cardozo  presided,  at  a  law- 
fully constituted  court  of  oyer  and  terminer,  in  and  for 
the  city  and  county  of  New  York;  it  being  expressly  con- 
trary to  law  that  two  grand  juries  should  be  in  session  in 
the  same  county,  at  the  same  time.  And  counsel  also 
moved,  on  the  same  grounds  as  set  forth  in  the  special 
plea  offered  to  be  interposed  by  prisoner's  counsel  before 
the  jury  were  sworn ;  but  the  court  denied  the  motion, 
upon  the  ground  that  there  was  no  such  question  properly 
before  the  court ;  and  the  prisoner's  counsel  excepted. 
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Wm,  F.  HowBy  for  the  plaintiff  in  error. 

I.  The  court  of  general  sessions  had  no  jurisdiction  of 
the  case,  nor  of  the  prisoner,  for  purposes  of  trial.  Be- 
cause the  indictment  upon  which  he  was  arraigned  had 
been  presented  by  a  body  of  men  acting  as  the  grand 
jury  of  the  county  for  the  court  of  oyer  and  terminer,  but 
which  was  not  the  grand  jury  of  the  county  in  that  court, 
and  had  no  lawful  authority  to  ^ct  as  such.  There  was 
a  properly  authorized,  appointed,  organized  and  created 
grand  jury  then  and  there  in  existence  and  in  session,  and 
there  could  not  be  two  grand  juries  in  and  for  the  said  court 
at  one  and  the  same  time.  Under  the  old  English  law  there 
could  be  two  grand  juries  in  the  same  county,  in  two 
courts  of  different  jurisdictions,  in  the  same  county. 
(2  Hale* 9  P.  (7.)  There  never  was  a  time,  even  at  the* 
common  law,  when  there  could  be  two  courts  at  the  same 
time,  each  with  a  grand  jury,  in  the  same  county,  where 
the  courts  had  identically  the  same  jurisdiction.  The  case 
seems  never  to  have  been  suggested  in  the  books,  until, 
owing  to  the  peculiar  composition  of  the  court  of  sessions, 
viz.,  that  it  should  be  composed  of  two  or  more  justices 
of  the  county,  one  of  whom  should  be  of  the  quorum,  the 
question  was  proposed  as  one  which  might  occur.  It  was 
admitted  that  under  the  law  any  two  justices  of  the  county, 
one  of  them  being  of  the  quorum,  could  hold  courts  of 
sessions  at  any  place  in  the  county  appointed  by  them, 
and  could  issue  precepts,  &c.  This  question  was  raised 
by  Mr.  Justice  Lambard,  "  That  if  two  or  more  justices 
appoint  a  sessions  to  be  holden  in  one  town,  and  so  many 
more  appoint  a  sessions  in  another  town,  the  same  day, 
are  the  presentments  made  in  both  good  ?"  And  it  was 
concluded  that  they  were  both  bad  and  void,  for  being 
both  equal  in  authority,  one  might  present  a  matter  one 
way,  and  the  other  might  present  the  same  matter  in  a 
manner  directly  the  reverse  of  it,  and  which  should  pre- 
vail?   And  that  the  justices  by  whose  forwardness  such 
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division  happens,  or  on  whom  sach  miscarriage  happens, 
are  punishable  by  information  and  fine,  or  patting  out 
of  commission,  as  the  case  shall  require.  {Dalt.  ch.  185. 
Bums,  tit.  Sessions.)  Thus  it  appears  that  if  there  be  two 
courts  of  different  powers,  or  having  a  different  limit  to 
their  jurisdiction,  they  may  each  issue  their  precept  for  a 
jury  to  inquire,  &c.;  but  that  in  the  same  court,  or  in 
branches  of  the  same  court,  but  one  jury  can  be  sworn  at 
once,  or  at  one  term ;  though  it  is  held  that  after  the  dis- 
charge of  a  grand  juiy,  another  one  may  be  sworn  in  the 
same  court.  Lambard  says  {lib.  4,  oh.  5)  of  grand  juries: 
An  indictment  is  an  accusation  at  suit  of  the  king  by 
the  oaths  of  twelve  men  of  the  same  county  wherein 
the  offense  was  committed,  returned  to  inquire  of  all 

^offenses  in  general  in  the  county,  which  are  determinable 
by  the  court  into  which  they  are  returned.  An  indict- 
ment, says  an  ancient  authority,  is  a  bill  or  declaration  of 
complaint  drawn  up  in  form  of  law,  exhibited  for  some 
offense  criminal  or  penal,  preferred  to  a  grand  jury;  upon 
whose  oaths  it  is  found  to  be  true  before  a  judge,  or  others 
having  power  to  punish  or  certify  the  offense.  {Terms  de 
Ley,  293.)  Courts  of  oyer  and  terminer  were  courts  of  gen- 
eral jurisdiction ;  courts  of  sessions  of  limited  jurisdiction ; 
each  could  issue  precepts  to  the  sheriff  to  return  a  grand 
jury  to  inquire  concerning  offenses  within  their  respective 
jurisdictions.    The  oyer  and  terminer  could  not  proceed 

.  upon  indictments  not  taken  before  themselves,  except  by 
special  commission,  for  they  were  to  inquire,  hear  and 
determine;  and  even  justices,  having  the  more  general 
commission  of  oyer  and  terminer  and  general  jail  delivery, 
could  not  proceed  upon  indictments  presented  to  courts 
of  sessions.  {Wood's  Inst  478.  2  Hawk.  24.)  In  this 
State,  our  courts  of  oyer  and  terminer  take  the  place  of, 
and  exercise  the  powers  confided  in  England  to  general 
commissions  of  oyer  and  terminer  and  general  jail  deliv- 
ery.   The  only  difference  is,  that  here  certain  periods  and 
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persons  are  appointed  for  the  holding  of  them ;  there,  a 
commission  is  issued  for  each  assizes.  In  England  all 
courts  of  oyer  and  terminer  are  created  by  the  king's  com- 
mission ;  here,  all  courts  of  oyer  and  terminer  are  likewise 
created  by  the  ''king,"  (the  people,)  who  has  said  (by 
law)  that  instead  of  issuing  a  commission  for  each  court 
of  oyer  and  terminer  in  each  county,  there  shall  be  at 
least  two  in  each  county  in  each  year;  but  the  people  have 
reserved  the  right  to  create  other  courts  of  oyer  and 
terminer  by  commission.  {See  Fitzherbert's  Nat.  Brev, 
110;  Jacobs'  Law  Die,  tit  "0.  and  Tr  and  ''Gaol  Deliv- 
ery ;''  Tomlins^  Law  Die.  same  titles;  4  Black.  Com.  269; 
Miller's  case,  9  Gowen,  730 ;  Laws  of  1823,  p.  211,  §  9,  where 
certain  Judges  were  authorized  by  virtue  of  their  office  to  hold 
the  0.  and  T.  '^without  any  other  commission \*'  2  B.  S.  378, « 
§  13,  et  seq.;  Laws  of  1847,  ch.  280 ;  1  B.  L.  1813,  335,  et 
seq.;  1  R.  dt  B.  174 ;  Laws  of  1683 ;  Orders  of  1699  and 
1704;  Brad.  Got  Laws,  ed.  o/1710,  appendix;  20  N.  Y.  Bep. 
644.)  The  king  of  England  could  never  send  two  con- 
temporaneous general  commissions  of  oyer  and  terminer 
to  the  same  county;  though,  while  a  court  was  sitting 
under  such  commission,  a  special  commission  might  be 
sent  down,  with  jurisdiction  only  in  such  cases  as  were 
named  in  the  commission.  (See  Wood's  Inst,  Bums  List, 
Jacobs*  Law  Die.  tit  0.  and  T.)  So  in  this  State  the 
governor  may  send  down  a  special  commission ;  but  not 
two  general  commissions  at  once.  But  the  commission 
under  which  Judge  Cardozo  opened  a  court  of  oyer  and 
terminer,  on  the  —  day  of ,  1869,  was  not  a  special  com- 
mission, giving  only  special  and  Ihnited  jurisdiction,  but 
was  a  general  commission,  conferring  general  powers,  and 
the  full  jurisdiction  of  any  court  of  oyer  and  terminer, 
which  (the  king)  the  people  had  appointed  by  statute  in 
lieu  of  by  a  commission.  {See  authorities  above,  and  20 
-AT'.  T.  Bep.  544;  Governors  Proclamation.)  This  court  of 
oyer  and  terminer,  by  virtue  of  its  general  powers,  con- 
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ferred  as  above  (which  were  of  equal  force  to  any  which 
were  conferred  upon  any  court  of  oyer  and  terminer  by 

statute)  on  the  —  day  of ,  1869,  impanneled  a  grand 

jury  "to  inquire  of  all  crimes  and  misdemeanors  com- 
mitted or  triable  in  the  said  county,"  and  the  said  court 
proceeded  to  "  hear,  determine  and  punish,  according  to 
law,  all  crimes  and  misdemeanors  in  the  said  city  and 
county  done  and  committed,"  which  were  presented  by 
indictment  by  the  grand  jury,  so  lawfully » impanneled 
under  the  general  commission.  "While  this  court  was  in 
session,  while  the  grand  jury  were  still  impanneled  and 
engaged  in  "  inquiring"  into  all  crimes,  &c.,  another  gen- 
eral commission  was  sent  down  to  the  same  county,  or, 
what  is  the  same  thing,  Mr.  Justice  Ingraham,  by  virtue 
of  the  statute,  "and  without  other  commission,"  {see  Laws 
of  1823,  above  dtedy)  opened  a  court  of  oyer  and  terminer, 
and  impanneled  a  grand  jury,  which  was  also  sworn  to 
"  inquire  into  all  crimes  and  misdemeanors  committed  or 
triable  in  said  coui^ty,"  and  by  whom  the  plaintiff  in  error 
was  presented.  It  thus  appears  that  two  courts  of  oyer 
and  terminer,  existing  by  virtue  of  the  same  creative 
power,  (though  it  was  manifested  by  different  signs,)  and 
having  in  every  respect  the  same  jurisdiction,  and  over 
the  same  territory,  were  sitting  at  the  same  time,  in  the 
same  county,  each  with  a  grand  jury  impanneled  and 
sworn  to  inquire  as  to  the  same  matters.  This  state  of 
things  was  never  contemplated  by  our  laws.  1.  It  is  con- 
trary to  the  usage  and  laws  of  England,  as  above  recited. 
{See  Bums'  Inst;  Jacobs*  Law  Die;  Tomlins*  Law  Die,; 
Wood's  Inst;  DaUon;..  Larnhard;  Hawk.  P.  O,;  Hale's 
Hist  P.  0.;  JEast,  P.  G.;  Bacon's  Ab.  tit.  "Juries"  '' Ses- 
sionSj'  "  Oaol  Delivery  ;'*  Oyer  and  Terminer  "  Indictments.") 
2.  The  constitution  of  1821,  article  4,  section  13,  provides 
for  one  clerk  of  the  court  of  oyer  and  terminer  in  each 
county.  Could  there  be  two  "courts  of  oyer  and  terminer" 
at  once,  the  definite  article  the  would  not  have  been  used. 
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(See  also  Laws  o/1847,  eh.  307.)  3.  Suppose  that  these 
two  courts  had  commenced  their  sittings  on  the  same  day, 
at  which  of  the  two  is  the  sheriff  to  attend  and  produce 
his  prjponers  ?  To  which  court  are  "  all  coroners,  magis- 
trates, Ac,  to  produce  inquisitions,  recognizances,  &c.,  ^Hhat 
the  court  may  proceed  thereon  V  (2  B.  S,  379,  §  23.)  To 
which  court  shall  indictments  found  in  the  sessions  be 
sent  for  trial?  (2  B.  S.  378,  §  15.)  And  which  shall 
claim  the  presence  of  the  district-attorney  of  the  county 
to  prosecute  ?  "Which  court  should  appoint  to  fill  a  vacancy 
in  the  office  of  district-attorney,  should  there  be  one? 
{See  2  B.  S.  380,  §  30;  Laws  of  1847,  ch,  470,  §  33.)  4.  An 
examination  of  the  various  statutes  respecting  courts  of 
oyer  and  terminer  in  this  State  renders  it  certain  (if  it  was 
ever  doubtful)  that  there  can  exist  at  the  same  time,  in 
one  county,  but  one  court  of  oyer  and  terminer.  5.  The 
legislature,  at  its  last  session,  passed  an  act  authorizing 
a  grand  jury  to  be  sworn  in  the  court  of  general  sessions 
of  the  peace  in  and  for  the  city  and  county  of  l^ew  York, 
notwithstanding  there  was  one  in  existence  in  the  court 
of  oyer  and  terminer.  Before  this  act,  it  was  unlawful  to 
have  two  grand  juries  at  once  in  one  county  at  all,  and 
this  act  does  not  authorize  two,  at  once,  in  the  same  court, 
viz.,  the  court  of  oyer  and  terminer.  For  these  reasons, 
it  sufficiently  appears  that  the  first  mentioned  court  and 
the  grand  jury  by  it  impanneled,  being  the  court  of  oyer 
and  terminer  for  the  county  of  New  York,  had  jurisdiction 
of  the  offense,  and  that  the  second  grand  jury  impanneled 
by  Justice  Ingraham's  court  were  illegally  impanneled, 
and  had  no  power  to  present  the  plaintiff  in  error,  while 
the  other  was  not  yet  discharged.  6.  The  court  below 
erred  in  refusing  to  charge  the  triors,  that  the  juror, 
McDowell,  was  incompetent  The  exception  to  the  ruling 
is  well  taken.  McDowell  was  sworn  upon  the  jury,  was 
challenged  to  the  favor,  and  testified  that  he  had  formed 
an  opinion  that  the  character  of  the  plaintiff  in  error  was 
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bad.  In  respect  to  whether  the  juror  was  "  biased/'  he 
said  he  was.  His  (the  juror's)  language  was,  "I  am 
biased."  There  was  no  other  evidence  before  the  triors 
than  that  of  the  juror,  as  to  whether  he  was  biased  or  in- 
different It  appears  positively  and  unequivocally,  upon 
the  undisputed  evidence,  that  the  juror  was  i'  biased  ;**  in 
other  words,  not  indifferent,  and  the  court  should  have 
charged  that  the  juror  was  not  competent.  If,  on  a  trial 
of  an  issue  of  fact  before  a  jury,  the  evidence  be  all  one 
way,  there  being  no  conflict  of  testimony — if  one  side  of 
the  issue  is  thus  proved,  there  being  no  evidence  to  the 
contrary — it  is  the  duty  of  the  court,  on  request  of  counsel, 
to  so  charge,  and  a  refusal  to  do  so  is  error.  The  same 
is  equally  true  in  respect  to  an  issue  before  triors.  In  the 
language  of  the  Supreme  .Court,  per  Beardsley,  J.,  in 
The  People  v.  Bodine^  (1  Denioy  305:)  '*The  question  for 
the  triors  is,  whether  the  juror  is,  as  he  assuredly  should 
be,  altogether  indifferent,  (that  is,  altogether  unbiased ;) 
and  if  they  find  he  is  not,  it  is  their  duty  to  reject  him." 
In  the  case  at  bar  the  juror,  McDowell,  testified  that  he 
was  not  indifferent;  he  was  biased;  and  there  was  no 
evidence  to  the  contrary.  The  juror  did  not  testify  a  word 
even  tending  to  show  that  he  was  indifferent  or  unbiased. 
He  did  not  testify  that  he  thought  he  could  counteract  the 
effect  of  the  "bias'*  on  his  mind.  The  juror  testified  to 
only  two  things,  namely,  that  he  believed  that  Allen's 
character  was  bad,  and  he  (the  juror)  was  "biased;" 
nothing  else  appeared  from  the  juror's  evidence.  This 
state  of  mind  is  precisely  that  which  the  law  adjudges  to 
be  a  disqualification,  which  renders  the  juror  incompetent. 
The  judge  below  charged  the  triors  that  the  question  for 
them  was,  whether  the  juror  was  "  sufficiently  unbiased  to 
act  as  a  fair  and  impartial  juror  in  the  trial  of  this  case." 
This  was  excepted  to.  It  was  error  for  the  court  below  to 
charge  the  triors,  that  it  was  for  them  to  say,  on  the  evi- 
dence,whether  they  could  find  that  the  juror  was  "suffi- 
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ciently  unbiased,"  when  there  was  no  evidence  tending 
in  the  remotest  degree  to  prove  that  he  was  "  unbiased." 
The  court  below  proceeded  on  the  idea  that  the  only 
question  for  the  triors  was,  whether  the  juror  was  indiffer- 
ent or  unbiased  with  respect  to  the  issue  about  to  be  tried, 
on  the  plea  of  not  guilty  to  the  indictment  for  larceny. 
In  the  case  of  Freeman  v.  The  People^  (4  Denioy  9,)  the  Su- 
preme Court  held  that  a  juror  to  be  competent,  must  not 
only  be  indifferent  as  to  the  issue  he  is  to  determine,  but 
impartial  between  the  parties ;  and  where  triors  of  a  chal- 
lenge to  the  favor  were  sworn  to  find  whether  the  juror 
was  indifferent  "  upon  the  issue  joined,"  this  was  held  to 
be  error,  for  the  reason  that  that  was  not  the  issue  the 
triors  were  to  pass  upon,  but  the  issue  for  them  was, 
whether  the  juror  was  indifferent,  unbiased.  In  deliver- 
ing the  opinion  of  the  court,  Beardsley,  J.,  says :  "  It  is 
not  enough  that  they  (the  triors)  are  indifferent  upon  the 
particular  issue  to  be  tried,  but  actual  and  thorough  im- 
partiality in  regard  to  the  parties  is  required  ;  for  no  one 
who  labors  under  prejudice,  malice,  or  ill  will  towards 
another,  can  be  in  a  fit  frame  of  mind  to  act  impartially, 
when  his  rights  are  in  question."  If"  prejudice,"  as  above 
stated,  be  sufficient  to  disqualify  a  juror,  certainly  where 
the  testimony  shows  the  juror  believes  that  the  prisoner's 
character  is  bad,  and  he  (the  juror)  is  "biased"  and  not 
indifferent,  and  there  is  no  evidence  to  the  contrary,  the 
juror  is  unquestionably  incompetent,  and  the  refusal  to  so 
charge  triors  is  error. 

II.  Inasmuch  as  the  ruling  in  regard  to  the  juror,  Mc- 
Dowell, was  not  only  in  direct  violation  of  the  doctrine 
adjudged  to  be  the  law  in  Bodine  v.  The  People^  and  Free- 
man  v.  The  People^  cited  above,  but  contrary  to  the  whole 
current  of  authority  on  the  subject  of  challenges  to  the 
favor,  the  judgment  of  the  court  below  should  be  reversed, 
and  a  new  trial  ordered. 
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S,  B.  Garvin,  (diet,  att'y,)  for  the  people. 

L  The  objections  and  exceptions  taken  to  the  rulings 
made  by  the  court  upon  the  challenges  to  the  juror,  Mc- 
Dowell, were  properly  overruled.  It  is  clearly  settled, 
upon  authority,  that  the  decision  of  the  triors  is  final,  upon 
the  question  of  fact.  (The  People  v.  Bodiney  1  JDenioj  308, 
309.)  Such  decision  is  final,  and  cannot  be  reviewed. 
(22  N.  T.  Rep.  161.)  The  only  question  presented  on 
this  part  of  the  case  arises  upon  the  charge  to  the  triors. 
The  prisoner  asked  the  court  to  charge  the  triors,  as  a 
matter  of  law,  that  the  juror  having  stated  he  had  formed 
a  bad  opinion  of  the  prisoner's  general  character,  he  is 
incompetent  as  a  juror.  Which  was  declined,  and  excep- 
tion taken.  The  charge  was  right.  As  to  whether  he  is 
sufficiently  unbiased  to  act  as  a  fair  and  impartial  juror  in 
the  trial  of  this  case,  the  facts  disclosed  are,  1st.  He  had 
formed  no  opinion  as  to  prisoner's  guilt  or  innocence. 
2d.  He  had  not  heard  anything  as  to  prisoner's  character. 
3d.  Had  simply  formed  an  opinion  as  to  his  general  char- 
acter, which  opinion  was  that  his  general  character  was  bad. 
4th.  The  trial  he  had  heard  left  no  bias  on  his  mind  against 
him.  5th.  "I  am  biased."  These  are  all  the  facts  which 
appear  upon  the  challenges,  so  far  as  is  shown  by  the  bill 
of  exceptions.  The  general  rule  is  that  the  juror  should 
be  indifferent  between  the  parties.  If  either  party  think 
he  is  not  indifferent,  the  juror  may  be  challenged  for  prin- 
cipal cause,  or  to  the  favor,  according  to  the  degree  of 
probability  erf  being  biased ;  or  both  challenges  may  be 
interposed.  The  causes  of  favor  (says  Lord  Coke)  are  in- 
finite, and  where  that  which  is  alleged  does  not,  in  judg- 
ment of  law,  amount  to  a  disqualifying  bias,  (1  DeniOy  305,) 
it  must  be  left  to  the  conscience  and  discretion  of  the  triors, 
upon  the  hearing  of  the  evidence.  (1  Cowen,  439,  note. 
1  Benioy  305.)  Upon  the  challenge  the  juror  may  be  ex- 
amined, but  his  opinion  upon  the  character  and  extent  of 
his  bias  is  by  no  means  conclusive  upon  the  triors.    (1  Com- 
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stock,  379.)  '  2.  The  triors  are  the  exclusive  judges  of  the 
weight  to  be  attached  to  the  evidence  on  the  question  of 
favor.  (Smith  v.  Flotfd,  18  Barb.  622.)  3.  The  challeng- 
ing  party  is  not  entitled  to  an  instruction  from  the  judge, 
that  the  evidence  shows  that  the  juror  is  not  indifferent 
(4  Denioj  9-36.) 

U.  The  objection  taken  to  the  organization  of  the  grand 
jury  is  untenable,  for  the  following  reasons :  It  was  in 
the  nature  of  a  plea  in  abatement,  and  was  therefore  too 
late.  (1  Bishop*8  Or.  Law,  416.)  The  accused  had  plead 
not  guilty,  and  therefore  waived  all  matter  in  abatement. 
(1  Colby' 9  Or.  Law,  286.  McMillan,  y.  State,  8  Sme.  <t 
Mar.  687.)  2.  There  was  no  proof,  by  affidavit  or  other- 
wise, by  the  prisoner,  to  show  the  truth  of  the  plea  pre- 
sented. (2  B.  S.  731,  §  76.  1  Oolbtf'8  Or.  Law,  271.)  Under 
a  plea  of  not  guilty,  the  prisoner  can  only  give  in  evidence 
whatever  negatives  the  allegations  in  the  indictment  or 
complaint.  (The  People  v.  Ber^amin,  2  Parker,  201.)  After 
plea  of  not  guilty  and  a  partial  trial,  it  is  too  late  to  object 
to  the  mode  in  which  the  grand  juiy  were  organized. 
(The  People  v.  Griffin,  2  Barb.  427.) 

The  judgment' should  be  affirmed. 

Geo.  G.  Barnard,  J.  The  prisoner  was  tried  and  con- 
victed, in  the  general  sessions,  of  grand  larceny. 

In  the  impanneling  of  the  jury  one  of  them  was  asked 
*^  if  he  had  formed  an  opinion  as  to  the  general  character 
of  the  prisoner."  He  replied  that  he  hdd;  that  <^his 
general  character  was  bad."  Again,  ^<  that  he  was  biased." 
Those  admissions  rendered  the  juror  incompetent  The 
prisoner  was  entitled  to  a  fair  trial,  before  an  impartial 
jury.  K  one  of  the  jury  was  prejudiced  against  him  it  can 
hardly  be  said  that  he  had  an  impartial  trial ;  or,  if  he  was 
of  opinion  that  the  prisoner's  character  was  bad,  that  the 
latter  had  an  impartial  jury.  The  presumption  is  that  a 
man  is  innocent,  until  found  guilty. 
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In  this  case  the  juror  had  formed  an  opinion  that  the 
prisoner  was  guilty,  and  he  required  evidence  to  remove 
that  presumption.  "When  objected  to,  he  should  have 
been  set  aside  and  his  place  supplied  with  one  who  was  not 
"  biased,"  or  who  thought  the  prisoner's  "character  bad.'' 

The  juror  was  not  unbiased.  (People  V.  Bodine^  1  DeniOy 
305.    People  v.  Freeman^  4  id,  9.) 

For  these  reasons  the  conviction  should  be  set  aside,  and 
a  new  trial  ordered, 

Cardozo,  J.  Concurring  in  the  opinion  of  Justice  Bar- 
nard, it  is  not  necessary  for  me  to  give  my  views  upon  the 
other  question  to  which  Judge  Ingraham  refers.  I  only 
wish  to  say  that  the  opinion  of  Justice  Strong,  in  LohmarCe 
case^  in  the  Supreme  Court,  cited  by  Judge  Ingraham  on 
the  point  discussed  by  Judge  Barnard,  cannot  be  regarded 
as  authority.  That  case  went  to  the  Court  of  Appeals, 
(1  Comst  380,)  and  Judge  Gardiner,  speaking  of  the  ques- 
tion put  to  the  juror  after  he  had  declared  his  belief  that 
the  prisoner's  general  character  was  bad,  as  to  whether  he 
could  render  a  verdict  on  the  evidence,  says:  "The  issue 
to  be  tried  was  whether  the  juror  stood  indifferent  between 
the  parties.  This  of  course  depended  upon  his  state  of 
mind.  To  ascertain  this  was  the  object  of  the  examina- 
tion of  both  parties.  Upon  an  issue  of  this  kind,  from  the 
nature  of  the  fact  to  be  established,  the  opinion  of  the 
juror,  derived  from  his  own  consciousness,  was  relevant, 
competent  and  primary  evidence.  If  the  juror  answered 
in  the  affirmative^  it  would  have  been  a  declaration  that 
he  posessed  such  ability.  That  would  be  but  an  opinion, 
but  one  founded  on  his  own  consciousness,  and  so  far  en- 
titled to  the  consideration  of  the  triors,  although  by  no 
means  conclusive  upon  them.  K  he  had  responded  in  the 
negative,  the  answer  would,  if  believed,  have  been  decisive 
against  his  competency.  For  although  a  man  may  thiuk 
himself  impartial  when  he  is  not,  he  cannot  be  a  competent 
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juror  if  conscious  of  au  inability  to  render  a  verdict  with- 
out being  influenced  by  previous  impressions." 

Here  the  district  attorney  chose  to.  let  the  matter  stand 
upon  the  juror's  evidence  that  he  had  "  formed  an  opinion 
that  the  prisoner's  character  was  bad ;  that  he  was  biased ;" 
without  any  inquiry  as  to  whether  he  could  disregard  that 
feeling  and  render  a  verdict  solely  upon  the  testimony. 
And  that  being  so,  I  think,  upon  the  evidence  as  it  closed, 
the  juror's  answers,  in  the  language  of  Judge  Gardiner, 
were  "decisive  against  his  competency ;"  and  that  the  pris- 
oner was  entitled  to  have  such  an  instruction  given  to  the 
triors. 

It  would  be  absurd  to  say  that  a  man  is  entitled  to  have 
an  "  indiflferent "  jury,  if  it  may  be  constituted  of  persons 
who  have  formed  an  opinion  against  his  general  character, 
and  are  already  "biased"  against  him  before  the  trial 
commences. 

The  conviction  should  be  reversed. 

Ingraham,  p.  J.,  (dissenting.)  The  ground  of  objection, 
in  this  case,  as  to  the  juror  McDowell,  is  that  he  was  in- 
competent, because  he  had  formed  an  opinion  as  to  the 
character  of  the  prisoner,  and  said  he  was  on  that  account 
biased. 

The  juror  was  challenged  to  favor.  The  prisoner's 
counsel  requested  the  court  to  charge  the  triors,  as  matters 
of  law,  that  the  juror  having  stated  he  had  formed  a  bad 
opinion  of  the  prisoner's  general  character,  he  was  incom- 
petent. This  was  refused,  and  the  question  was  submitted 
to  the  triors,  who  found  him  to  be  competent 

I  am  of  the  opinion  that  on  a  challenge  to  the  favor, 
the  court  should  not  instruct  the  triors  as  requested  by 
the  prisoner's  counsel.  It  is  the  duty  of  the  court  to 
submit  the  question  to  the  triors,  and  if  that  is  done, 
they  are  to  pass  upon  the  question  whether  the  chal- 
lenge was  sustained.    It  by  no  means  follows  that  be- 
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caase  a  juror  was  impressed  with  a  belief  of  the  bad 
character  of  the  prisoner,  he  was  incompetent  to  try  the 
question  of  guilt  or  innocence.  In  Freeman  y.  The  People^ 
(4  Denioy  35,)  whether  a  juror  was  disqualified  by  the  bias 
he  had  as  to  the  character  of  the  prisoner,  was  held  to  be 
a  question  of  feet,  to  be  disposed  of  by  the  triors.  It  would 
not  have  been  sufficient  on  a  challenge  for  princpal  cause. 
And  the  court  say :  "  It  is  not  a  question  to  be  solved  by 
a  rule  of  law,  but  by  the  common  sense  of  the  triors ;  and 
if  this  has  fair  play,  the  difficulty  will  rarely  be  found  very 
great.  The  triors  miist  find  that  the  juror  stands  impar- 
tial and  indifferent,  or  they  should  reject  him.  It  is  the 
province  of  the  court  to  say  what  evidence  is  admissible 
on  this  question  of  indiffi^ence,  but  ita  strength  and  influ- 
ence in  establishing  the  allegation  of  favor  or  bias  are  for 
the  triors  alone  to  determine." 

In  this  case  the  court  also  say :  ^^  The  instruction  should 
have  been  that  this  was  evidence  to  be  considered  by  them, 
and  if  it  convinced  them  that  actual  bias  existed,  the  juror 
ought  to  be  excluded." 

In  CoBtigan  v.  Cuyler  (21  N.  Y.  Rep,  134)  it  was  held  that 
the  decision  of  the  triors  upon  the  evidence  would  have 
been  final 

In  Dauchy  v.  The  People,  (22  N.  Y.  Rep,  147,)  Welles,  J., 
says :  "  It  is  clearly  settled  by  authority  that  the  decision 
of  the  triors  is  final  upon  the  question  of  fact  whether  the 
juror  stands  indifferent,  which  is  in  all  cases  the  question 
to  be  decided  by  the  triors.  The  decision  of  the  court,  in 
admitting  or  rejecting  evidence,  is  subject  to  exception. 
The  triors  are  to  receive  such  evidence  as  may  be  laid 
before  them,  and  a  bill  of  exceptions  will  not  lie  to  cor- 
rect any  error  in  their  finding." 

In  O'Brim  v.  The  People  (2  Abb,  N,  S.  368, 372)  it  is  said : 
"  The  challenge  was  for  favor,  the  decision  of  which,  as  a 
question  of  fact,  was  final." 

In  Smith  v.  Floyd  (18  Barb.  522)  the  juror  challenged  to 
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the  favor  was  examined^  and  testified  that  he  had  fonned 
an  opinion  as  to  a  custom  in  a  town  which  formed  the 
subject  of  the  action.  The  counsel  requested  the  court  to 
charge  the  triors  that  the  testimony  showed  the  juror  not 
indifferent  This  was  refused,  and  an  exception  taken. 
The  judge  says,  "this  was  not  a  question  of  law  upon 
which  the  defendant  was  entitled  to  have  the  instruction 
of  the  court,  but  it  was  to  be  referred  to  the  intelligence 
and  good  sense  of  the  triors." 

And  in  The  People  v.  Lohman^  (2  Barb.  216,)  where  the 
juror,  on  a  challenge  to  favor,  stated  he  had  an  opinion 
unfavorable  to  the  prisoner  as  to  general  character,  but 
the  triors  found  against  the  challenge.  Strong,  P.  J.,  says : 
"It  is  not  in  general  sufficient  to  justify  the  triors  in  set- 
ting aside  a  juror  as  not  indifferent,  that  he  has  formed  an 
unfavorable  opinion  of  the  character  of  the  accused.  If  it 
should  be,  notorious  offenders  could  not  be  tried  at  all.'' 

My  conclusion  upon  this  question  is  that  upon  a  chal- 
lenge to  the  favor,  the  court  must  decide  as  to  the  admis- 
sion of  evidence  to  the  triors,  and  any  error  in  this  respect 
may  be  corrected  by  exception,  but  upon  the  facts  the 
court  has  no  right  to  decide  either  that  the  evidence  is 
sufficient  or  insufficient  to  sustain  the  challenge ;  but  that 
the  duty  of  the  court  is  to  submit  all  the  facts  to  the  triors, 
who  alone  are  to  decide  whether  or  not  the  challenge 
should  be  sustained. 

The  objection  as  to  the  courts  of  oyer  and  terminer  is 
not  well  taken.  "Whatever  objection  there  may  have  been, 
under  the  English  system,  the  provision  of  the  Code  has 
relieved  the  difficulty.  The  20th  section  directs  that  the 
courts  of  oyer  and  terminer  shall  be  held  twice  annually, 
in  every  county,  and  as  many  more  terms  as  the  judges 
shall  appoint  The  23d  section  provides  for  extra  courts 
to  be  appointed  by  the  governor,  and  the  24th  section 
provides  for  the  adjournment  of  any  court  to  a  future  time. 
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The  holding  of  one  liranch  of  the  court  does  pot  prevent 
the  holding  of  the  regular  courts  as  directed  by  the 
statute. 

Besides^  the  objection  should  have  been  taken  before 
pleading  to  the  merits.  It  is  not  available  under  the  plea 
of  not  guilty. 

I  think  the  judgment  should  be  affirmed. 

New  trial  granted. 

[First  Dbfabtxbnt,  Gbnbr^l  Tbbx,  June  6, 1870.  Ingr«hamf  P.  /.,  and 
Cardoto  and  0$o,  0,  Barnard,  Justices.] 


-»-••- 


Gharlbs  Phillips,  pldntiff  in  error,  V9.  Thb  People^ 

defendants  in  error. 

• 

It  is  not  a  valid  objection  to  a  writ  of  error  to  remove  a  case  from  a  court 
of  sessions,  that  it  does  not  require  a  return  of  the  judgmmt  below,  or  a 
return  of  the  proceedings  on  the  indictment  "  if  judgment  he  thereupon  given,^* 

Nor  is  it  a  ground  of  objection  to  the  hearing  of  the  case,  in  the  Supreme 
Court,  upon  the  writ  of  error,  that  there  is  no  return  of  any  record  of 
judgment. 

It  is  sufficient  if  the  writ,  in  terms,  commands  that  the  record  and  proceedings 
(which  include  the  judgment,  if  any  be  given,)  be  certified  to  the  Supreme 
Court,  and  the  answer  of  the  court  of  sessions  sets  forth  the  indictment,  the 
trial,  the  exceptions,  the  findings  of  the  jury,  and  the  judgment  of  the  court 
thereon. 

A  declaration  or  admission,  if  made  before  the  accused  is  conscious  of  being 
charged  with,  or  suspected  of,  crime,  is  admissible  in  evidence  under  all 
circumstances,  however  made  or  obtained ;  under  oath,  or  without,  upon  a 
judicial  proceeding  or  otherwise.  But  if  made  afterwards,  the  law  at  once 
becomes  cautious  and  hesitating.  The  true  inquiry  then  is,  was  it  volun- 
tary 1  For,  unless  it  is  mtirdy  voluntary,  it  is  held  to  be  not  admissible. 
Per  PoTTBB,  J. 

By  tehmtary  is  meant,  proceeding  from  the  spontaneous  suggestion  of  the 
party's  own  mind,  free  from  the  influence  of  any  extraneous  disturbing 
cause. 

Vol.  LVn.  23 
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Where  the  ac<yi8ed,  while  under  arrest  for  stealing  a  horse,  was  told  by  thd 
complainant,  and  agun,  in  substance,  by  the  officer,  that  "  the  hut  h$  (the 
accused)  ooidd  do  wot  to  own  it  tip  ;  that  thia  would  be  Mttrfor  Mm  ;"  Stid  that 
a  confession  made  under  this  inducement  of  advantage,  if  he  confessed,  was 
not  a  pdimtarjf  confession. 

On  the  trial  of  an  indictment  for  stealhig  a  horse,  it  is  not  erroneous  U^  admit 
OTidence  of  the  accused  taking  a  wagon,  on  the  same  night,  from  another 
person.  The  taking  of  a  wagon  to  use  with  the  stolen  horse,  if  they  were 
used  together,  is  a  corroborating  circumstance  to  the  main  charge,  and  can 
be  used  as  eyidence  for  that  purpose ;  notwithstanding  it  is  proof  of  another 
felony,  also,  not  charged  in  the  indictment 

WBIT  of  error  to  the  court  of  Bessions  of  Saratoga 
county,  to  bring  before  this  court  for  review  the  trial 
and  conviction  of  the  plaintiff  in  error,  upon  an  indict- 
ment for  grand  larceny. 

The  writ  did  not,  in  terms,  require  any  return  of  the 
judgment;  nor  did  it  in  the  usual  form  require  a  return 
of  all  proceedings  on  the  indictment  "  if  judgment  be  there- 
upon given.'*  Nor  did  the  county  clerk's  return  to  the  writ 
contain  the  record  of  the  judgment  of  the  court. 

On  the  trial  various  exceptions  were  taken  by  the  pris- 
oner's counsel  to  the  admission  and  rejection  of  evidence; 
among  others  to  the  admission  of  evidence  of  the  con- 
fessions of  the  prisoner.  The  prisoner's  counsel  also  made 
several  requests  to  the  court  to  charge  the  jury,  which 
were  denied,  and  exception  taken. 

J.  W.  SiUy  for  the  plaintiff  in  error. 

L  The  confessions  proven  were  not  voluntary,  and  were 
not,  therefore,  admissible.  {People  v.  McMahon^  15  N.  T. 
Bep.  384.  Oowen  &  EilVe  Notee,  Phil  JEv.,  n.  206,  p.  235. 
People  V.  Wardj  15  Wend.  231.)  And  they  could  not  be 
made  proper  by  being  part  of  the  conversation.  (People 
V.  Wentzy  37  N.  Y.  Bep.  310.) 

XL  The  evidence  of  taking  of  wagon  was  a  distinct 
offense  not  alleged  in  the  indictment,  nor  so  connected 
with  the  taking  of  the  horse  as  to  be  a  part  of  it,  or  neces- 
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sary  to  characterize  it,  and  was  therefore  inadmissible. 
{The  People  y.  WentZy  37  N.  T.  Rep.  307,  310.  Cowen  ^ 
Ear 9  Notes,  Phil  Ev.,  n.  347,  p.  462.) 

III.  The  judge  erred  in  charging  that  if  it  was  the  pur- 
pose of  the  prisoner  to  appropriate  the  horse  to  his  own 
use,  and  to  deprive  the '  owner  of  the  use  of  it,  he  was 
guilty  of  a  larceny.  That  on  this  point  it  was  proper  for 
them  to  consider  the  manner  in  which  the  barn  door  was 
opened,  the  course  taken  by  the  prisoner  to  conceal  his 
movements  from  the  observation  of  the  inmates  of  the 
complainant's  house,  the  hour  at  which  the  transaction 
took  place,  his  success  in  eluding  detection,  the  distance 
that  he  removed  the  horse  from  the  premises  of  the  owner, 
tlie  use  he  made  of  him,  and  his  subsequent  denial  of  all 
participation  in  the  taking  of  the  horse.  That  these  acts 
and  circumstances  characterized  the  purpose  of  the  pris- 
oner in  taking  and  carrying  away  the  horse.  That  the 
taking  and  carrying  away  property,  under  the  circum- 
stances  referred  to,  constituted  a  larceny,  and  not  a  mere 
trespass;  that  the  circumstances  of  the  taking  in  this  case 
were  such  as  constituted  a  larcency,  if  the  acts  were  commit- 
ted by  a  man  that  knew  right  from  wrong.  The  intention 
was  matter  for  the  jury,  and  the  circumstances  of  this  case 
raised  a  fair  question  upon  intent  The  judge  assumed  to 
take  the  question  of  law  and  fact  from  the  jury.  (1  Leachy 
418.  2  Ecufs  P.  G.  685.  1  Eale,  504.  Barb.  Grim.  Law, 
175.)  The  same  error  was  committed  by  the  judge  in 
refusing  to  charge,  as  requested,  that  if  the  jury  believed 
that  the  prisoner  took  the  horse  solely  for  the  purpose  of 
driving  it  to  Chatham  street,  then  they  might  acquit 
Clearly,  if  the  party  took  the  horse  solely  to  ride  to  Chat- 
ham, and  there  abandoned  it,  and  did  not  convert  it  fur- 
ther to  his  own  use,  it  was  only  trespass.  In  2  East^e 
P.  G.  557,  the  prisoner  took  a  horse  and  rode  it  thirty-two 
miles,  and  left  it  at  an  inn,  and  pursued  his  journey ;  held 
only  trespass.     So,  in  1  Gar,  ^  P.  658,  where  a  man  took 
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a  horse  more  conveniently  to  get  off  goods  stolen,  but  for 
this  purpose  only,  and  not  with  intent  to  finally  convert 
it  to  his  own  use.  So,  also,  in  the  familiar  case  of  a  slave 
taking  a  horse  to  aid  his  escape.  (Barb.  Orim.  Law^  174. 
People  V.  WentZj  supra.)  In  the  teeth  of  every  principle 
of  law  was  the  refusal  to  charge  as  requested,  that  if  the 
jury  believed  that  the  confessions,  or  any  of  them,  proven 
to  have  been  made  by  the  prisoner  after  his  arrest,  were 
not  entirely  voluntary,  proceeding  from  the  spontaneous 
suggestions  of  his  own  mind,  far  from  the  influence  of 
any  disturbing  cause,  then  such  confessions,  or  any  of 
them  not  so  voluntarily  made,  were  to  be  disregarded  by 
the  jury.  The  rejection  of  improper  testimony  is  approved 
in  Durgin  v.  Ireland^  (4  Kern,  322.) 

W.  B.  French^  (district  attorney,)  for  the  people. 

The  judgment  of  the  Supreme  Court  should  be  reversed, 
and  that  of  the  court  of  sessions  affirmed. 

I.  The  writ  of  error  should  be  quashed  or  set  aside. 
1st.  It  is  not  in  the  usual  or  proper  form.  It  should  either 
require  the  return  of  the  judgment  below,  or  a  return  of 
the  proceedings  on  the  indictment  '^  if  judgment  be  there- 
upon given."  (See  farm  of  writ  in  Lowenberg  v.  The  People^ 
6  Park.  415.  GoaU  v.  The  People^  4  id.  663.  PevereUy  v. 
Same^  3  id.  69.)  2d.  But  if  not  fatally  defective  in  that 
respect,  yet  the  writ  should  be  quashed  or  set  aside, 
or  the  conviction  affirmed,  for  the  reason  that  there  is  no 
return  of  any  record  of  judgment  in  the  case;  and  for 
aught  that  appears  in  the  return,  none  has  ever  been  made 
up.  This  is  a  fatal  defect  in  the  return,  and  no  review 
of  the  trial  can  be  had  on  this  writ,  and  the  return  thereto. 
(2  B.  S.  763,  §  4 ;  765,  §  20.  Thompson  v.  The  PeopUy 
3  Park.  208.  Dawson  v.  The  same,  5  id.  118.  Weed  v. 
The  People,  31  N.  Y.  Bep,  465.  Chamherlin  v.  Morey^ 
19  Wend,  350.) 

U.  But  the  judgment  is  right  upon  the  merits,  and 
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ought  to  be  affirmed.  Ist  The  coart  did  not  err  in  de- 
nying the  request  of  the  prisoner's  counsel  to  be  permitted 
to  ask  the  witness  Welch  if  he  did  not  say,  in  substance^ 
to  the  prisoner  that  he  "had  better  own  up,  for  it  would 
be  better  for  him."  The  district-attorney  did  not  at  that 
time  propose,  nor  did  he  in  fact  prove,  or  oflfer  to  prove 
by  the  witness,  any  confession  of  the  prisoner.  On  the 
contrary,  the  only  declarations  of  the  prisoner,  proved  on 
the  direct  examination  of  Welch,  were  positive  denials  of 
any  knowledge  of  the  horse,  or  of  his  whereabouts,  or  of 
his  having  taken  him.  This  proof  certainly  did  not  in- 
jure the  prisoner,  and  had  no  tendency  to  convict  him  of 
the  offense  charged ;  &nd  there  was,  therefore,  no  occasion 
for  allowing  the  question  to  be  put  to  the  witness.  2d.  "Sot 
did  the  court  err  in  overruling  the  objections  to  proof  of 
the  prisoner's  confessions,  subsequently  testified  to  by 
Welch,  (a.)  The  confessions  were  voluntarily  made  by 
the  prisoner.  The  whole  case  negatives  the  idea  that  the 
prisoner  was  at  all  affected  by  anything  said  to  him  by 
Welch.  But  if  he  was  affected  by  what  Welch  said  to 
him,  its  only  immediate  effect  was  to  make  him  deny  the 
'^  soil  impeachment "  in  toto.  Under  such  circumstances, 
the  law  does  not  exclude  the  confessions  of  one  accused 
of  crime.  {People  v.  Smithy  3  ffaw.  Pr.  227,  and  casee 
cited.  Done  v.  The  People^  5  Park,  364.  Duffy  v.  Same, 
Id.  321,  323.  S.  a,  26  N.  Y.  Rep.  588.)  (6.)  But  it  was 
proper  to  overrule  the  objections,  and  to  admit  proof  of 
the  prisoner's  confessions  to  Welch,  because  the  counsel 
for  the  prisoner  had  laid  the  proper  foundation  for  its  in- 
troduction by  previously  proving,  on  the  cross-examination 
of  Welch,  that  the  prisoner  had  made  a  different  statement 
from  the  one  proved  by  the  district-attorney.  After  such 
proof  it  was  too  late  for  the  prisoner's  counsel  to  object  to 
evidence  rendering  specific  and  definite  the  general  "  state- 
ment" which  they  had  proved  was  made  by  the  prisoner, 
differing  from  the  one  already  proved.    It  was  manifestly 
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proper  that  the  prosecution  should  then  place  before  the 
jury  the  different  statement  so  made,  so  that  the  jury  might 
judge  for  themselves  whether  it  differed  or  agreed  with  the 
former  statement  of  the  prisoner.  If  the  prisoner's  coun- 
sel did  not  want  such  different  statement  proved,  he  should 
not  have  proved  that  one  was  made.  3d.  Nor  did  the 
court  err  in  overruling  a  similar  objection  to  evidence  of 
the  witness  McNamara.  For  the  district-attorney  did  not 
press  the  question,  after  eliciting  the  answer  that  he  told 
the  prisoner  "  it  would  be  better  for  him  to  tell  where  the 
horse  was,  so  Mr.  Welch  could  get  him.*'  This  did  not 
do  the  prisoner  any  injury.  4th.  Neither  did  the  court  err 
in  overruling  the  objections  to  the  evidence  of  McNamara 
to  the  prisoner's  confessions,  subsequently  given,  as  they 
were  but  part  of  a  conversation,  a  portion  of  which  had 
already  been  proved  by  the  prisoner's  counsel.  On  cross- 
examination  of  this  witness,  the  counsel  for  the  prisoner 
had  proved  by  him  as  follows  :  "  I  recollect  hearing  the 
prisoner  say  that  he  took  the  horse  to  ride  down  to  where 
he  worked."  And  the  witness  subsequently,  on  his  re- 
examination, and  again  on  his  cross-examination,  stated 
that  it  was  at  his  stable  in  Schuylerville,  and  not  in  the 
conversation  with  Welch,  that  the  prisoner  said  this.  Now, 
all  the  confessions  testified  to  by  McNamara  were  made 
at  this  same  conversation  at  the  stable,  a  part  of  which 
the  prisoner's  counsel  had  previously  proved,  as  already 
shown.  It  needs  no  authority  to  show  that  the  prisoner's 
counsel  have  not  an  exclusive  license  to  prove  such  por- 
tions of  a  conversation  with  their  client  as  they  may  think 
favorable  to  the  latter,  and  a  right  to  object  to  and  exclude 
the  residue,  which  may  possibly  make  against  him.  Un- 
less they  have  such  right  the  court  committed  no  error  in 
overruling  the  objections  to  the  confessions  proved  by 
McNamara.  5th.  But  the  proof  by  McNamara  was  that 
the  substance  of  all  that  was  said  to  the  prisoner  to  induce 
him  to  confess,  either  by  him  or  Welch,  was  that  "  if  he 
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had  taken  the  horse^  it  would  be  better  for  him  to  own 
up/'  &c.  Now  this  was  no  improper  inducement  for  him 
to  tell  the  truth,  and  none  at  all  to  induce  him  to  own 
himself  guilty,  when  he  was  in  fact  innocent.  In  such 
case  the  confession  is  admissible  in  evidence  against  the 
prisoner.  {People  v.  Smith,  3  Hatv.  Pr.  227,  230,  and  eaees 
cited.  Dane  v.  The  People,  5  Park.  364,  390.  Duffy  v. 
Same,  Id.  321,  323.  S.  G.,  26  J^.  T.  Rep.  588.)  6th.  So 
also  were  the  confessions  admissible  in  this  case,  because 
they  did  not  stand  alone,  but  were  corroborated.  It  was 
solely  in  consequence  of  them  that  the  horse  was  found. 
The  prisoner  gave  a  specific  description  of  the  route  he 
took,  by  following  which  he  told  Welch  he  would  find  his 
horse.  Welch  followed  the  directions,  and  found  his 
property.  Under  such  circumstances  the  confessions  of  a 
prisoner  are  admissible  against  him.  {Done  v.  The  People, 
5  Park.  364,  390.  The  People  v.  McMahon,  16  N.  Y.  Rep. 
386.  Duffy  v.  The  People,  5  Park.  321.  S.  C,  26  J^.  T. 
Rep.  588.)  7th.  It  was  also  competent,  after  properly 
proving  the  confessions  of  the  prisoner  that  he  took  the 
horse,  to  prove  also  that  after  the  magistrate  read  over 
the  complaint  to  him,  the  prisoner  pleaded  guilty  to  the 
charge.  8th.  The  court  were  right  in  sustaining,  the  ob- 
jections to  and  excluding  the  question  put  to  Welch,  ^'Is 
the  prisoner  above  or  below  the  ordinary  intellect  of  man- 
kind?" Unless  the  object  was  to  prove  the  prisoner  nan 
compoe  mentis,  which  was  not  pretended,  the  evidence  was 
inadmissible.  {Pattereon  v.  The  People,  46  barb.  626. 
Gardiner  v.  Same,  6  Park.  157.)  But  evidence  of  the 
same  character  was  subsequently  admitted,  and  its  force 
entirely  avoided  by  the  proof  by  the  prisoner,  from  his 
own  witness,  that  he  knew  "right  from  wrong." 

in.  The  judge  did  not  err  in  his  charge  to,  or  refusal 
to  charge  the  jury.  1st.  In  charging  that  the  circum- 
stances of  the  taking  in  this  case  are  such  as  constitute  lar- 
ceny, if  they  were  committed  by  a  man  that  knew  right 
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from  wrong.  {Duffy  v.  The  People,  26  N.  T.  Rep.  588,  595. 
8.  (7.,  5  Park,  321.  PaUereon  v.  The  People,  46  Barb.  626.) 
2.  In  charging  that  it  was  for  the  jary  to  determine 
whether  th^  confessions  were  made  tinder  such  circam* 
stances  as  were  calculated  to  induce  the  prisoner  to  make 
a  false  confession  or  statement;  and  also  whether  such 
confessions  were  corroborated  or  not.  {People  v.  Smth, 
3  Eow.  Pr.  227,  230,  and  easee  cited.  Done  v.  The  People, 
5  Park.  364,  390.  Duffy  v.  The  $ame,  Id.  331,  323.  S.  (?., 
26  N.  T.  Rep.  688.)  3d.  In  refusing  to  charge  that  the 
proof  of  taking  a  wagon  by  the  prisoner,  was  no  proof  of 
the  commission  of  a  larceny  in  taking  the  horse  mentioned 
in  the  indictment.  It  is  well  settled  that  the  whole  of  a  con- 
fession relating  to  two  larcenies  is  admissible  on  the  trial 
of  one.  (1  Areh.  Or.  Pr.  409.)  Besides,  the  taking  the 
wagon  the  same  night  by  the  prisoner  was  part  and  parcel 
of  one  and  the  same  scheme,  to  get  up  a  team  and  vehicle, 
with  which  the  prisoner  was  conveyed  to  North  Chatham. 
And  it  tended  to  characterize  the  motive  or  intent  with 
which  the  act  was  done ;  all  which  was  entirely  allowable 
{Osborne  v.  The  People,  2  Park.  583.  People  v.  Wood,  3  id. 
681.)  3.  The  charge  of  the  judge  was  right,  and  covered 
the  entire  case,  and  the  multitudinous  requests  of  the 
prisoner's  counsel  were  either  sufficiently  covered  by  the 
charge  as  given,  or  were  properly  refused. 

IV.  The  judgment  should  be  affirmed,  or  the  writ  of 
error  quashed. 

By  the  Oourt,  Potter,  J.  An  objection  is  taken  by  the 
counsel  for  the  people  to  the  hearing  of  this  case,  on  the 
ground,  first,  that  the  writ  of  error  is  not  in  the  proper 
form.  That  it  should  require  the  return  of  the  judgment 
below,  or  a  return  of  the  proceedings  on  the  indictment, 
if  judgment  be  thereupon  given.  And,  second,  that  there  is 
no  return  of  any  record  of  judgment,  in  the  case.    He 
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claims^  for  this  reason,  that  the  writ  should  be  quashed  or 
set  aside,  and  the  conviction  affirmed. 

These  objections  are  technical,  and  are  without  force. 
There  is  no  prescribed  form  of  a  writ  of  error  in  such  case 
by  statute,  and  the  books  of  forms  have  furnished  no  un- 
varying precedent.  A  form  precisely  like  that  used  in 
this  case  was  adopted  to  remove  a  case  from  the  Supreme 
Court  to  the  Court  of  Appeals,  in  The  People  v.  ThomSj 
reported  in  3  Parker* s  Grim,  Bep.  256,  and  is  cited  as  a 
proper  form  in  Waterman's  notes  to  ArcKbold's  Criminal 
Practice,  {vol  1,  p.  719,)  to  which  no  objection  was  taken. 
And  also  in  a  new  work  on  criminal  law  and  forms,  by 
Colby,  (at  p.  409,)  to  remove  a  case  from  a  court  of  sessions 
to  the  Supreme  Court,  the  same  form  was  adopted  as  in 
this.  Besides,  the  writ,  in  terms,  does  command  that  the 
record  and  proceedings  (which  include  the  judgment,  if 
any  be  given,)  be  certified  to  this  court,  and  the  answer 
of  the  court  of  sessions  does  set  forth  the  indictment,  the 
trial,  the  exceptions,  and  the  findings  of  the  jury  and  the 
judgment  of  the  court  thereon.  All  that  is  complained 
of  is  fully  before  the  court  fqr  review. 

The  plaintiff  in  error  raises  the  objection  that  his  declara- 
tions, or  confession  of  guilt,  admitted  in  evidence,  though 
objected  to,  were  not  legally  admissible,  inasmuch  as  they 
were  not  voluntary.  This  I  regard  as  the  important  point 
in  the  case.  The  complainant,  Dudley  Welch,  residing  in 
the  town  of  Saratoga,  lost  a  horse  from  his  stable  on  the 
night  of  the  26th  September,  1868;  the  stable  door  was 
opened  by  force,  and  the  horse  taken  without  the  consent 
of  the  owner.  About  three  months  afterwards  he  found 
the  horse  at  North  Chatham,  Columbia  county,  about  thirty 
miles  from  Troy.  The  plaintiff  in  error  was  arrested  on 
suspicion  of  being  the  person  who  took  the  horse,  and  the 
complainant  was  his  uncle.  On  being  arrested,  the  com- 
plainant, in  the  presence  of  the  officer  who  held  him  in 
custody,  attempted  to  learn  from  the  plaintiff*  in  error 
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where  the  horse  was,  and  to  get  admissions  from  the  pris- 
oner as  to  his  taking  the  horse.  The  prisoner  at  first 
denied  all  knowledge  of  the  horse,  and  denied  having 
tak^i  him.  The  complainant  then  detailed  to  him  certain 
circumstances  which  conld  be  proved,  tending  to  show  his 
guilt.  The  complainant  then  told  him,  (prisoner,)  in 
presence  of  the  officer  in  whose  custody  he  was,  ^^  that  the 
best  he  (prisoner)  could  do^  wa%  to  own  it  up  ;  that  this  would 
be  better  for  him*'  This  statement  was  also  repeated  to 
him  by  the  officer  who  held  him  in  charge.  After  these 
statements,  made  by  the  complainant  and  office!*,  the  pris- 
oner began  to  give  information  of  his  manner  of  taking 
the  horse,  and  the  place  to  which  he  took  him ;  and  then 
directed  the  complainant  what  roads  to  take,  and  the  place 
where  he  would  find  the  horse.  The  complainant  followed 
these  directions,  and  found  his  horse.  On  the  trial,  while 
the  complainant  was  testifying  to  the  conversation  at  the 
time  of  the  arrest,  the  prisoner's  counsel  asked  the  court 
to  be  permitted  to  ask  the  witness  if,  at  the  time  of  and 
prior  to  this  conversation,  the  prisoner  was  not  under  arrest 
charged  with  this  crime,  and  if  he  did  not  say  in  substance 
to  prisoner,  "  that  he  had  better  own  up,  for  it  would  be 
better  for  him,"  which  request  was  denied,  and  the  pris- 
oner's counsel  duly  excepted.  The  same  objection  was 
made  to  the  testimony  of  McNamara,  the  officer  who 
arrested  the  prisoner,  while  he  was  testifying;  and  a  like 
ruling  by  the  court  This  officer  then  testified  that  before 
the  prisoner  made  any  confessions,  and  while  he  was  under 
arrest,  he  said  to  him  in  substance,  that  it  would  be  better 
for  him  to  confess  the  matter,  and  told  him  the  same  after- 
wards, before  he  was  taken  before  the  magistrate.  The 
prisoner's  counsel  then  moved  the  court  to  strike  out  all 
the  testimony  and  confessions  made  by  the  prisoner,  upon 
the  ground  that  they  were  not  voluntary^  and  were  im- 
proper, which  the  court  denied,  and  the  prisoner's  counsel 
excepted.      Although   the   officer    afterwards    somewhat 
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varied  the  language  he  used  to  the  prisoner,  jet  he  then 
states  it  as  the  substance  of  what  he  said  \  ^^ifhe  had  taken 
the  horse  it  would  be  better  for  him  to  own  up,"  and  yet, 
he  also  adds,  that  he  again  told  him,  that  he  ^Hhought^Ae 
complainant  would  not  he  $o  hard  on  htm  \f  he  could  get  his 
hone  back.*'  This  fully  presents  the  point,  as  to  whether 
this  confession  was  voluntary.  The  rule  seems  to  be  well 
settled.    Nothing  remains  but  to  make  the  application. 

If  the  declaration  or  admission  is  made  before  the  ac« 
cused  is  conscious  of  being  charged  with,  or  suspected  of 
crime,  they  are  admissible  under  all  circumstances,  how- 
ever made  or  obtained;  under  oath,  or  without,  upon  a 
judicial  proceeding,  or  otherwise.  •  But  if  made  afterwards, 
the  law  at  once  becomes  cautious  and  hesitating.  The 
true  inquiry  then  is,  was  it  voluntary  ?  For  unless  it  is 
entirely  voluntary,  it  is  held  to  be  not  admissible.  This  is 
the  rule  as  collected  from  all  the  authorities,  and  as  laid 
down  in  the  Court  of  Appeals,  by  Selden,  J.,  in  the  case 
of  The  People  v.  McMahon,  (15  K  T.  Rep.  384.)  This 
opinion,  so  tersely  and  clearly  expressed,  is  so  exactly  to 
the  point,  that  I  have  extracted  from  it.  He  says :  '^  In 
order  to  apply  this  rule,  it  is  necessary  to  know  what  is 
meant  by  the  term  voluntary.  The  word  is  evidently  not 
in  all  cases  used  in  contradistinction  to  compuleory,  because 
a  confession  obtained  by  either  threats  or  promises  from 
any  one  having  authority  over  the  accused,  or  concerned 
in  the  administration  of  justice,  is  uniformly  held  to  be 
inadmissible.  However  slight  the  threat,  or  small  the  in- 
ducement thus  held  out,  the  statement  will  be  excluded 
as  not  voluntary."  It  is  plain,  therefore,  that  in  such 
cases,  at  least,  by  voluntary^  is  meant  proceeding  from  the 
spontaneous  suggestion  of  the  party's  own  mind,  free  from 
the  influence  of  any  extraneous  disturbing  cause.  This 
was  repeated  in  ITie  People  v.  TFente,  (37  N.  Y,  Hep.  304.) 
After  citing  various  cases  supporting  these  propositions, 
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the  learned  judge  says :  "  No  dictum  to  the  contrary  can 
be  found." 

Applying  that  principle  to  this  case^  it  will  be  seen  that 
the  accused,  a  weak  minded  man,  was,  at  the  time  of  the  dec- 
larations proved,  under  arrest,  in  the  custody  of  an  officer ; 
the  accuser  his  uncle ;  his  custodian  an  officer  concerned 
in  the  administration  of  justice ;  the  accused  naturally 
acting  under  an  agitation  of  mind,  was  promised  ad  van- 
tage  if  he  confessed.  It  seems  to  me  that  this  was  a  case 
clearly  within  the  principle  of  the  cases  cited  above,  not  a 
voluntary  confe$»ion.  Some  inducement  was  held  out,  some 
extraneous  influences  did  prevent  the  admission  from 
being  the  spontaneous  suggestions  of  his  own  mind,  from 
such  influences.  If  I  am  right  in  this,  there  was  error 
committed  on  the  trial.  It  is  of  no  importance  for  us  to 
see  that  there  was  probably  other  sufficient  evidence  in  the 
case  to  have  convicted  the  accused.  I  think  there  was. 
I  have  no  doubt  of  his  guilt,  myself;  but  this  was  a  ques- 
tion for  the  jury,  not  for  us.  He  was  entitled  to  a  trial  by 
the  settled  rules  of  law ;  a  material  error  was  committed 
against  him;  this  entitles  him  to  a  reversal  of  the  judg- 
ment. 

There  are  two  other  comj^laints  made  of  error.  If  they 
are  such,  they  are  not  so  clearly  so  as  the  one  I  have  no- 
ticed. The  admission  of  evidence  of  the  accused  taking  a 
wagon  on  the  same  night  from  another  person,  is  charged 
as  error.  I  do  not  think,  under  the  circumstances,  that 
this  was  error.  The  taking  a  wagon  to  use  with  the  stolen 
horse,  if  they  were  used  together,  was  evidence  of  a  cor- 
roborating circumstance  to  the  main  charge,  and  could  be 
used  as  evidence  for  that  purpose,  notwithstanding  it  was 
proof  of  another  felony  also,  not  charged  in  the  indict- 
ment ;  and  yet,  there  may  be  a  case  of  another  distinct 
felony  committed  at  another  time,  and  under  other  circum- 
stances, which  it  would  be  error  to  admit  in  proof. 
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The  refusal  of  the  learned  judge  to  charge  propositions, 
considered  abstractly,  would  seem  to  be  erroneous,  but 
they  must  be  regarded  as  based  upon  what  had  been  proved 
in  the  case ;  and  the  refusal  to  charge  as  requested,  was 
refused  on  the  ground  of  having  no  basis  in  the  evidence 
that  authorized  the  requests  made.  One  or  two  of  the 
requests  to  charge,  was,  that  the  confessions  of  the  prisoner, 
tinder  the  circumstances,  were  not  voluntary.  This,  also, 
the  judge  refused;  and  if  we  are  right  in  the  first  point 
we  have  reviewed,  this  was  also  error.  I  am  therefore  of 
opinion  that  the  judgment  of  the  court  of  sessions  should 
be  reversed. 

Judgment  reversed  and  prisoner  discharged,  abso- 
lutely, (a) 

[Wabbbh  Gbnbbal  Tbbk,  July  18,  1869.  BatekroMf  FoUer  and  Boekeif 
JoBtioes.] 

(a)  On  writ  of  error  on  behalf  of  the  people,  the  Court  of  Appeals,  at  its  April 
term,  1870,  made  the  foUowing  order  in  this  case:  "  So  much  of  the  judgment 
of  the  Supreme  Court  as  reversed  the  judgment  of  the  court  of  sessions  affirmed ; 
and  that  portion  of  the  judgment  granting  an  absolute  discharge  modified,  by 
ordering  a  new  trial  in  the  sessions." 


-»•-♦■ 


Nelson  M.  Eniceerbocebr,   plaintiff  in  error,  vs.  The 

People,  defendants  in  error. 

Although  it  is  a  sound  proposition  that  mere  possession,  by  a  person,  of  stolen 
goods  taken  on  the  occasion  of  a  burglary — that  is,  possession  alone,  with- 
out any  other  facts  indicative  of  guilt — ^is  not  prima  facu  evidence  that  such 
person  committed  the  burglary ;  yet  where  the  prisoner  was  shown  to  have 
been  in  the  vidnity  of  the  burglary,  just  prior  to  the  act,  and  to  have  left 
there  under  circumstances  of  some  suspicion ;  and  the  evidence  tended  to 
show  that  he  was,  soon  thereafter,  in  possession  of  some  of  the  property 
taken  from  the  safe  at  the  time  of  the  burglary ;  and  further,  that  he  pre- 
varicated in  regard  to  it,  and  made  a  false  statement  of  the  manner  in  which 
it  came  to  his  possession ;  Sdd  that  in  this  condition  of  the  case,  possession 
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of  the  stolen  property  by  the  prisoner,  unexplained,  was  jfrimafaeit  evidence 
on  which  to  convict  him  of  burglary. 
BMf  alu,  that  a  request  to  charge  the  jury  that  the  mere  possession,  by  the 
prisoner,  of  the  stolen  property,  was  not  prima  faei$  evidence  of  the  commis- 
I         don  of  the  burglary  by  him,  was  properly  refused ;  inasmuch  as  the  case 
^        was  not  one  of  mere  possession  by  the  prtooner  of  the  stolen  property,  but  it 
oontahied  other  proof  indicatiye  of  guilt. 
Where  the  court  refused  to  charge  the  jury  that  the  mere  possession  of  stolen 
property  was  not  prima  facie  evidence  of  the  conmUssion  of  the  burglary  by 
the  prisoner,  but  on  exception  being  taken,  immediately  added,  "  I  will 
charge  this  way ;  that  the  possession  of  stolen  property  immediately  after 
the  commission  of  the  offense  vi  prima  faeic  evidence  of  guilt ;  in  other  words, 
the  accused  is  called  upon  to  explain  how  the  property  came  to  his  pos- 
session ;*'  Ssld  that  the  judge  might  be  regarded  as  qualifying  his  ruling  on 
the  request  to  charge,  by  the  explanation  or  substituted  instruction,  so  ftr 
as  it  differed  from  the  request ;  and  that  to  the  charge  in  this  form  there  was 
no  valid  objection,  considered  with  reference  to  the  state  of  the  case,  on  the 
proof. 

THIS  is  a  writ  of  error  to  the  coart  of  sessions  of  Saratoga 
county,  to  bring  before  the  court  for  review  the  trial 
and  conviction  of  the  plaintiff  in  error,  on  an  indictment 
for  burglary  and  larceny. 

A  new  trial  was  sought  on  account  of  alleged  errors  of 
law,  committed  by  the  judge  in  excluding  evidence,  and 
in  charging  the  jury,  and  refusing  to  charge  them  as  re- 
quested by  the  counsel  for  the  prisoner.  No  direct  evi- 
dence of  the  breaking  and  entering  by  the  prisoner  was 
given.  The  counsel  for  the  prisoner  requested  the  court 
to  charge  that  '^the  mere  possession  of  stolen  property 
is  not  prima  facie  evidence  of  the  commission  of  burglary 
by  the  prisoner."  This  the  court  refused,  and  the  pris- 
oner's counsel  excepted.  The  judge  thereupon  remarked : 
"I  will  charge  this  way;  that  the  possession  of  stolen 
property  immediately  after  the  commission  of  the  offense, 
is  prima  facie  evidence  of  guilt  In  other  words,  the 
accused  is  called  upon  to  explain  how  the  property  came  * 
to  his  possession."  To  this  portion  of  the  charge  the 
prisoner's  counsel  excepted. 
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The  jury  found  the  prisoner  guilty  of  burglary  in  the 
third  degree. 

Charles  8,  Lester ,  for  the  plaintiff  in  error. 

L  Burglary  and  larceny  are  two  distinct  crimes,  requiring 
different  characters  of  evidence.  Breaking  and  entering 
with  intent  to  commit  a  crime  are  the  essential  ingredients 
of  burglary,  and  these  must  be  proved  by  the  prosecution. 
{Roseoe'e  Grim.  Ev.  340.)  Burglary  is  a  higher  crime  than 
larceny,  but  the  prisoner  may  be  convicted  of  the  lesser 
offense.  {People  v.  TFbod,  2  Park.  Or,  Rep.  22.)  Prima 
fade  evidence  is  such  as  entitles  the  party  giving  it  to 
judgment,  in  case  it  is  not  disproved.  It  means,  standing 
alone,  sufficient  evidence.  Now  the  possession  of  stolen 
property  is  not  sufficient  evidence  of  breaking  and  enter- 
ing, although  it  may  be  of  the  felonious  intent  This  has 
been  frequently  decided.  {People  v.  Frazier^  2  Wheeler  e 
Grim.  OaseSj  55.  Jones  v.  The  People^  6  Park.  Grim.  Rep. 
126.  Davie  v.  The  People^  1  id.  447.)  Mere  possession  of 
stolen  goods  is  not  prima  facie  evidence  of  guilt  of  any 
crime.  '*It  will,"  says  Greenleaf,  "be  necessary  for  the 
prosecution  to  add  the  proof  of  other  circumstances  in- 
dicative of  guilt,  in  order  to  render  the  naked  possession 
of  the  thing  available  towards  a  conviction."  (3  Chreerd. 
on  Ev.  §  31.) 

II.  The  subsequent  remark  of  the  judge  did  not  cure 
the  error.  The  prisoner  gave  evidence  tending  to  show 
his  absence  from  the  place  where  the  burglary  was  com- 
mitted at  the  time  of  its  occurrence.  He  gave  evidence 
tending  to  explain  his  possession  of  the  property  claimed 
to  have  been  stolen. 

The  question  to  which  the  attention  of  the  judge  and 
jury  was  called  was,  that  possession  of  stolen  property 
was  not  prima  facie  evidence  of  burglary,  and  his  refusal 
to  charge  thus  was  in  fact  instructing  the  jury  that  the 
converse  of  this  proposition  was  true ;  and  if  his  statement 
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means  anything,  it  is  that  ^<  the  possession  of  stolen  prop- 
erty immediately  after  the  commission  of  the  offense  is 
prima  facie  evidence  of  guilt"  of  the  crime  of  burglary, 
which  is  manifestly  error. 

The  conviction  and  sentence  by  the  sessions  should  be 
reversed. 

W.  B.  French,  (district  attorney,)  for  the  people. 

The  judge  did  not  err  in  charging  or  refusing  to  charge 
the  jury.  (1.)  In  refusing  to  charge,  as  requested  by  the 
prisoner's  counsel,  ''that  the  mere  possession  of  stolen 
property  is  not  prima  facie  evidence  of  the  commission  of 
the  burglary  by  the  prisoner."  There  is  nothing  in  the 
case  to  warrant  such  a  request  The  evidence  tended  to 
show,  not  the  mere  possession  of  the  stolen  property,  but 
the  exclusive  possession,  and  that  he  gave  a  false  account 
of  the  manner  in  which  he  came  by  it.  Indeed  the  whole 
evidence  of  the  case,  the  testimony  of  every  witness  sworn 
on  the  trial  in  behalf  of  the  people,  and  the  prisoner's  own 
evidence,  show  a  state  of  facts  and  circumstances,  besides 
the  fact  of  the  property  being  found  in  his  exclusive  pos- 
session, that  coil  around  the  prisoner,  and  point  him  out 
as  the  man  who  committed  the  crime,  with  a  certainty 
beyond  contradiction.  The  request,  therefore,  was  sim- 
ply an  abstract  proposition,  and  the  judge  was  at  liberty 
to  refuse  to  charge  as  requested,  even  though  the  propo- 
sition were  in  fact  correct.  {Kiernan  v.  BocheleaUy  6  Boew. 
148.  Doughty  y,  Jlope,  1  Comet  79.  Buehmore  v.  HdH^ 
12  Abb.  420.)  (2.)  Nov  did  the  judge  err  in  charging  the 
jury.  Our  courts  hold,  it  is  true,  that  "the  mere  pos- 
session of  stolen  property,  without  any  other  evidence  of 
guilt,  ought  not  to  be  regarded  as  prima  facie  or  pre- 
sumptive evidence  of  the  burglary."  But  that  state  of 
facts  does  not  arise  in  this  case.  *  Here  the  property  was 
traced  to  the  exclusive  possession  of  the  defendant ;  and 
the  whole  evidence  evolves  a  network  of  facts  and  circum- 
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stances  that  can  not  be  gainsayed,  nor  got  rid  of  by  the 
prisoner,  and  out  of  which  his  own  evidence  could  not  help 
him ;  but,  on  the  contrary,  tied  him  closer,  and  more  clearly 
identified  him  with  the  crime.  This  case,  then,  comes 
directly  within  the  opmion  of  Judge  Johnson  in  Davis  v. 
The  People,  (1  Park,  451,  452 :)  "  In  a  case*  where  goods 
have  been  taken  by  means  of  a  burglary,  and  they  are  im- 
mediately or  soon  thereafter  found  in  the  actual  and  ex- 
clusive possession  of  a  person  who  gives  a  false  account, 
or  refuses  to  give  any  account,  of  the  manner  in  which  he 
came  into  the  possession  of  them,  proof  of  such  possession 
and  guilty  conduct  is  presumptive  evidence  not  only  that 
he  stole  the  goods,  but  that  he  made  use  of  the  means 
by  which  access  to  them  was  obtained."  The  indictment 
here  was  for  burglary  and  larceny,  and  it  was  competent 
to  convict  the  prisoner  either  of  simple  larceny,  or  of  bur- 
glary and  larceny.  "  It  never  was  doubted  that  on  a  trial 
for  larceny,,  after  the  corpus  delicti  was  proved,  and  evi- 
dence given  that  the  stolen  goods  were  found  in  the  pos- 
session of  the  accused,  such  possession,  unexplained,  was 
prima  facie  evidence  that  the  person  in  whose  possession 
they  were  so  found  was  the  person  who  committed  the 
larceny.  The  charge  went  no  further  than  that"  {Opin. 
by  WeUeSy  J.,  in  Jones  v.  The  People,  6  Park,  128.)  The 
judge's  charge  in  this  case  was  directly  within  this  rule, 
that  "the  possession  of  stolen  property  immediately  after 
the  commission  of  the  offense  is  prima  facie  evidence  of 
guilt." 

This  court  should  affirm  the  judgment  *of  the  court 
of  sessions,  and  direct  the  sentence  pronounced  to  be 
executed. 

Btf  the  Court,  Bockes,  J.  This  case  comes  before  the 
court  on  writ  of  error  to  the  Saratoga  sessions.  The  plain- 
tiff in  error  was  indicted  for  burglary  and  larceny,  and  was 
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tried  and  convicted  in  the  court  of  sessions  of  Saratoga 
county,  of  burglary  in  the  third  degree.  Judgment  was 
thereupon  pronounced  that  he  be  imprisoned  in  the  state 
prison  for  the  period  of  five  years. 

It  appears  from  the  record  that  the  trial  was  quite  pro- 
tracted, occupying  several  days ;  but  no  more  of  the  evi- 
dence is  returned  than  was  deemed  necessary  to  present 
the  questions  raised  on  the  exceptions  taken  by  the  counsel 
for  the  prisoner,  and  here  urged  upon  our  consideration. 
The  evidence  certified  to  us  is  very  brief — not  being  given 
in  full.  It  must  be  inferred  that  there  was  sufficient  to 
sustain  the  conviction,  except  in  so  far  as  it  may  be 
affected  by  the  exceptions  appearing  on  the  record. 

On  the  trial  it  was  proved  that  on  the  night  of  the  2l8t 
of  October,  1867,  the  jeweler's  store  of  one  Henry  L.  West, 
in  the  village  of  Ballston  Spa,  was  burglariously  entered, 
the  iron  safe  broken  open,  and  watches  and  jewelry  of  the 
value  of  $2000  feloniously  taken  therefrom.  With  a  view 
to  charge  the  crime  upon  the  prisoner,  it  was  proved  that 
he  was  familiar  with  the  store  and  property,  having  pre- 
viously worked  for  West  at  his  trade  as  a  jeweler;  that 
he  was  present  the  evening  prior  to  the  burglary  when  the 
valuables  were  placed  in  the  safe  and  the  store  was  closed ; 
that  he  was  invited  to  remain  with  West  over  night,  it 
being  very  dark,  but  he  refused,  and  left  West  about  9i 
o'clock,  stating  that  he  was  going  to  his  mother's,  where 
he  then  resided,  a  distance  of  about  five  miles.  Evidence 
was  also  given  proving,  or  tending  to  prove,  that  he  was 
in  possession  of  some  of  the  stolen  property  soon  after  the 
burglary,  and  that  when  interrogated  in  regard  to  it  he 
prevaricated  and  falsified.  The  evidence  is  not  before  us 
in  detail,  but  the  record  states,  in  general  terms,  that  tes- 
timony was  given  tending  to  identify  the  property,  which 
was  traced  to  the  exclusive  possession  of  the  prisoner,  as 
that  which  belonged  to  West,  and  was  in  his  safe  at  the 
time  of  the  burglary ;  also  tending  to  show  that  the  pris- 
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oner  gave  a  false  account  of  the  manner  in  which  he  came 
to  its  possession.  On  the  part  of  the  prisoner  there  was 
evidence  given  tending  to  prove  that  on  the  night  of  the 
burglary  he  was  at  his  mother's  residence  and  in  the  bed- 
room with  his  brother,  from  about  eleven  o'clock  4n  the 
evening  until  the  next  morning.  In  this  condition  of  the 
case,  the  prisoner's  counsel  requested  the  court  to  charge 
the  jury  that  the  mere  possession  of  stolen  property  was 
not  prima  facie  evidence  of  the  commission  of  the  burglary 
by  the  prisoner.  The  court  refused  so  to  charge,  and  the 
prisoner's  counsel  excepted.  The  judge  immediately 
thereupon  remarked,  "I  will  charge  this  way;  that  the 
possession  of  stolen  property  immediately  after  the  com- 
mission of  the  offense  is  prima  facie  evidence  of  guilt.  In 
other  words,  the  accused  is  called  upon  to  explain  how 
the  property  came  to  his  possession."  To  this  portion  of 
the  charge  the  prisoner's  counsel  excepted. 

The  exceptions  to  the  rulings  above  stated  present  the 
only  question  of  importance,  if  not  the  sole  question,  in 
the  case. 

It  is  undoubtedly  a  sound  proposition  that  mere  pos- 
session by  a  person  of  stolen  goods  taken  on  the  occasion 
of  a  burglary — that  is,  possession  alone,  without  any  other 
evidence  whatever  indicative  of  guilt — is  not  prima  fade 
evidence  that  such  person  committed  the  burglary.  Mere 
possession  of  stolen  goods  is  not  prima  fade  evidence  of 
larceny  even ;  for,  as  is  said  by  Greenleaf,  (3  Oreenl  an 
Ev.  §  31,)  it  is  necessary  to  add  the  proof  of  6ther  circum- 
stances indicative  of  guilt,  in  order  to  render  the  naked 
possession  of  the  thing  available  towards  a  conviction; 
such  as  the  previous  denial  of  the  possession  by  the  party 
charged,  or  his  refusal  to*  give  any  explanation  of  the  fact, 
or  giving  false  or  irreconcilable  accounts  of  the  manner 
of  its  acquisition.  The  party  may  have  acquired  the 
stolen  property  by  honest  purchase,  or  may  have  found  it 
where  the  thief  deposited  it  or  lost  it.    But  we  must  con- 
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aider  the  ruling  on  the  request  to  charge  the  jury  in  this 
^case  in  connection  with  the  explanation  which  immediatclj 
followed  and  accompanied  it;  also  with  reference  to  the 
state  of  the  case  on  the  evidence.  The  proof  that  crime 
had  been  committed  was  complete.  The  prisoner  was 
shown  to  have  been  in  the  vicinity  of  the  burglary  just 
prior  to  the  act ;  and  to  have  left  there  under  circum- 
stances of  some,  although  perhaps  of  slight,  suspicion ; 
and  the  evidence  tended  to  show  that  he  was  soon  there- 
after in  possession  of  some  of  the  property  taken  from  the 
safe  on  the  occasion  of  the  burglary;  and  further,  that  he 
prevaricated  in  regard  to  it,  and  gave  a  false  statement  of 
the  manner  in  which  it  came  to  his  possession.  In  this 
condition  of  the  case,  possession  of  the  stolen  property  by 
the  prisoner,  entirely  unexplained,  would  be  uiiquestion- 
ably  prima  facie  evidence  on  which  to  convict  him  of  lar- 
ceny, according  to  the  text  above  quoted  from  Greenleaf 
on  Evidence.  Here  was  the  denial  of  the  possession  of 
the  stolen  property  by  the  prisoner;  or,  concede  its  iden- 
tity, which  the  request  to  charge  assumes  as  a  basis  for 
the  proposition,  there  was  no  explanation  of  its  possession 
by  him  attempted ;  and  he  gave  a  false  account  of  the 
manner  of  its  acquisition.  This  proof,  added  to  the  fact 
of  exclusive  possession  of  the  stolen  property,  made, 
according  to  Greenleaf,  a  prima  facie  case  of  guilt. 
(3  Oreenl  an  Ev,  §  31.)  But  under  the  proof  in  this  case, 
exclusive  possession  by  the  prisoner  of  the  property  taken 
on  the  occasion  of  the  burglary,  soon  after  that  event,  if 
conceded,  would  be,  according  to  the  same  learned  author, 
prima  facie  evidence  on  which  to  convict  of  burglary. 
Greenleaf  says :  "  Possession  of  the  fruits  of  crime,  recently 
after  its  commission,  \%  prima  facie  evidence  of  guilty  pos- 
session, and  if  unexplained  either  by  direct  evidence  or  by 
the  attending  circumstances,  or  by  the  character  and  habits 
of  life  of  the  prisoner,  or  otherwise,  it  is  taken  as  conclu- 
sive."   He  adds  :  "  This  rule  of  presumption  is  not  con- 
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fined  to  the  case  of  theft,  but  is  applied  to  all  cases  of 
crime,  even  the  highest  and  most  penal.  Thus,  upon  an 
indictment  for  arson,  proof  that  property,  which  was  in 
the  house  at  the  time  it  was  burnt,  was  soon  afterwards 
found  in  the  possession  of  the  prisoner,  was  held  to  raise 
a  probable  presumption  that  he  was  present  and  concerned 
in  the  offense.  The  like  presumption  is  raised  in  the  case 
of  murder  accompanied  by  robbery."  (1  Chreent  on  Ev. 
§  34.)  In  DaviB  v.  The  People,  (1  Park.  447,)  it  was  held 
that  mere  possession  of  the  stolen  goods,  without  other 
evidence  of  guilt,  was  not  to  be  regarded  as  prima  facie  or 
presumptive  evidence  of  burglary ;  and  because  the  court 
so  charged  in  effect,  against  exception,  the  conviction  and 
judgment  were  reversed.  This,  however,  was  a  case 
where,  as  stated  in  the  opinion,  there  was  "  no  evidence 
of  any  guilty  conduct  whatever,"  and  as  further  stated, 
there  was  "  room  for  doubts  whether  the  prisoner  ever  had 
the  goods  in  his  custody.''  But  it  was  remarked  by  the 
learned  judge  in  that  case,  that  he  was  of  the  opinion  "  that 
in  a  case  where  goods  had  been  feloniously  taken  by 
means  of  a  burglary,  and  they  are  immediately,  or  soon 
thereafter,  found  in  the  actual  and  exclusive  possession  of 
a  person  who  gives  a  false  account  or  refuses  to  give  any 
account  of  the  manner  in  which  he  came  to  the  possession, 
proof  of  such  possession  and  guilty  conduct  is  presumptive 
evidence,  riot  only  that  he  stole  the  goods,  but  that  he 
made  use  of  the  means  by  which* access  to  them  was 
obtained." 

In  the  Commonwealth  v.  Millard^  (1  Made.  Rep.  6,)  the 
prisoner  was  indicted  for  shop  breaking  and  stealing  from 
the  shop.  The  goods  stolen  from  the  shop  Trere  found  in 
his  possession,  and  no  attempt  was  made  to  explain  how 
he  came  by  them.  It  was  held  that  the  proof  amounted 
to  presumptive  evidence^  not  only  that  the  prisoner  stole 
the  articles  taken  from  the  shop,  but  also  of  his  breaking 
and  entering.    Now  in  the  case  at  bar,  the  evidence  against 
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the  prisoner  was  not  of  the  mere  possession  of  the  propr 
erty  taken  on  the  occasion  of  the  burglary ;  but  there  was 
also  evidence  of  guilty  conduct,  such  as  the  authorities 
declare,  when  superadded  to  the  possession,  to  be  suffi- 
cient to  warrant  a  conviction  for  burglary.  It  was  not, 
therefore,  a  case  to  which  the  request  to  charge  was 
adapted,  and  the  court  might  well  have  refused  the  request, 
for  that  reason.  (Hope  v.  Lawrence,  50  Barb.  258.)  Con- 
cede that  the  prisoner  had  the  possession  of  the  stolen 
property,  as  the  request  assumes,  and  the  superadded 
proof  of  guilty  conduct  made  it  a  case  of  presumptive 
burglary.  The  case  was  not  one  of  mere  naked  possession 
by  the  prisoner.  But  the  refusal  to  charge  as  requested, 
should  be  considered  in  connection  with  the  remarks  of  the 
court,  which  immediately  followed  and  accompanied  it.  It 
was  said  in  Sperry  v.  Miller,  (16  N.  Y.  413,)  that  "in  consid- 
ering whether  a  single  proposition  contained  in  a  charge  is 
erroneous,  it  is  to  be  construed  in  connection  with  the 
context.  The  whole  charge,  or  so  much  of  it  as  is  con- 
nected with  and  tends  to  modify  or  explain  the  part  claimed 
to  be  objectionable,  is  to  be  considered  in  determining 
whether  an  error  has  been  committed.**  When  the  excep- 
tion was  taken  to  the  refusal  to  charge  as  requested,  and 
immediately  thereupon,  the  court  stated  to  the  jury  as  fol- 
lows :  "  I  will  charge  this  way ;  that  the  possession  of 
stolen  property,  immediately  after  the  commission  of  the 
offense,  is  prima  /aae •evidence  of  guilt.  In  other  words, 
the  accused  is  called  upon  to  explain  how  the  property 
came  to  his  possession." 

This,  then,  was  the  way  in  which  the  judge  intended 
his  instructions  to  the  jury  to  stand;  and  he  may  be  re- 
garded as  qualifying  his  ruling  on  the  request  to  charge 
by  this  explanation  or  substituted  instruction,  so  far  as  it 
differs  from  the  request.  Now  to  the  charge  in  this  form 
there  is  no  valid  objection,  considered  with  reference  to 
the  state  of  the  case  on  the  proof.    As  above  remarked, 
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there  was  evidence  of  what  is  deemed  guilty  conduct, 
superadded  to  the  fact  of  possession  of  the  stolen  prop- 
erty. The  case  therefore  falls,  in  this  view,  directly  within 
the  decision  in  Janes  v.  The  People,  (6  Park.  126.)  In 
that  case  the  prisoner  was  convicted  of  burglary  and  lar- 
ceny. The  stolen  goods  were  found  in  the  prisoner's 
possession,  who  made  no  attempt  to  show  how  she  came 
by  them,  or  to  explain  her  possession.  The  court  charged 
the  jury  that  the  finding  of  the  stolen  property,  shortly 
after  it  was  taken,  was  presumptive  evidence  of  the  guilt 
of  the  person  in  whose  possession  it  was  found.  The 
court  held  that  there  was  no  error  in  this  charge.  Welles,  J. 
remarked  as  follows :  "  In  regard  to  the  charge,  it  must 
be  borne  in  mind  that  it  was  competent  under  the  in- 
dictment to  convict  the  prisoner,  either  of  a  simple  lar- 
ceny, or  of  the  burglary  and  larceny.  It  never  was 
doubted  that  on  a  trial  for  larceny,  after  the  corpus  delicti 
was  proved,  and  evidence  given  that  the  stolen  goods 
were  found  in  the  possession  of  the  accused,  such  possess- 
ion, unexplained,  was  prima  facie  evidence  that  the  per- 
son in  whose  possession  they  were  found  was  the  person 
who  committed  the  larceny.  The  charge  went  no  further 
than  this.*' 

The  charge  of  the  court  in  this  case  was  therefore  un- 
exceptionable, considered  with  reference  to  the  crime  of 
larceny,  and  most  assuredly  so  when  made  in  a  case  where 
there  was  other  evidence,  superadded  to  the  mere  pos- 
session of  the  stolen  property,  indicafive  of  guilt. 

My  conclusion,  then,  is  that  the  request  to  charge  the 
jury  that  the  mere  possession,  by  the  prisoner,  of  the 
stolen  property  was  not  prima  fade  evidence  of  the  com- 
mission of  the  burglary  by  him,  was  properly  refused,  in- 
asmuch as  the  case  was  not  one  of  mere  possession  by 
the  prisoner  of  the  stolen  property,  but  it  contained  other 
proof  indicative  of  guilt ;  and  if  wrong  in  this,  we  must 
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regard  the  ruling  on  the  request  to  charge  as  intended 
to  be  qualified,  and  in  fact  qualified  and  superseded  by 
the  instruction  thereupon  immediately  given.  Such  was 
the  manifest  intention  of  the  court,  and  was  doubtless  so 
understood  and  accepted  by  the  jury  at  the  time.  It  has 
been  above  seen  that  the  exception  to  the  charge  was  not 
well  taken.  That  point  is  decided  in  Jones  v.  The  People^ 
(supra.) 

In  the  course  of  the  trial  two  exceptions  were  taken  to 
the  ruling  of  the  court  as  to  the  admission  of  evidence. 
But  no  point  of  error  is  now  made  by  the  prisoner's  coun- 
sel for  that  cause ;  and  there  is  obviously  no  ground  for 
complaint  in  that  regard. 

After  ^  careful  examination  of  the  case,  I  am  of  the 
opinion  that  the  record  discloses  no  ground  of  error  call- 
ing for  a  reversal  of  the  conviction  and  judgment. 

The  conviction  and  judgment  of  the  sessions  must  be 
affirmed,  and  the  record  remitted  to  the  Saratoga  sessions, 
to  tlie  end  that  the  sentence  and  judgment  of  that  court 
may  be  carried  into  effect,  and  the  prisoner,  if  on  bail, 
should  submit  himself  thereto. 

Judgment  affirmed. 

[SoHENBOTADT  GENERAL  Tbbic,  January  6, 1870.  SonkroM,  PoUerj  BoektM 
and  JameSf  Justices.] 
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Thb  People,  ex  rel  John  B.  Haskin,  vs.  The  Board  of 
Supervisors  of  the  County  of  Westchester. 

The  correction  of  errors  in  the  proceedings  and  determinations  of  inferior 
political  jurisdictions  is  matter  of  legal,  and  not  of  equitahlOi  cognizance. 

There  is  a  wide  and  radical  distinction  between  bringing  the  record  of  the  pro- 
ceedings of  an  inferior  body  before  the  court,  for  the  puri>08e  of  having 
them  reviewed  and  passed  upon  directly  by  the  courts,  and  either  reversed 
or  affirmed,  and  bringing  an  original  action,  founded  on  some  alleged  error 
in  the  proceedings  of  such  body,  and  demanding  judgment,  not  upon  errors 
in  the  record,  but  upon  the  allegations  of  error,  in  the  complaint. 

The  office  which  a  relator  performs  is  merely  that  of  instituting  a  proceeding 
for  and  in  behalf  of  the  people. 

The  people  themselves  being  the  plaintifb,  in  a  proceeding  by  mandamus,  it 
is  not  of  vital  importance  who  is  the  relator,  so  long  as  he  does  not  offl- 
dously  intermeddle  in  a  matter  with  which  he  has  no  concern.  The  reason 
applies,  with  equal  force,  to  the  question  as  to  who  is  a  proper  relator  in  a 
writ  of  eertiorari,  , 

If  a  tax  is  erroneous  as  to  an  individual,  he  has  his  remedy  by  vmt  of  error 
or  certiorari.  And  if  the  writ  can  be  used  to  correct  an  error  where  the 
interest  of  one  individual  is  injuriously  affected,  there  can  be  no  sound 
reason  why  it  should  not  be  invoked  when  the  rights  of  a  community  are 
invaded. 

The  public  have  the  same  interest  that  a  public  act,  like  the  laying  of  a  tax, 
shall  be  properly  performed,  as  they  have  that  a  public  officer  shall  do  his 
duty  ]  and  if  a  mandamus  can  be  sued  out,  on  the  relation  of  a  tax-payer, 
to  compel  assessors  to  levy  a  tax,  the  same  reasoning  will  sustain  a  writ  of 
eerUarari  to  correct  an  erroneous  tax. 

It  is  no  objection  to  such  a  writ  that  it  removes  the  records  of  more  than  one 
road  opened  by  the  legislature,  under  different  laws  passed  at  different 
times,  and  by  different  commissions ;  that  the  parties  are  different,  the  sub- 
jects are  different,  the  errors  assigned  are  different,  and  the  judgment  may 
be  different;  where  there  is  but  one  warrant,  and  one  assessment  upon  which 
such  warrant  is  based,  sought  to  be  reviewed. 

Although  the  relator  in  a  eertiarari  has  made  more  assignments  of  error  than 
the  facts  warrant,  or  some  improper  parties  are  made  defendants,  it  is  proper 
for  the  court  to  quash  or  correct  such  part  of  the  proc^ings  sought  to 
be  reviewed  as  are  illegal,  and  affirm  such  as  are  legal,  provided  one  is 
independent  of  the  other. 

The  court  will,  in  the  exercise  of  a  sound  discretion,  review  the  proceeduigs 
to  be  brought  up  by  the  writ,  or  give  judgment  quashing  the  writ,  and  will 
consider  the  case  upon  its  merits  if  the  public  interest  will  be  thereby 
subserved. 

On  a  common  law  writ  of  eeriiormi^  the  inquiry  is  not  limited  to  the  question 
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whether  the  inferior  tribunal  had  jurisdiction  of  the  subject  matter,  and  its 
proceedings  and  judgment  were  within  that  jurisdiction ;  but  the  court  wil) 
examine  the  case  upon  the  whole  evidence,  to  ascertain  whether  any  error 
has  been  committed. 

APPEAL  by  the  relator  from  an  order  made  at  special 
term,  superseding  a  certiorari. 

By  the  Courtj  Pratt,  J.  This  is  an  appeal  from  an  order 
made  at  special  term,  superseding  a  common  law  writ  of 
certiorari^  allowed  to  review  and  correct  certain  items 
alleged  to  have  been  illegally  included  in  the  tax  levy 
and  warrant  to  be  issued  against  the  town  of  West  Farms, 
in  the  county  of  Westchester. 

The  relator  is  simply  a  resident  and  tax-payer  in  the 
town  of  West  Farms.  It  is  claimed,  from  this  fact,  that 
the  people  have  no  standing  in  court,  and  the  following 
cases  are  cited  as  sustaining  such  view :  Hale  v.  Gitshman, 
(6  Mete,  425 ;)  Doolittle  v.  Supervisors  of  Broome  Co.^  (18 
N.  Y,  Rep.  155  ;)  Roosevelt  v.  Draper,  (23  id,  318.) 

It  is  apparent,  from  the  slightest  examination  of  these 
cases,  that  they  sustain  no  such  doctrine,  but  are  based 
upon  an  entirely  different  principle,  that  has  no  applica- 
tion here.  Each  of  these  cases  were  bills  in  equity,  filed 
by  a  private  person,  in  his  own  name,  to  enjoin  public 
officers  from  doing  certain  acts;  or,  in  other  words,  the 
result  sought  was  to  compel  public  officers  to  litigate 
with  them  questions  in  which  the  plaintiffs  had  no  inter- 
est which  was  not  common  to  the  whole  community. 
The  bills  were  all  dismissed,  upon  the  ground  that  the 
plaintiffs  did  not  make  out  a  case  under  some  acknowl- 
edged head  of  equity  jurisdiction.  They  sought  to  liti- 
gate a  question  on  the  equity  side  of  the  court,  which  was 
purely  of  legal  cognizance. 

It  has  always  been  held  in  the  English  courts,  and  in 
this  country,  with  some  improper  exceptions,  that  the 
correction  of  errors  in  the  proceeding's  and  determinations 
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of  inferior  political  jurisdictions  is  matter  of  legal,  and 
not  of  equitable,  cognizance.  The  courts  hold  there  is  a 
wide  and  radical  distinction  between  bringing  the  record 
of  the  proceedings  of  an  inferior  body  before  the  court, 
for  the  purpose  of  having  them  reviewed  and  passed  upon 
directly  by  the  courts,  and  either  reversed  or  affirmed, 
and  bringing  an  original  action,  founded  on  some  alleged 
error  in  the  proceedings  of  such  body,  and  demanding 
judgment,  not  upon  errors  in  the  record,  but  upon  the 
allegations  of  error,  in  the  complaint.  In  the  former  case 
the  judgment  is  final  and  conclusive,  and  enures  to  the 
benefit  of  the  whole  community.  In  the  latter  the  judg- 
ment only  settles  the  rights  of  the  particular  plaintiff,  and 
opens  the  door  to  excessive  litigation ;  and  hence  the 
rule  that  the  courts  will  not  extend  equitable  jurisdic- 
tion over  the  acts  of  inferior  bodies,  and  allow  every  one 
to  come  in  and  litigate.  There  are  some  exceptions  to 
this  rule,  but  it  is  not  necessary  to  discuss  them  in  this 
connection.  I  acknowledge  not  only  the  binding  force  of 
the  rule,  but  the  sound  reasons  upon  which  it  is  based. 
(25  N.  T.  Rep,  312.     14  id.  [4  Kern.]  540.) 

Mr.  Haskin  was  a  proper  person  for  relator.  The  office 
which  a  relator  performs  is  merely  instituting  a  proceed- 
ing for  and  on  behalf  of  the  people.  The  distinction 
between  a  tax-payer  who  acts  as  relator  in  a  legal  pro- 
ceeding, in  which  all  the  inhabitants  of  a  political  div- 
ision of  the  State  have  a  common  interest,  and  a  suit  by  a 
private  individual  to  redress  a  wrong  personal  to  himself, 
is  clearly  recognized  in  the  case  of  The  People  v.  Hahey^ 
(37  N.  r.  Rep.  344.)  The  court  there  says  :  ''  The  differ- 
ence between  a  case  where  an  individual  acts  as  relator 
or  representative  of  the  people,  to  redress  a  public  wrong 
by  mandamus,  and  one  where  it  is  sought  to  accomplish  the 
same  result  by  an  individual,  in  an  action  in  his  own  name, 
is  strikingly  apparent."  Inasmuch  as  the  people  them- 
selves are  the  plaintiffs,  in  a  proceeding  by  mandamus,  it 
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is  not  of  vital  importance  who  the  relator  should  be,  so 
long  as  he  does  not  officiously  intermeddle  in  a  matter 
with  which  he  has  no  concern.  The  reason  applies  with 
equal  force  to  the  question  as  to  who  is  a  proper  relator 
in  a  writ  of  certiorari.  It  is  conceded  that  if  a  tax  is 
erroneous  as  to  one  individual,  he  has  his  remedy  by 
writ  of  error  or  certiorari,  (37  N.  T,  Rep.  511.  40  id.  154.) 
Yet  if  all  the  people  of  a  town,  or  other  political  division, 
are  erroneously  taxed,  no  one  can  have  a  remedy,  except 
the  attorney-general  sees  fit  to  institute  proceedings  to 
correct  such  error.  In  other  words,  if  public  officers 
attempt  to  rob  one  person  by  an  illegal  tax,  it  can  be  pre- 
vented by  the  courts ;  but  if  they  include  a  whole  commu- 
nity in  the  scheme,  they  thereby  secure  immunity  from 
investigation.  That  there  is  no  such  rule  of  law,  is  appa- 
rent. K  the  people's  writ  of  certiorari  can  be  brought  in 
requisition  to  correct  an  error,  where  the  interest  of  one 
individual  is  injuriously  affected,  there  can  be  no  sound 
reason  why  it  cannot  be  invoked  when  the  rights  of  a 
community  are  invaded.  The  public  have  the  same  inter- 
est that  a  tax  shall  be  proper  as  to  a  town  or  aggregation 
of  individuals,  as  it  has  that  it  shall  be  right  as  to  one 
person.  It  may  also  be  said  that  the  public  have  the  same 
interest  that  a  public  act,  like  the  laying  of  a  tax,  shall  be 
properly  performed,  as  they  have  that  a  public  officer  shall 
do  his  duty;  and  if  a  mandamus  can  be  sued  out,  on  the 
relation  of  a  tax-payer,  to  compel  assessors  to  levy  a  tax, 
the  same  reasoning  will  sustain  a  writ  of  certiorari  to  cor- 
rect an  erroneous  tax.  (15  Barh.  255.  4  id.  9.  1  Balk. 
146.  24  Wend.  249.  5  Den.  206.  8  Pick.  218.  1  Mete. 
122.  2  id.  225.  15  Pick.  243.  5  Gray,  451.  6  Cueh.  306. 
19  Pick.  298.) 

In  my  judgment,  the  proceeding  is  correct  in  form,  and 
the  proper  remedy. 

The  second  objection  is,  that  the  writ  removes  the 
records  of  more  than  one  road  opened  by  the  legislature, 
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under  different  laws  and  by  different  commissions,  and 
passed  at  different  times ;  the  parties  are  different^  the 
subject  is  different,  the  errors  assigned  are  different,  the 
judgment  may  be  different. 

It  is  a  sufficient  answer  to  this  point  to  state  that  there 
is  but  one  warrant,  and  one  assessment  upon  which  such 
warrant  is  based,  sought  to  be  reviewed.  It  is  the  record 
of  the  tax  assessment  for  the  town  of  West  Farms  alone 
that  is  sought  to  be  brought  before  the  court  for  review. 
It  is  the  tax  jecord  that  is  alleged  to  be  erroneous;  and 
the  fact  that  there  is  more  than  one  error,  or  that  more 
than  one  statute  is  involved,  is  immaterial,  provided  the 
proper  parties  are  summoned,  so  that  the  alleged  erroneous 
record  is  produced  before  the  court. 

But  suppose  the  relator  has  made  more  assignments  of 
error  than  the  facts  warrant,  or  that  some  imprbper  parties 
are  made  defendants ;  it  is  proper  for  the  court  to  correct 
or  quash  such  part  of  the  proceedings  sought  to  be  re- 
viewed as  are  illegal,  and  affirm  such  as  are  legal,  pro- 
vided one  is  independent  of  the  other.  (13  Ma88.  Bep, 
433.  13  Pick.  195.  5  Mqbb.  Rep.  420,  424.)  The  order 
superseding  the  writ  was  appealable  from  the  special  to 
the  general  term.  ( WelU  v.  Jone%j  2  -466.  Pr,  Pep.  20.) 
The  case  referred  to  in  19  N.  Y,  Pep,  531,  has  no  applica- 
tion, as  that  case  simply  holds  that  the  order  of  affirm- 
ance made  at  general  term  was  not  appealable  to  the  Court 
of  Appeals. 

The  question  now  is,  whether  this  court,  in  the  exercise 
of  a  sound  discretion,  will  review  the  proceedings  to  be 
brought  up  by  the  writ,  or  give  judgment  quashing  the 
writ.  Inasmuch  as  this  proceeding  rests  in  the  sound  dis- 
cretion of  the  court,  we  should  grant  or  refuse  the  process 
as  the  ends  of  justice  and  the  public  interest  may  require. 
I  think  the  public  interest  will  be  subserved  by  consider- 
ing the  case  upon  its  merits. 

The  error  complained  of  in  the  tax  is  independent,  and 
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unconnected  with  the  other  items  making  up  the  assess- 
ment. fTo  part  of  the  alleged  erroneous  tax  has  been 
collected,  while  the  other  taxes,  or,  in  other  words,  the 
proper  taxes,  less  the  items  alleged  to  be  erroneous,  are 
in  the  course  of  collection.  No  litigation  can  ensue  from 
a  judgment  for  the  relator,  from  the  fact  that  the  errone- 
ous items  will  be  expunged.  On  the  other  hand,  if  the 
writ  is  quashed,  each  party  who  deems  the  tax  illegal  can 
and  will  resist  its  collection.  I  cannot  see  that  the  de- 
fendants, or  the  people  of  the  town,  can  be  injured,  but  I 
do  think  they  will  be  benefited,  by  a  decision  upon  the 
whole  merits.  Upon  the  ground,  therefore,  that  the  re- 
lator has  a  statues  in  court,  and  that  there  should  be  a 
return  by  the  respondent  to  the  writ,  as  to  Berrian  avenue, 
and  in  order  that  the  case  may  be  considered  upon  its 
merits,  the  order  at  special  term,  superseding  the  writ, 
should  be  reversed. 

The  limits  in  which  this  court  will  exercise  its  power  in 
reviewing  the  proceedings  and  determination  of  inferior 
tribunals,  has  been  the  subject  of  much  discussion  and 
some  contrariety  of  opinion ;  but  the  rule,  as  best  settled 
by  the  Court  of  Appeals,  seems  to  be,  "  that  it  is  proper 
for  the  Supreme  Court  to  review  all  questions  of  jurisdic- 
tion, power  and  authority  of  the  inferior  tribunal  to  do  the  ' 
acts  complained  of,  and  all  questions  of  regularity  in  the 
proceedings ;  that  is,  all  questions  whether  the  inferior 
tribunal  has  kept  within  the  boundaries  prescribed  for  it 
by  the  express  terms  of  the  statute  law,  or  by  well  settled 
principles  of  the  common  law."  (39  N.  T.  Rep,  88.)  The 
language  above  quoted  might  seem  to  lin^it  the  inquiry 
of  this  court  to  the  question  whether  the  inferior  tribunal 
had  jurisdiction  of  the  subject  matter,  and  whether  its 
proceedings  and  judgment  were  within  that  jurisdiction ; 
yet  in  another  case,  decided  in  September,  1868,  the 
Court  of  Appeals  holds  that  it  is  proper  to  examine  a  case 
brought  before  the  court  by  the  common  law  writ  of  cer- 
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,  _  -    -  " 

tiararif  upon  the  whole  evidence,  to  ascertain  whether  any 
error  has  been  committed  in  the  proceedings  before  such 
inferior  tribunal.  (The  People  v.  Board  of  Police^  39  N.  T. 
JSep.  506.)  The  Supreme  Court  of  this  district,  in  the 
case  of  The  People  v.  Board  of  Assessors  of  Brooklyn^  (39 
N.  Y.  Rep.  81,)  examined  alleged  errors  in  the  mode  and 
principle  of  assessment  for  taxes,  and  ordered  a  correction 
in  particulars  not  going  to  the  entire  assessment,  but 
making  an  abatement  therefrom. 

It  appearing,  therefore,  that  the  relator  has  a  standing 
in  court,  and  that  the  commissioners  of  Berrian  avenue 
have  made  no  return,  the  order  made  at  special  term, 
superseding  the  writ,  must  be  reversed,  and  the  respond- 
ents required  to  make  a  complete  return. 

Order  of  Barnard,  J.,  superseding  writ  of  certiorariy 
reversed,  with  $10  costs  to  the  appellant. 

[KiNOS  Gbvbral  Tbrm,   February  14,  1870.    /.  F,  Barnard,  OUbert  and 
Tappertf  Justices.] 


•  ♦• 


Patrick  H.  Hanlon  vs.  The  Board  of  Sttpbrvisors  of  thb 
County  of  Westchester,  and  others. 

To  enable  a  plaintiff  to  maintain  an  action  against  the  officers  of  a  county  and 
enjoin  the  collection  of  a  tax,  he  must  bring  his  case  within  some  one  of  the 
acknowledged  heads  of  equity  jurisdiction,  viz :  (1.)  Where  the  proceedings 
of  the  subordinate  tribunal  will  necessarily  lead  to  a  multiplicity  of  actions ; 
(2.)  Where  they  lead,  in  their  execution,  to  the  commission  of  irreparable 
injury  to  the  freehold ;  (8.)  Where  the  claim  of  the  adverse  party  to  the 
land  bought  at  the  tax  sale  is  valid  upon  the  face  of  the  instrument,  or  the 
proceedings  sought  to  be  set  aside,  and  extrinsic  facts  are  necessary  to  be 
proven  to  establish  invalidity  or  illegality ;  (4.)  Where  the  tax  is  upon  land, 
and  the  law  allows  it  to  be  sold  to  collect  the  tax,  and  the  conveyance  to  be 
executed  would  be  conclusive  evidence  of  title ;  (6.)  Where  the  plaintiff  has 
sustained  special  ii\]ury. 

Whenever  a  case  is  presented  falling  within  these  exceptions,  equity  will  inter- 
fere to  arrest  the  excessive  litigation,  to  prevent  the  irreparable  injury,  or  to 
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remove  or  prevent  the  cloud  upon  the  title ;  where  no  relief  can  be  had  by 
eertiorarif  to  review  the  proceedings,  and  unless  the  plaintiff  can  have  an 
injunction,  he  will  be  without  remedy. 

Where  commissioners  were  appointed,  by  an  act  of  the  legislature,  to  lay  out 
an  avenue,  and  commissioners  of  estimate  and  assessment  were  directed  to 
be  appointed,  and  the  damages  agreed  upon  or  awarded,  and  the  expense 
of  working  the  road,  were  directed  to  be  levied,  assessed  and  collected  as 
other  town  charges ;  but  it  appeared  that,  beyond  taking  the  oath  of  office, 
and  making  a  contract  for  the  work,  the  commissioners  had  done  nothing  to 
acquire  jurisdiction;. that  they  had  not  laid  out  the  avenue,  although  it 
passed,  partly,  through  private  lauds ;  that  no  map  was  filed  until  after  an 
action  to  set  aside  their  proceedings  was  commenced,  when  a  map  was  filed 
with  no  date,  except  that  of  the  year,*  that  no  other  papers  had  been  filed, 
with  the  town  clerk ;  and  that  no  commissioners  of  estimate  and  assessment 
had  been  appointed ;  Meid  that  the  commissioners  had  no  authority  to  make 
a  requisition  for  the  damages  and  expenses  of  opening  and  working  the  road ; 
and  that  the  supervisors  had  no  authority  to  direct  the  money  to  be  raised, 
and  their  action  on  the  subject  was  not  simply  illegal,  but  was  wholly  void. 

Although  the  remedy  against  unwise  or  uigust  modes  of  taxation  is  to  be 
sought  from  the  legislative  department,  and  not  from  the  judiciary,  yet  the 
remedy  against  legislative  encroachments  upon  the  constitution  is  to  be 
sought  from  the  judiciary. 

The  provision  of  the  constitution  of  this  State,  {art,  1,  ^  7,)  directing  that 
when  private  property  shall  be  taken  for  any  public  use,  the  compensation 
to  be  made  therefor  shall  be  ascertained  by  a  jury,  or  by  commissioners 
appointed  by  a  court  of  record,  cannot  be  waived  by  an  owner  of  land,  who 
chooses  to  make  an  agreement  for  the  amount  of  compensation,  so  as  to  di^ 
pense  with  a  jury  or  commissioners. 

The  determination  of  the  amount  of  compensation  is  in  the  nature  of  a  judicial 
proceeding,  and  where  the  amount  is  to  be  paid  for  by  the  public,  the  public, 
as  a  party  in  interest,  havQ  a  right  to  that  proceeding. 

Under  the  act  of  the  legislature  for  laying  out  Madison  avenue,  in  Westchester 
county,  {Laws  0^1869,  eh,  860,)  compensation  to  the  land  owners,  for  the 
land  taken,  must  be  assessed  by  a  jury,  or  commissioners,  before  the  com- 
missioners named  in  the  act  can  make  a  requisition  upon  the  supervisors  for 
the  damages  and  expense  of  operating  and  working  the  avenue. 

A  statute  which  merely  enacts  that  all  the  expenses  of  laying  out,  working 
and  grading  an  avenue  shall  be  paid  in  the  manner  provided  in  another  act, 
without  limiting  or  specifying  any  amount  of  money  or  tax  to  be  raised  or 
applied,  does  not  "  state"  the  tax,  as  required  by  article  7,  %  18, 14,  of  the 
constitution.  The  legislature  cannot  devolve  upon  the  commissioners  the 
power  to  Hate  the  tax. 

The  legislature  has  power  to  appoint  commissioners  to  lay  out  an  avenue  in  a 
town,  although  there  are  already  three  commissioners  of  highways  in  such 
town,  competent  to  act.    Such  commissioners  are  not  town  officers. 
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MOTION  to  continue  an  injunction.  The  action  was 
brought  against  the  board  of  supervisors  of  Westches- 
ter county,  and  the  commissioners  appointed  to  lay  out 
and  open  Madison  avenue,  in  that  county,  and  others,  to 
restrain  the  collection  of  a  tax. 

John  B.  Haskin^  for  the  plaintiff. 

Bobert  Cochran^  S.  JS.  Lyon  and  W.  H.  PemberUm^  for 
the  defendants. 

Tappbn,  J.  The  plaintiff  brings  this  action  as  an 
owner  of  land  on  Madison  avenue,  in  the  town  of  West 
Farms,  and  seeks  an  injunction  restraining  the  collection 
of  a  tax  amounting  to  037,150,  and  that  the  commissioners 
named  in  the  act  of  1869, 'authorizing  the  laying  out  of 
Madison  avenue  as  a  highway  be  perpetually  restrained,  jtc. 

The  plaintiff  alleges,  as  grounds  of  action,  among  others, 
that  he  is  an  owner  of  lands  on  Madison  avenue;  that  on 
May  11,  1869,  the  act  in  question  was  passed;  that  the 
commissioners  named  in  the  act  proceeded  to  act  under 
the  same,  and  illegally  agreed  to  pay  some  owners  of  land 
to  be  taken  for  the  avenue,  as  damages  therefor,  the  sum 
of  03500;  that  no  compensation  has  been  paid  to  the 
plaintiff,  nor  has  compensation  to  any  person  been  ascer- 
tained by  a  jury  or  by  commissioners  appointed  by  a 
court  of  record.  And  for  special  damage,  the  plaintiff  avers 
that  the  commissioners  named  in  the  act,  and  those  with 
whom  they  have  contracted,  are  proceeding  to  work  and 
grade  the  avenue,  to  cut  down  and  through  embankments, 
and  to  fill  low  ground,  and  at  the  entrance  of  the  avenue, 
at  Morris  street,  have  blasted  through  thirteen  feet  of  rock, 
preventing  the  plaintiff  from  having  access  to  his  property ; 
that  great  injury  is  caused  to  the  plaintiff's  property  by 
cutting  off  all  ingress  and  egress,  by  flooding  with  water, 
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destroying  shade  trees,  fences,  &;c.;  and  that  thereby  a 
public  nuisance  is  created,  specially  injurious  to  the  plain- 
tiff. That  the  commissioners  have  prepared  an  estimate 
in  writing  of  work  to  be  done,  as  follows : 

Right  of  way, J3,500 

Grading, 25,000 

Dry  masonry, 7,500 

Counsel  fees, 150 

Surveyor's  fees, 1,000 

J37,150 

and  have  asked  that  the  same  be  incorporated  in  the  tax 
levy  of  the  town  of  West  Farms,  as  a  town  charge ;  and 
that  the  supervisor  did  present  a  resolution,  accordingly, 
to  the  board  of  supervisors,  and  caused  the  same  to  be 
passed. 

The  plaintiff  also  alleges  that  the  accounts  of  the  com- 
missioners or  contractors,  in  reference  to  the  work  in 
question,  have  not  been  presented  to,  or  audited  by,  the 
town  auditors,  nor  has  any  resolution  been  passed  at  a 
town  meeting  authorizing  the  raising  of  the  money ;  nor 
has  any  statement  of  the  improvements,  or  the  expense 
thereof,  been  rendered  to  the  auditors,  or  to  any  town- 
meeting  ;  that  Madison  avenue  is  not  in  fact  a  highway ; 
that  a  portion  of  the  route  is  through  the  private  property 
of  Florine  A.  Everson ;  that  the  owners  of  the  land  taken 
or  adjacent  to  Madison  avenue  have  not  released  the  same ; 
and  that  such  avenue  is  therefore  a  private  road. 

The  bonded  debt  of  the  town  is  then  set  forth  at  $526,000, 
principally  for  roads  and  avenues,  under  different  commis- 
sions ;  that  the  tax  levy  for  the  year  is  $245,000,  or  about 
$7  per  $100  of  valuation  of  property  in  the  town,  which  is 
estimated,  upon  the  assessors'  books,  at  $3,376,370,  real 
and  personal. 

The  plaintiff  avers  the  act  in  question  to  be  void,  for 
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the  reasons,  among  others,  that  it  does  not  accurately  de- 
fine the  nature  of  the  work,  or  the  powers  of  the  commis- 
sioners ;  that  by  virtue  of  the  act  they  propose  to  take 
private  property  for  local  public  use  without  compensa- 
tion ;  that  the  necessity  of  the  said  road  has  not  been  de- 
termined by  a  jury  of  freeholders,  and  the  damages  or 
compensation  to  be  awarded  has  not  been  determined  in 
the  manner  required  by  the  provisions  of  the  constitution ; 
that  the  act  does  not  state  the  tcuvy  as  required  by  the  con- 
stitution ;  and  that  the  act  is  otherwise  unconstitutional, 
because  it  does  not  limit  the  amount  of  tax  to  be  imposed, 
or  sufficiently  define  the  manner  of  raising  the  same. 
That  said  act  does  not  repeal  the  existing  general  law 
relating  to  the  laying  out  and  working  of  highways,  and 
pursuant  to  which  the  proceedings  respecting  Madison 
avenue  should  be  taken;  and  finally,  that  the  commis- 
sioners have  no  power  to  grade  and  drun  the  lands  upon 
Madison  avenue  at  the  general  expense  of  the  town. 

The  answer  of  the  commissioners  sets  forth  that  they 
have  proceeded  to  lay  out  and  work  the  avenue  pursuant 
to  the  provisions  of  the  act,  and  have  already  done  work 
thereon  to  the  amount  of  $15,000;  that  they  have,  by 
virtue  of  the  authority  of  said  act,  presented  one  estimate 
to  the  supervisor,  and  have  asked  for  the  sum  of  $37,150, 
for  the  purposes  of  said  road ;  and  that,  at  the  request  of 
said  supervisor,  the  board  of  supervisors  did  pass  a  resolu- 
tion authorizing  the  raising  of  that  amount,  and  directing 
that  the  same  may  be  incorporated  in  the  annual  warrant 
for  the  collection  of  taxes  for  the  year  1869,  in  the  town 
of  West  Farms.  They  aver  that  a  certain  portion  of  Mad- 
ison avenue  has  heretofore  been  dedicated,  laid  out  and 
worked  as  a  public  highway ;  and  they  admit  that  no  re- 
leases have  been  given  for  the  land  over  which  the  road  is 
laid  out ;  and  they  aver  that  they  have  entered  into  an 
agreement  with  one  of  the  owners,  (Everson,)  by  which 
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a  right  of  way  has  been  acquired,  and  the  owner's  claim 
for  damages  mutaally  agreed  upon  at  $3000. 

The  affidavits  of  the  supervisor  and  receiver  of  taxes  are 
also  presented,  showing  that  the^  annual  tax  warrant  was 
made  out  and  delivered  to  the  receiver,  before  the  actual 
service  of  the  injunction,  though  on  the  day  of  its  service, 
and  that  he  had  collected  a  small  amount  of  tax. 

There  is  also  a  certificate  of  the  clerk  of  the  board  of 
supervisors,  showing  that  on  December  2,  1869,  a  resolu- 
tion was  passed  and  papers  presented,  as  follows : 

^^  Besolved,  That  there  be  levied,  assessed  and  collected, 
upon  the  taxable  property  of  the  town  of  West  Farms, 
$37,150,  for  the  purpose  of  working  and  grading  a  certain 
highway  in  said  town,  known  as  Madison  avenue,  accord- 
ing to  an  act  passed  May  11, 1869,  and  report  herewith 
presented. 

Estimate  of  amount  required  regulating  and  grading  Madisan 

avenue. 

Right  of  way, $3,500 

For  grading, 25,000 

Dry  masonry,  retaining  walls  and  culverts,      .    7,500 

Counsel  fees, 150 

Surveyor's, 1,000 

Total  amount, $37,150 

Dated  November  22, 1869. 

John  Ebrby, 

Samuel  M.  Purdt, 

Albbrt  Ayrks, 

John  J.  Hunt, 

Commissianers. 

John  L.  Mapes, 

JSngineer.'' 

^^  These  are  all  the  papers  before  the  board  relative  to 
Madison  avenue." 
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The  annnal  tax  warrant  is  also  offered,  by  which  it  ap- 
pears that  in  addition  to  the  other  sams  of  money  directed 
to  be  collected,  there  is  an  item  ^^  for  working  and  grading 
Madison  avenue,  the  sum  of  $37,150."  This  is  a  distinct 
and  specific  item. 

The  plaintiff,  by  the  affidavit  of  the  town  clerk  and 
others,  shows  that  no  paper  was  filed  in  that  office  in  rela- 
tion to  Madison  avenae,  save  a  map  and  snrvey  filed  De- 
cember 30,  1869,  after  the  passage  of  the  resolution  by 
the  board  of  supervisors,  and  after  the  making  out  and  de- 
livery of  the  tax  warrant ;  that  no  bill  or  account  has  been 
presented  to  the  town  .auditors,  or  at  any  town  meeting, 
in  respect  to  Madison  avenue,  and  that  the  town  of  West 
Farms  is  one  highway  district,  and  has  three  commis- 
sioners of  highways,  duly  elected  and  performing  the 
duties  of  their  office ;  also  showing  that  Madison  avenue 
has  never  been  a  highway;  that  a  portion  of  the  land  now 
required  is  private  properly ;  and  that  the  whole  length 
of  the  intended  highway,  for  which  thirty-seven  thousand 
one  hundred  and  fifty  dollars  is  to  be  raised,  is  six  thousand 
eight  hundred  feet,  or  about  one  mile  and  a  quarter ;  that  a 
portion  thereof  is  in  front  of  the  police  station  house  and 
town  hall,  which  is  town  property ;  and  that  the  intended 
road  has  there  been  excavated  to  the  depth  of  thirteen 
feet  in  the  solid  rock,  making  the  premises  inaccessible 
to  the  people  of  the  town. 

One  Sebastain  Keuberger  also  joins  with  the  plaintiff 
in  prosecuting  the  action,  and  alleges  that  he  is  the  owner 
of  property  on  Madison  avenue,  consisting  of  a  house  and 
lot,  for  which  he  paid  sixteen  thousand  dollars,  in  March, 
1867;  and  that  the  commissioners  are  filling  up  the  av- 
enue in  front  of  his  premises  from  two  to  six  feet  in  depth, 
preventing  the  use  of  his  basement  and  stable,  causing 
the  water  to  flow  upon  his  premises,  making  the  use 
thereof  as  a  dwelling  dangerous  to  health,  and  entailing 
loss  and  damage  which  cannot  be  estimated  in  money. 
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There  are  many  other  facts  eet  forth  in  the  papers  on 
either  side,  and  a  namber  of  affidavits  od  either  side, 
which  have  no  beariog,  and  are  not  considered  here.  The 
salient  points  are  here  stated,  and  it  remains  to  determine 
the  law  applicable  to  the  case  as  presented,  which  will  he 
done  in  the  following  order: 

1.  As  to  the  standing  of  the  plaintiff,  and  those  joining 
with  him,  in  maintaining  this  action. 

2.  As  to  the  power  of  the  commissioners  nnder  the  act 

3.  As  to  the  constitutionality  of  the  act 

To  enable  the  plaintiff  to  maintain  this  action  and  en- 
join the  collection  of  the  tax,  he  most  bring  his  case 
within  some  one  of  the  ackowledged  heads  of  equity  jaris' 
diction,  which  are  held  to  be  as  follows.  {Eeywood  v. 
dbj  of  Buffalo,  14  S.  T.  iJep.  [4  ^em.]  541.) 

Ist  Where  the  proceedings  of  the  subordinate  tribunal 
will  necessarily  lead  to  a  multiplicity  of  actions. 

2d.  Where  they  lead,  in  their  execution,  to  the  com- 
mission of  irreparable  injury  to  the  freehold. 

3d.  Where  the  claim  of  the  adverse  party  to  the  land 
bought  at  the  tax  sale  is  valid  upon  the  face  of  the  instru- 
ment, or  the  proceedings  sought  to  he  set  aside,  and 
extrinsic  facts  are  necessary  to  he  proven  to  establish  in- 
validity or  illegality. 

Also,  where  the  tax  is  upon  land,  and  the  law  allows  it 
to  be  sold  to  collect  the  tax,  and  the  conveyance  to  be  ex- 
ecuted by  the  proper  officer  would  be  conclusive  evidence 
of  title.  {8ui<]V^anna  Bank  v.  Supervisors  of  Broome,  25 
N.  Y.  Sep.  314.)  And  in  Milkau  v.  Sharp,  (27  id.  611,) 
the  plaintiff's  right  to  an  injunction  restraining  a  railway 
in  Broadway  was  upheld  upon  the  ground  of  tpecial  injury. 

The  plaintiff  avers  multiplicity  of  actions,  but  that  does 
not  appear  as  a  iact  He  avers  irreparable  injury  to  the 
freehold  hy  the  action  of  the  commissioners,  and  he  speci- 
fies the  grounds  thereof     The  defendants  generally  deny 
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the  averment,  but  do  not  deny  the  grounds  set  forth  by 
the  plaintiff. 

The  plaintiff  also  shows  that  it  does  not  appear  on  the 
face  of  the  proceedings  of  the  board  of  supervisors  that 
the  tax  is  illegal,  and  consequently  the  proceedings  to  levy 
and  collect  the  tax  involve  a  tax  sale,  and  create  a  cloud 
upon  the  title ;  and  ii^  the  cases  quoted  it  is  held  that 
when  a  case  is  presented  falling  within  these  exceptions, 
equity  will  interfere  to  arrest  excessive  litigation,  to  pre- 
vent the  irreparable  injury,  or  to  remove  or  prevent  the 
cloud  upon  the  title. 

Numerous  cases  are  referred  to  in  which  the  courts  re- 
fuse to  restrain  the  collection  of  a  tax,  and  among  the 
reasons  given  therefor,  it  is  said  ^'  that  the  usual  and  un- 
doubted remedy  by  certiorari  is  always  open  to  every  party 
conceiving  himself  aggrieved."  That  writ  brings  up  the 
proceedings  of  the  inferior  body  for  review,  and  judgment 
passes  directly  upon  their  proceedings.  Inasmuch  as  the 
certiorari  to  review  the  proceedings  of  the  Madison  avenue 
commissioners  has  been  superseded  by  another  tribunal, 
it  would  seem  that  the  plaintiff  herein  must  have  an  in- 
junction, or  be  without  any  remedy. 

In  Mohawk  and  Hudson,  Railroad  Co,  v.  Clute^  (4  Paige 
CK  R.  384,)  the  application  was  for  an  injunction  restrain- 
ing the  collectors  of  the  town  of  Rotterdam,  and  of  the  sec- 
ond ward  of  the  city  of  Albany,  from  collecting  the  taxes 
which  had  been  imposed  upon  the  capital  stock  of  the 
company,  as  real  estate,  in  each  of  those  places ;  and  an 
iuj  unction  was  granted  against  the  Albany  collector,  after 
argument  before  the  chancellor.  In  the  case  of  Redfield 
V.  Supervisors  of  Oeneeecy  the  plaintiff  sought  to  restrain 
the  collection  of  a  tax  by  the  town  of  Le  Roy,  and  the 
motion  was  granted.  The  bill  was  filed  against  the  super- 
visors before  the  issuing. of  the  warrant;  and  the  vice 
chancellor  observes  that  there  could  be  no  objection  to 
that  course,  as  it  avoids  multiplicity  of  actions,  which 
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would  have  been  necessary  had  the  complainant  waited 
nntil  the  warrants  were  placed  in  the  hands  of  the  col- 
lectors of  some  twenty  towns.     {Clarke  Oh,  42.) 

In  Crooke  v.  Andrewn^  (40  N,  T.  Rep,  650,)  the  court 
reiterated  the  rule  that  a  bill  in  equity  would  not  lie  to 
restrain  the  assessment  or  collection  of  taxes,  but  upheld, 
the  action,  which  was  to  remove  a  cloud  upon  the  plain- 
tiff's title  arising  from  an  illegal  tax  sale. 

An  incumbrance  valid  upon  its  face,  which  can  only  be 
impeached  by  proof  of  extrinsic  facts,  presents  a  case  for 
invoking  the  aid  of  a  court  of  equity  to  remove  it  as  a 
cloud  upon  the  title ;  and  a  bill  will  lie,  as  well  to  pre- 
vent a  cloud  as  to  remove  due.    (5  Paige^  493.     6  id,  262.) 

The  powers  of  the  commissioners  under  the  Madison 
avenue  act  may  be  briefly  considered.  They  are  appointed 
commissioners  to  lay  out  Madison  avenue.  They  shall 
proceed,  and  commissioners  of  estimate  and  assessment 
shall  be  appointed,  in  the  manner  provided  by  the  Fair- 
mount  avenue  act.  {Law9  of  1868,  ch.  736.)  All  proceed- 
ings of  the  commissioners  of  estimate  and  assessment,  and 
all  legal  proceedings  concerning  the  manner  of  confirming 
their  report,  and  appeals  therefrom,  shall  be  conducted, 
and  all  expenses  of  laying  out,  working,  extending,  &c., 
shall  be  paid  in  the  manner  provided  by  that  act;  and 
that  act  provides  for  an  application  to  the  county  judge 
for  the  appointment  of  three  commissioners  to  award 
damages,  pursuant  to  existing  laws  upon  the  subject  of 
laying  out  highways;  and  the  damages  agreed  upon  or 
awarded,  and  the  .expense  of  working  the  road,  shall  be 
levied,  assessed  and  collected  as  other  town  charges. 

It  appears,  therefore,  that  beyond  taking  the  oath  of 
oflSce,  and  making  a  contract  for  the  work,  the  commis- 
sioners have  not  done  anything  to  acquire  jurisdiction. 
They  have  not  laid  out  Madison  avenue,  which,  it  is  con- 
ceded, passes  partly  through  private  lands.  No  map  was 
filed  until  December  30th,  1869,  after  these  proceedings 
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were  commenced ;  and  on  that  day  a  map  was  filed  with  no 
date,  save  the  year  1869.  No  other  papers  have  been  filed 
with  the  town  clerk.  The  agreement  with  Florine  A.  Ever- 
son,  for  about  three  thousand  dollars,  which  was  to  be  paid 
for  her  land,  is  without  power  on  the  part  of  the  commis- 
sioners, not  only  because  of  the  constitdtional  provision, 
but  because  the  act  in  question  directs  damages  to  be 
awarded  pursuant  to  the  existing  highway  laws ;  and,  as 
has  been  shown,  such  laws  limit  the  power  to  agree  upon 
damages  to  the  sum  of  one  hundred  dollars;  and  no  com- 
missionera of  estimate  and  assessment  have  been  appointed. 

It  is  quite  clear,  therefore,  that  the  requisition  of  the 
commissioners  for  the  sum  of  thirty-seven  thousand  one 
hundred  and  fifty  dollars  was  premature,  and  was  wholly 
without  authority  at  the  time  it  was  presented  to,  and  the 
resolution  passed  by,  the  board  of  supervisors.  The  super- 
visors, therefore,  had  no  authority  to  direct  the  money  to 
be  raised,  and  their  action  on  the  subject  is  not  simply 
illegal ;  it  is  wholly  void. 

As  to  the  question  of  constitutionality,  it  is  to  be  con- 
ceded that  the  remedy  against  unwise  or  unjust  modes  of 
taxation  is  to  be  sought  from  the  legislative  department, 
and  not  from  the  judiciary.  (The  People  v.  The  Mayor  ^c. 
of  Brooklyn^  (4  N.  Y.  Rep.  [4  Gdmetl  419.)  But  it  is 
equally  true  that  the  remedy  against  legislative  encroach- 
ments upon  the  constitution  is  to  be  sought  from  the 
judiciary.     (Cooley^e  Const  Lim.  494,  495.) 

The  constitution  of  the  State  provides,  in  art  1,  sec.  7 : 
"  When  private  property  shall  be  taken  for  any  public  use, 
the  compensation  to  be  made  therefor,  when  such  com- 
pensation is  not  made  by  the  State,  shall  be  ascertained 
by  a  jury,  or  by  not  less  than  three  commissioners  ap- 
pointed by  a  court  of  record,  as  shall  be  prescribed  by  law. 
Private  roads  may  be  opened  in  the  manner  to  be  pre- 
scribed by  law;  but  in  every  case  the  necessity  of  the 
road,  and  the  amount  of  all  damages  to  be  sustained  by 
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the  opening  thereof,  shall  be  first  determined  by  a  jury 
of  freeholders ;  and  such  amounts,  together  with  the  ex- 
penses of  the  proceedings,  shall  be  paid  by  the  person  to 
be  benefited." 

The  compensation  to  Florine  A.  Everson,  or  to  other 
owners^  has  not  been  ascertained  in  the  manner  here  re- 
quired. The  commissioners  named  in  the  Madison  ave- 
nue act,  (Laws  of  1869,  ch.  850,)  are  not  therein  authorized 
to  make  any  agreement,  but  the  act  does  provide  that  the 
commissioners  shall  proceed,  and  that  all  the  expense  of 
laying  out,  working,  &;c.,  shall  be  paid  in  the  manner  pro- 
vided in  another  act,  in  relation  to  Fairmount  avenue, 
passed  May  8th,  1868,  {Laws  of  1868,  ch.  736 ;)  and  by  this 
act,  commissioners  therein  named  are  authorized  to  make 
an  agreement  to  pay  the  owners  of  land  taken  for  the  high- 
way such  damages  as  they  shall  mutually  agree  upon,  &;c. 

It  is  claimed  by  the  defendants,  that  the  constitutional 
provision  may  be  waived  by  the  owner  of  the  land,  who 
chooses  to  make  an  agreement  for  the  amount  of  compen- 
sation, and  when  such  compensation  is  so  agreed  upon,  no 
jury  or  commissioners  are  essential.  I  am  not  of  that 
opinion.  The  determination  of  the  amount  of  compensa- 
tion is  in  the  nature  of  a  judicial  proceeding,  and  where  the 
amount  is  to  be  paid  for  by  the  public,  the  public,  as  a  party 
in  interest,  have  a  right  to  that  proceeding.  {Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  344.  11  Pet.  420,  571. 
House  V.  City  of  Bochester,  15  Barb.  519.  Clark  v.  City  of 
Utica,  18  id.  451.) 

The  general  highway  law  of  the  state  recognizes  this 
view  of  the  question,  and  enacts  *'  that  damages  may  be 
ascertained  by  the  agreement  of  the  owner  and  the  com- 
missioners of  highways,  providing  such  damages  do  not 
exceed  one  hundred  dollars ;''  and  beyond  this  amount  the 
damages  cannot  be  fixed  by  agreement  Again;  the 
Madison  avenue  act  nowhere  provides,  or  limits,  or  speci- 
fies any  amount  of  money  or  tax  to  be  raised  and  applied. 
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It  enacts  that  all  the  expenses  of  laying  out,  working  and 
grading,  &c.,  shall  be  paid  in  the  manner  provided  in  the 
act  of  1868,  (supra;)  and  it  also  enacts,  that  the  board  of 
supervisors  of  the  county  of  Westchester  are  "hereby 
directed  to  order  a  tax  to  be  levied  and  assessed  as  pro- 
vided in  the  act  of  1868 ;  and  when  collected,  the  receiver 
of  taxes  is  to  pay  the  same  to  the  commissioners  for  the 
purposes  aforesaid." 

Article  7,  of  the  constitution,  sections  13,  14,  reads : 
"Every  law  which  imposes,  continues  or  revives  a  tax, 
shall  distinctly  state  the  tax,  and  the  object  to  which  it  is 
to  be  applied,  and.it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object." 

The  Madison  avenue  commissioners  have  here  under- 
taken legislative  functions,  by  stating  the  tax^  i.  e.,  the 
amount  which  they  desire  to  be  raised.  TSo  sum  is 
named  or  limited  in  the  act,  and  consequently  no  sum  is 
authorized.  It  will  not  be  claimed  that  the  legislature 
can  devolve  upon  the  commissioners  the  power  to  state  the 
tax,  I  cannot  concede  the  view  taken  by  the  defendants' 
counsel,  upon  any  construction  of  the  English  language,  or 
any  construction  of  this  constitutional  provision,  that  the 
Madison  avenue  act,  by  directing  a  tax  to  be  levied  and 
collected  for  the  purposes  of  the  act,  thereby  states  the  tax ; 
it  only  states  the  object  to  which  it  is  to  be  applied  when 
collected. 

And  this  view  is  confirmed  by  reference  to  article  8^ 
section  9,  of  the  constitution,  which  says  it  shall  be  the 
duty  of  the  legislature  to  provide  for  the  organization  of 
cities  and  incorporated  villages,  and  to  restrict  their  power 
of  taxation,  assessment,  borrowing  money,  contracting  debt 
and  loaning  credit,  so  as  to  prevent  abuses  in  assessments, 
and  in  contracting  debts  by  such  municipal  corporations. 
By  this  section,  cities  and  villages  may,  by  charter,  have 
certain  and  restricted  powers  of  correction  conferred  upon 
them  as  municipal  corporations ;   but  the  section  is  ex- 
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pressly  limited  to  cities  and  villages  governed  and  organ- 
ized as  municipal  corporations ;  and  if  it  be  the  duty  of 
the  legislature,  in  such  cases,  to  restrict  the  power  of  tax- 
ation and  contracting  debt,  it  cannot  be  held  with  any 
force  that  the  legislature  may  authorize  one  or  more  per- 
sons, who  are  constituted  commissioners  for  a  specified 
local  object,  to  impose,  or  require  the  supervisors  to  im- 
pose, unlimited  taxation,  or  to  contract  unlimited  debt 

An  examination  of  local  statutes  shows  that  in  most 
cases  the  principle  of  stating  the  amount  of  tax  or  limita- 
tion of  debt  is  recognized  and  acted  upon  by  the  legisla- 
ture. For  instance,  in  the  township  in  question,  the  act 
in  relation  to  Locust  avenue  (1  Lata  of  1869,  p.  106,  ch.  65) 
authorizes  a  town  debt  of  $36,000.  Chapter  380  of  same 
volume,  page  858,  in  relation  to  Fordham  and  Pelham 
avenues,  authorizes  a  debt  or  expenditure  for  all  purposes, 
not  exceeding  $20,000  per  mile.  Chapter  549  of  the  laws 
of  1868,  (vol  2,  p.  1118,)  in  relation  to  the  Westchester 
post  road,  authorizes  a  debt  or  expenditure  not  exceeding 
$10,000  per  mile.  Chapter  849  of  the  Laws  of  1869,  (vol 
2,  p.  2046,)  in  relation  to  Franklin  avenue,  authorizes  the 
town  of  West  Farms  to  raise  by  loan  such  sum  as  may  be 
deemed  necessary  by  the  commissioners  for  the  purpose 
of  the  act,  not  exceeding  $25,000.  Chapter  851  of  the 
same  volume,  page  2049,  in  relation  to  Fairmount  avenue, 
expressly  limits  the  cost  of  the  work  to  a  sum  not  exceed- 
ing $10,000,  and  provides  that  one  third  thereof  shall'  be 
assessed  upon  adjoining  lands,  and  the  remaining  two 
thirds^  shall  be  raised  as  a  town  charge,  ^nd  there  are 
many  other  acts  authorizing  the  laying  out  and  working 
of  public  highways  in  other  towns,  in  which  the  expense 
is  specified  and  limited. 

The  plaintiff  claims  that  inasmuch  as  the  town  has  three 
highway  commissioners,  competent  to  perform  all  stat- 
utory duties  in  respect  to  highways,  the  appointment,  in 
the  Madison  avenue  act,  of  commissioners  to  lay  out  that 
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highway,  is  an  infringement  of  the  constitation,  (art.  10, 
§  2,)  which  provides  that  ^^  all  city,  town  and  village  officers, 
whose  election  or  appointment  is  not  provided  for  by  this 
constitution,  shall  be  elected  by  the  electors  of  such  cities, 
towns  and  villages,  or  of  some  division  thereof,  or  ap- 
pointed by  snch  authorities  thereof  as  the  legislature  shall 
designate  for  that  purpose.  All  other  officers  whose  elec- 
tion or  appointment  is  not  provided  for  by  this  constitu- 
tution,  and  all  officers  whose  offices  may  be  hereafter 
created  by  law,  shall  be  elected  by  the  people,  or  appointed 
as  the  legislature  may  direct" 

The  controlling  decision  on  this  point  is  found  in  The 
People  V.  Drapery  the  Metropolitan  Police  case,  (15  N.  Y. 
Bep.  532,)  in  which  it  was  held  that  offices  created  after 
the  adoption  of  the  constitution  of  1846,  might  be  filled  in 
the  manner  authorized  by  the  legislature,  and  that  the 
legislature  might  create  new  districts  for  special  purposes, 
tod  designate  how  the  offices 'therein  should  be  filled. 
(P.  547.) 

The  commissioners  in  the  Madison  avenue  act  are  not 
town  officers ;  they  have  a  limited  special  duty  assigned 
to  them,  and  under  the  decision  quoted,  it  was  competent 
for  the  legislature  to  appoint  them  for  the  purposes  of 
that  act. 

It  will  be  seen  that  there  are  now  in  existence  in  one 
town  five  or  six  special  commissions,  acting  under  special 
laws  for  the  laying  out,  in  each  case,  of  a  particular  road 
or  avenue,  with  power  to  contract  debts  or  expend  moneys 
for  the  town,  to  a  certain  amount  in  most  instances,  but;» 
in  several  cases  without  any  limitation  ;  and  that  besides 
all  these,  there  are  three  highway  commissioners  exercis- 
ing the  functions  of  their  office. 

It  is  not  for  the  courts  to  question  the  wisdom  of  this 
legislation,  which  multiplies  laws  upon  the  yearly  statute 
book,  and  the  community  interested  or  objecting  must 
seek  its  remedy  at  the  hands  of  the  legislature. 
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From  the  facts  and  the  law,  I  am,  therefore,  brought  to 
the  conclasioQ  that  the  plaintiff  makes  out  an  apparent 
case  for  eqaitable  relief,  and  that  such  relief,  in  the  present 
aspect  of  the  case,  can  only  be  had  by  restraining  the  col- 
lection of  the  Madison  avenue  tax ;  that  no  public  incon- 
venience will  result  therefrom,  inasmuch  as  it  is  one 
^  specific  item,  in  no  way  involved  in,  or  connected  with, 
the  other  items  in  the  tax  warrant  held  by  the  receiver  of 
taxes,  and  that  the  collection  of  such  other  items  need  not 
be  delayed,  except  for  the  brief  time  required  to  compute 
the  rate  of  tax,  less  the  rejected  Madison  avenue  item. 
The  supervisor  having  delivered  the  tax  warrant  to  the  re- 
ceiver of  taxes  before  service  of  the  injunction,  the  motion 
to  continue  the  injunction  as  to  him  is  denied,  with  ^10 
costs ;  and  as  to  all  the  other  defendants,  the  motion  to 
continue  the  injunction  is  granted,  with  910  costs  to  abide 
the  event. 

[Eisos  Spbcial  Tbbx,  March  7,  1870.    Tofptn^  Jnstioe.] 
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ERiGE  A.  Lane  and  others.  * 

On  a  qaestion  whether  an  acUon  can  be  maintained,  or  not,  against  the  officers 
of  a  railway  company,  to  compel  them  to  account  for  their  official  conduct 
in  the  management  and  disposition  of  its  funds  and  property,  and,  upon 
allegations  of  abuse  of  trust  and  gross  misconduct,  to  obtain  their  suspen- 
^  sion  and  removal  from  office,  if  the  plaintiff  stands  in  the  relation  to  the 
defendants,  of  a  creditor  or  stockholder  of  the  company,  authorizing  him  to 
bring  the  suit,  the  court  has  no  right  to  look  into  his  motive  in  bringing  it. 

And  although,  in  moving  such  action,  the  plaintiff's  malice  is  gratified,  or  his 
independent  litigations  incidentally  subserved,  still,  unless  the  court  can 
plainly  see  that  he  has  no  meritorious  cause  of  action,  or  that  he  is  estopped 
from  prosecuting  it,  his  prosecution  of  it  will  not  be  deemed  a  perversion  or 
abuse  of  the  process  of  the  court.  This  is  equally  true  in  a  court  of  equity, 
as  in  a  court  of  law.  V 

The  inquiry  in  each  court  must  be  with  reference  to  the  plaintiff's  right  of 
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action,  and  whether  in  it  are  inrolred  interests  entitled  to  the  protection 
of  the  court,  and  not  to  his  niterior  motiTes  and  purposes  in  bringing 
the  suit. 

If,  in  an  action  against  the  officers  of  a  railway  company,  to  compel  Ihem  to 
account  for  their  official  conduct  and  to  obtain  their  suspension  and  removal 
fh)m  office,  on  the  ground  of  misconduct  and  abuse  of  trust,  the  plaintiff  is, 
in  foot,  the  owner  of  bonds  and  stock  of  the  company,  he  is  peraonalfy  inter- 
etted  in  obtaining  the  relief  sought  by  him ;  and  this  being  so,  the  court,  in 
inquiring  whether  the  action  is  prosecuted  for  the  purpose  of  obtaining  that 
relief,  or.  for  the  mere  abstract  purpose  of  "  bringing  men  to  Justice,"  must 
look  to  the  cause  of  action  shown,  and  the  judgment  demanded,  in  the  com- 
plaint,  rather  than  to  motives  or  purposes  elsewhere  avowed,  or  shown  to 
exist. 

In  such  an  action  the  pliuntiff  has  no  inequitable  advantage  which  he  is  seek- 
ing to  enforce  against  the  defendants.  His  buying  the  stock  and  bonds  of 
the  company  was  no  wrong  done  them,  with  whatever  intent  it  was  done. 
The  relative  rights  of  the  parties  are  the  same  as  if  the  suit  were  brought  by 
the  plalntJf's  vendor.  The  intent  with  which  he  purchased  does  not  change 
or  affect  those  rights  or  raise  any  equities  respecting  them,  in  favor  of  the 
defendants.  In  regard  to  them,  his  hands  are  ^'  clean,"  and  the  rule  of 
equity  requires  no  more. 

His  bringing  the  suit,  after  having  become  invested  with  the  bonds  and  stock, 
is  not  hadfaUhf  such  as  the  courts  will  relieve  against. 

There  are  no  cases  where  the  courts  have  perpetually  stayed  proceedings  as 
being  against  goodfaUh^  except  where  the  suits  were  brought  in  violation  of 
some  arrangement  or  understanding  between  the  parties.    Ffr  Pabkbb,  J. 

If  the  plaintiff  can,  as  a  stockholder,  bring  the  officers  of  a  corporation  into 
court,  for  any  portion  of  the  relief  demanded  in  the  complaint,  the  case  can- 
not be  summarily  disposed  of  by  a  dismissal  of  the  complaint,  or  an  order 
perpetually  staying  proceedings  in  the  action. 

Where  the  plaintiff  brings  the  action  on  his  own  behalf  and  on  behalf  of  all 
others  having  a  conmion  interest,  and  he  alleges  that  the  officers  named  as 
defendants  control  the  company,  he  may,  as  a  stockholder  maintain  the  action 
for  such  portion  of  the  relief  demanded  as  does  not  depend  upon  the  author- 
ity of  the  statute  relaUve  to  "  proceedings  against  corporations  in  equity," 
although  he  be  not  a  creditor  of  the  company. 

The  purchase  of  the  stock  of  a  corporation,  by  an  attorney,  is  not  a  violation 
of  the  statute  prohibiting  an  attorney  from  purchasing  any  bond,  thing  in 
action,  &c.,  with  the  intent  and  for  the  purpose  of  bringing  a  suit  thereon. 

The  purchase  of  stock  is  not  within  the  prohibition ;  it  not  being  one  of  the 
secbrities  or  evidences  of  debt  mentioned,  nor  a  chose  in  action,  within  the 
meaning  of  the  statute. 

The  statute  is  a  penal  one,  and  cannot  be  extended  to  what  is  not  expressly 
included  in  it. 
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A  motion  to  set  aside  an  order  i^pointing  a  referee  to  take  the  deposition  of 
a  witness,  under  section  401  of  the  Code  of  Procedure,  most  be  niade  by  the 
witness,  himself,  and  not  by  the  adverse  party. 

MOTION  by  the  defendants,  to  dismiss  the  complaint, 
or  to  perpetually  stay  the  proceedings,  or  for  an  order 
to  strike  out  portions  of  the  complatint,  4;c.  The  facts 
sufficiently  appear  in  the  opinion. 

T,  0.  Shearman  and  2>.  D,  Field^  for  the  motion. 

B.  W.  Peckham^  Jr.^  and  H,  Smithy  opposed. 

Parker,  J.  This  action  is  brought  by  the  plaintiff,  as  a 
creditor  and  stockholder  of  the  Erie  Railway  Company, 
for  the  purpose,  among  other  things,  of  compelling  the 
officers  of  the  company,  who  are  named  as  defendants, 
and  who  are  charged,  in  the  complaint,  with  having  the 
control  of  its  affairs,  to  account  for  their  official  conduct 
in  the  management  and  disposition  of  its  funds  and  prop- 
erty; and,  upon  allegations  of  abuse  of  trust  and  gross 
misconduct  by  them,  in  respect  to  such  funds  and  prop- 
erty, to  obtain  their  suspension  and  removal  from  office. 

The  complaint  has  been  served,  but  it  does  not  appear 
that  any  answer  has  been  put  in. 

In  this  condition  of  the  case,  a  motion  is  made,  on  the 
part  of  the  defendants,  founded  upon  the  complaint  and 
an  affidavit  of  the  plaintiff  taken  before  a  referee  appointed 
under  section  401  of  the  Code,  and  various  other  affidavits, 
for  an  order  dismissing  the  complaint,  or  perpetually  stay- 
ing proceedings  in  the  action,  or,  in  case  such  motion  is 
denied,  for  an  order  that  portions  of  the  complaint  indi- 
cated be  stricken  out  as  irrelevant  or  redundant,  and  that 
the  complaint  be  made  more  definite  and  certain.       * 

A  motion  is  also  made  to  set  aside  an  order  granted  at 
a  special  term  of  this  court,  held  at  Albany,  on  the  24th  of 
January  last,  appointing  a  referee  to  take  the  deposition 


; 
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of  A.  8.  Diveuy  to  be  ased  on  the  motion  first  above  men- 
tioned, and  upon  ^'  a  motion  to  be  noticed  by  the  plaintiff 
in  this  court." 

The  motion  to  dismiBs  the  complaint,  or  to  perpetually 
stay  the  proceedings  in  the  action,  is  based  upon  three 
principal  grounds : 

F%r9t  That  the  suit  is  not  brought  in  good  faith  for  the 
purposes  avowed  in  the  complaint,  but  is  an  attempt  to 
pervert  and  abuse  the  process  of  the  court  to  purposes  of 
retaliation  and  revenge,  and  to  compel  the  defendants  to 
cease  a  litigation  in  which  the  plaintiff  has  an  adverse  in- 
;terest ;  and  moreover,  that  the  plaintiff  became  the  holder 
of  the  stock  and  bonds  which  he  claims  to  own,  with  a  full 
knowledge  that  the  acts  of  which  he  complains  had  been 
done,  and  for  the  purpose  of  bringing  this  action. 

Second.  That  the  plaintiff  is  not  in  fact  a  creditor  of  the 
Erie  Railway  Company,  in  the  sense  required,  to  entitle 
him  to  maintain  the  suit ;  and  if  he  is,  that  since  the  com- 
mencement of  the  suit,  the  company  has  tendered  to  him 
full  payment  of  all  the  demands  which  he  claims  to  hold 
against  it 

Third.  That  the  plaintiff,  when  he  purchased  the  bonds 
and  stock  mentioned  in  the  complaint,  was  an  attorney  at 
law,  practicing  as  such ;  that  he  purchased  all  the  stock, 
securities  and  indebtedness  of  the  company,  which  he 
claimed  to  have  at  the  commencement  of  the  suit,  with 
intent  to  commence  an  action  thereon,  and  that  such  pur- 
chase was  a  violation  of  the  statute.     (2  B.  8.  288,  §  71.) 

In  regard  to  the  first  ground  of  the  motion,  I  think  it 
clearly  appears  from  the  affidavits,  that  prior  to  the  plain- 
tiff's purchase  of  the  stock  and  securities  held  by  him,  he 
had  become  involved  in  a  litigation  respecting  the  control 
of  the  Albany  and  Susquehanna  Railroad  Company,  in 
which  the  defendants  Gould  and  Fisk,  and  possibly  others 
of  the  defendants,  were  parties  in  interest,  adverse  to  him ; 
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that  when  he  purchased  sach  stock  and  securities  he 
believed  that  said  defendants  had  been  gailty  of  such 
gross  abase  of  their  trust,  as  officers  of  the  Erie  Railway 
Company,  that  the  welfare  and  safety  of  the  company, 
and  the  secarity  of  its  stockholders  and  creditors,  required 
their  removal  from  office ;  that  among  the  wrongful  acts 
done  by  them,  he  believed  they  had  used  the  money  of 
the  Erie  company  to  purchase  the  stock  of  the  Albany 
and  Susquehanna  Railroad  Company,  in  which  he  was  in- 
terested, for  the  purpose  of  obtaining  control  of  that  com- 
pany ;  and  believing  as  aforesaid,  he  purchased  said  stock 
and  securities  with  the  intent,  if  no  other  person  author- 
ized to  bring  an  action  against  them  for  the  purposes  for 
which  this  suit  is  brought  could  be  induced  to  do  so,  to 
bring  such  suit  himself;  being  influenced,  to  some  extent, 
in  bringing  the  suit,  by  the  desire  to  defeat  said  defend- 
ants from  gaining  the  control  of  the  Albany  and  Susque- 
hanna Railroad,  ^'but  mainly,"  in  the  language  of  the 
plaintiff,  "to  have  them  brought  to  justice." 

K  the  plaintiff  stands,  in  relation  to  the  defendants,  as 
creditor  or  stockholder  of  the  Erie  Railway  Company, 
authorizing  him  to  bring  this  suit,  then  I  apprehend,  on 
a  question  whether  the  suit  can  be  maintained  or  not,  the 
court  has  no  right  to  look  into  the  plaintiff's  motive  in 
bringing  it;  and  although,  in  moving  it,  his  malice  is 
gratified,  or  his  independent  litigations  incidentally  sub- 
served, still,  unless  the  court  can  plainly  see  that  he  has 
no  meritorious  cause  of  action,  or  that  he  is  estopped  from 
prosecuting  it,  his  prosecution  of  it  will  not  be  deemed  a 
perversion  or  abuse  of  the  process  of  the  court.  This  is 
equally  true  in  a  court  of  equity  as  in  a  court  of  law.  The 
inquiry  in  each  must  be  with  reference  to  the  plaintiff's 
right  of  action,  and  whether  in  it  are  involved  interests 
entitled  to  the  protection  of  the  court,  and  not  to  his  ulte- 
rior motives  and  purposes  in  bringing  the  suit  The  court 
will  see  to  it  that  the  judgment  or  decree  obtained  is  such, 
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and  only  such,  as  the  plaintifl^  as  plaintiff  in  the  suit,  is 
entitled  to,  and  will  carefully  prevent  its  process  from 
being  perverted  to  other  and  illegitimate  purposes. 

The  defendants'  counsel  argues  and  insists  that  a  civil 
action  cannot  be  allowed  for  the  mere  abstract  purpose  of 
'^bringing  men  to  justice;"  and  that  when  an  individual 
sues,  he  must  sue  for  his  own  personal  remedy — ^for  the 
redress  of  some  wrong  personal  to  himself — ^for  the  estab- 
lishment of  justice  in  some  way  immediately  affecting  his 
own  interest ;  and  that  unless  he  seeks  redress  of  this  kind, 
and  shows  a  title  to  it,  he  has  no  standing  in  court. 

This  is  all  very  true.  But  the  plaintiff,  if  in  fact  the 
owner  of  bonds  and  stock  of  this  company,  as  he  alleges, 
is  per9onally  interested  in  obtaining  the  relief  sought  by 
him ;  and  this  being  so,  in  inquiring  whether  the  plain- 
tiff* is  prosecuting  this  action  for  the  one  purpose  or  the 
other,  of  those  mentioned  by  the  counsel,  the  court  must 
look  to  the  cause  of  action  shown,  and  the  judgment  de- 
manded, in  the  complaint,  rather  than  to  motives  or  pur- 
poses elsewhere  avowed,  or  shown  to  exist. 

It  is  argued  by  the  defendants'  counsel,  also,  that  this 
suit  is  brought  in  had  faith  That  inasmuch  as  the  plain- 
tiff made  himself  the  holder  of  stock  and  bonds  of  this 
company  for  the  very  purpose  of  complaining  that  his 
rights,  as  such,  were  invaded,  and  with  full  knowledge 
that  the  very  acts  of  which  he  complains  had  been  done 
when  he  made  the  purchase,  he  is  to  be  regarded  rather  as 
a  mover  and  promoter  of  strife  than  as  a  bona  fide  suitor ; 
and  that  he  does  not  come  into  court  with  clean  hands j  as 
the  familiar  rule  of  equity  requires,  and  should,  therefore, 
be  dismissed. 

I  do  not  see  that  the  equity  rule  has  any  application 
here.  That  has  reference  to  the  relation  of  the  parties,  in 
respect  to  the  matter  in  controversy.  If  there  is  any  abuse 
of  that  relation  by  the  plaintiff  he  does  not  come  with 
'^  clean   hands"  to  enforce  an  advantage  thus  obtained. 
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Here  the  plaintiff  has  no  inequitable  advantage  which  he  is 
seeking  to  enforce  against  the  defendants.    His  buying 
the  stock  and  bonds  was  no  wrong  done  them,  with  what- 
ever intent  it  was  done.     The  relative  rights  of  the  parties 
are  the  same  as  if  the  suit  were  brought  by  the  plaintiff's 
vendor.     The  intent  with  which  he  purchased  does  not 
\  change  or  affect  those  rights,  or  raise  any  equities  respect- 
\  ing  them,  in  favor  of  the  defendants.    In  regard  to  them, 
)  his  hands  are  clean,  and  the  rule  requires  no  more. 

His  bringing  the  suit,  after  having  become  invested 
with  the  bonds  and  stock,  as  he  did,  is  not  hadfaithy  such 
as  the  courts  will  relieve  against  I  do  not  find  any  cases 
where  the  courts  have  perpetually  stayed  proceedings  as 
being  against  good  fatbh^  except  where  the  suits  were 
brought  in  violation  of  some  arrangement  or  understand- 
ing between  the  parties.  Such  were  Ooeker  v.  Tempest^ 
(7  M.  ^  W.  502 ;)  Moseati  v.  Law%(m,  (4  Ad.  ^  El.  331 ;) 
and  Oibhs  v.  Ralph,  (14  M.  ^  W.  804,)  cited  by  the  defend- 
ants'  counsel.  In  the  other  cases  cited,  proceedings  were 
stayed  for  different  reasons ;  as  in  Webb  v.  Adhins^  (14  Q.  B. 
401,  4Q7,)  which  was  a  suit  by  an  executor,  until  probate 
of  the  will.  In  Kerr  v.  Davu,  (7  Paigej  53,)  until  the 
plaintiff  paid  the  costs  of  a  former  suit  In  Keeler  v.  King, 
(1  Barb.  390,)  which  was  a  suit  upon  a  judgment,  the  last 
of  a  series,  each  successively  obtained  upon  the  previous 
one,  the  court  perpetually  stayed  the  proceedings,  it  being 
evident  that  the  plaintiff's  course  in  bringing  the  success- 
ive suits  on  the  judgment  served  only  to  accumulate  costs 
against  the  defendant,  without  producing  any  possible 
advantage  to  the  plaintiff  In  Bobinson  v.  MeaneSy  (6  Dotal 
dk  By.  26,)  the  question  decided  was,  that  the  court  would 
not  sustain  a  litigation  to  determine  which  party  had  won 
a  wager;  and  in  Doe  v.  Duntze^  (6  0.  B.  100,)  that  it 
would  not  decide  a  mere  speculative  question. 

As  a  further  reason,  in  connection  with  the  first  ground 
of  the  motion,  it  is  said  that  the  expenses  of  the  suit  are 
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not  borne  by  the  plaintiff,  but  by  one  David  Groesbeck, 
and  that  the  plaintiff  ought  not,  for  this  reason,  to  obtai;i 
any  relief  in  a  court  of  equity.  In  regard  to  this,  it  is 
sufficient  to  say  that  the  fact  stated  is  not  so  clearly 
proved  as  to  render  it  necessary,  now,  to  discuss  the  legal 
proposition.  Groesbeck,  it  is  true,  loaned  the  plaintiff 
930,000,  which  fund,  doubtless,  he  expected  would  be 
drawn  from  in  paying  expenses  of  this  suit,  but  this  loan 
of  money  the  plaintiff  is  responsible  and  able  to  pay ;  and 
there  is  nothing  to  show  that  there  is  any  understanding 
that  it  is  not  to  be  paid ;  hence  it  cannot  be  said  that  the 
expenses  of  the  suit  are,  in  reality,  borne  by  Groesbeck, 
and  not  by  the  plaintiff.  Clearly  that  fact  is  not  made  so 
certain  as  to  warrant  the  court  in  assuming  it  as  the  basis 
of  a  proceeding  so  summary  in  mode  and  decisive  in  effect 
as  that  asked  for  by  the  defendants. 

As  a  second  ground  of  the  motion,  it  is  said  that  the 
plaintiff  is  not  now,  and  never  has  been,  a  creditor  of  the 
Erie  Railway  Company,  and  that  the  defendants  have, 
since  the  commencement  of  the  suit,  tendered  to  him  full 
payment  of  all  the  demands  which  he  pretends  to  hold. 

The  fact  that  the  plaintiff  is  the  owner  of  several  bonds 
issued  by  the  company,  not  yet  due,  is  clearly  shown; 
also  of  some  of  its  common  and  some  of  its  preferred 
stock.  As  a  stockholder,  the  defendants  claim  that  the 
plaintiff  has  no  standing  in  court  in  such  a  suit  as  this, 
and  that  he  is  not  a  creditor,  unless  he  has  a  debt  against 
the  company,  already  due.  The  plaintiff  seeks  in  regard 
to  part  of  the  relief  which  he  asks,  to  ayail  himself  of 
the  visitorial  power  of  the  court,  conferred  by  the  statute, 
entitled  "  Of  proceedings  against  corporations  in  equity," 
(2  B.  S.  461,  §§  33,  35 ;)  and  it  is  clear  that  he  cannot  pro- 
ceed under  that  part  of  the  statute  as  a  stockholder,  but 
only  as  a  creditor.  But  whether  he  is  a  creditor,  within 
the  meaning  of  section  35  of  the  statute,  I  do  not  deem  it 
necessary  for  me,  on  this  motion,  to  inquire.    If  he  can, 
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as  a  stockholder,  bring  the  defendants  into  court^  for  anj 
portion  of  the  relief  demanded  in  the  complaint,  or  for 
any  relief  properly  flowing  from  the  facts  stated,  then, 
manifestly,  the  case  cannot  be  summarily  disposed  of  by 
a  dismissal  of  the  complaint,  or  an  order  perpetually  stay- 
ing proceedings  in  the  action. 

I  am  aware  that  the  general  rule  is,  that  a  suit  brought 
for  the  purpose  of  compelling  the  ministerial  officers  of  a 
private  corporation  to  account  for  breach  of  official  duty, 
or  misapplication  of  corporate  funds,  should  be  brought 
in  the  name  of  the  corporiettion,  and  not  in  the  name  of  the 
stockholders,  or  any  of  them. 

That  a  court  of  equity,  under  its  general  powers,  may 
take  cognizance  of  such  a  suit,  when  properly  brought,  is 
undeniable.  Notwithstanding  the  general  rule  above 
stated,  it  is  well  settled  that  there  are  cases  in  which  the 
stockholders,  unitedly,  or  in  the  name  of  one  or  more 
suing  on  behalf  of  themselves  and  all  others  having  a 
common  interest,  may  bring' such  suit  against  the  officers 
of  the  corporation,  or  such  of  them  as  are  chargeable  with 
breach  of  official  duty. 

Thus  it  is  said  in  Angell  ^  Ames  on  Corporation^^  (p.  367:) 
"  As  a  court  of  equity  never  permits  a  wrong  to  go  unre- 
dressed merely  for  the  sake  of  form,  if  it  appear  that  the 
directors  of  a  corporation  refuse,  in  such  a  case,  (of  waste 
or  misapplication  of  the  corporate  funds  by  the  company,) 
to  prosecute,  by  collusion  with  those  who  have  made 
themselves  answerable  by  their  negligence  or  fraud ;  or 
if  the  corporation  is  still  under  the  control  of  those  who 
must  be  the  defendants  in  the  suit,  the  stockholders,  who 
are  the  real  parties  in  interest,  will  be  permitted  to  file  a 
bill  in  their  own  names,  making  the  corporation  a  party 
defendant."  In  Bobinson  v.  Smithy  (3  Paige j  231,)  the 
chancellor  says :  **  Independently  of  the  provisions  of  the 
Revised  Statutes,  this  court  had  jurisdiction,  so  far  as  the 
individual  rights  of  the  corporators  were  concerned,  to 
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call  the  directors  to  account,  and  compel  them  to  make 
satisfaction  for  any  loss  arising  from  a  fraudulent  breach 
of  trust,  or  the  willful  neglect  of  a  known  duty."  And, 
speaking  of  joint  companies,  he  says :  "  The  directors  are 
the  trustees  or  managing  partners^  and  the  stockholders 
are  the  ceatuU  que  tniatj  and  have  a  joint  interest  in  all 
property  and  effects  of  the  corporation."  In  Cross  v. 
Sackett,  (16  Hotp.  70,)  Judge  Hoffman  says,  after  citing 
several  cases^  English  and  American :  "  The  law  which 
may  be  gathered  from  these  cases  is,  that  there  is  no  wrong 
or  fraud  which  directors  of  a  joint  stock  company,  incor- 
porated or  otherwise,  can  commit,  which  cannot  be  re- 
dressed by  appropriate  and  adequate  remedies."  And  in 
stating  the  modes  of  accomplishing  this,  he  says :  ^'  The 
next  mode  is,  where  shareholders  bring  an  action  for  some 
object  unitedly,. or  in  the  form  which  the  court  of  chan- 
cery permits,  of  a  bill  by  one  or  more  on  behalf  of  them- 
selves and  all  others  having  a  common  interest  This 
right  exists  under  various  circumstances.  It  clearly  exists 
where  the  directors  or  agents  whose  deeds  or  omissions 
are  impeached  do  themselves  control  the  company,  and 
impede  the  assertion  of  a  right  in  its  own  name."  (See 
also  Butts  V.  Wood,  38  Barb.  181 ;  8.  O.  affirmed,  37  N.  T. 
Bep.  317.) 

The  plaintiff  brings  this  action  on  his  own  behalf  and 
on  behalf  of  all  others  having  a  common  interest,  and  he 
alleges  that  the  officers  named  as  defendants  control  the 
company.  He  may,  as  a  stockholder,  therefore,  maintain 
the  action  for  such  portion  of  the  relief  demanded  as  does 
not  depend  upon  statutory  authority. 

In  this  view,  the  fact  of  the  tefnder  made  by  the  com- 
pany is  unimportant.  That  depends  for  its  efficacy,  if  any 
it  has,  upon  the  indebtedness  of  the  company  to  the  plain- 
tiff It  is  not  claimed  that  it  has  any  effect  upon  the 
plaintiff's  right,  as  a  stockholder,  to  maintain  the  action. 

It  is  evident,  therefore,  that  the  motion  to  dismiss  the 
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complaint,  or  to  perpetually  stay  the  proceedings  in  the 
action,  on  the  iecond  ground  taken  by  the  defendants,  can^ 
not  prevail,  even  if  it  is  true  that  the  indebtedness  shown 
does  not  make  the  plaintiff  a  creditor  within  the  meaning 
of  the  statute,  or  that  the  tender  alleged  would  be  effect* 
ual  against  him  as  a  creditor.   . 

The  third  ground  of  the  motion  is,  that  the  plaintiff's 
purchase  of  the  bonds  and  stock  mentioned  in  the  com- 
plaint was  in  violation  of  the  statute  prohibiting  an  at- 
torney from  purchasing  a  demand  with  the  intent  of 
bringing  a  suit  thereon.  (2  B.  S.  288,  §  71.)  The  lan- 
guage of  the  statute  is  as  follows :  "  No  attorney,  coun- 
selor or  solicitor  shall,  directly  or  indirectly,  buys  or  be  in 
any  manner  interested  in  buying,  any  bond,  bill,  promis- 
sory note,  bill  of  exchange,  book  debt,  or  other  thmg  m 
action^  with  the  intent  and  for  the  purpose  of  bringing  any 
suit  thereon."  Now,  however,  the  plaintiff  (who  is  an 
attorney)  may  be  prohibited,  as  creditor,  from  maintaining 
this  suit  by  reason  of  his  violation  of  this  statute.  As 
stockholder  he  is  not  affected  by  the  statute.  The  pur- 
chase of  stock  is  not  within  the  prohibition.  It  is  not  one 
of  the  securities,  or  evidences  of  debt,  mentioned,  nor  is 
it  a  chose  in  action,  within  the  meaning  of  this  statute. 
"  Chose  in  action,"  as  defined  by  Burrillj  is  "  a  thing 
which  a  man  has  not  the  actual  possession  of,  but  which 
he  has  a  right  to  demand  by  action,  as  a  debt  or  Remand 
due  from  another."  {See  aho  2  Slack.  Com.  338,  396,  397; 
Oillet  V.  Fairehitdj  4  Denioy  82.)  The  chose  in  action  in- 
tended by  the  statute  is  one  on  which  a  suit  can  be  brc^ught. 
This  action  is  not  brought  upon  the  stock.  That  is  not  the 
cause  of  action ;  and  although,  in  some  respects,  it  may  re- 
semble a  chose  in  action,  it  is  not  strictly  such.  The  stat- 
ute is  a  penal  one,  and  cannot  be  extended  to  what  is 
not  expressly  included  in  it  It  is  plain,  I  think,  that  the 
purchase  of  stock  was  not  a  violation  of  the  statute^  and 
that  the  complaint  cannot  be  dismissed  upon  this  ground. 
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Inasmuch  as  the  last  two  gronndB  taken  by  the  defend- 
ants for  the  dismissal,  if  legally  correct,  do  not,  for  the 
reasons  above  given,  defeat  the  action  and  warrant  the 
relief  sought  by  the  motion,  I  have  omitted  to  discuss 
them,  as  any  opinion  which  I  might  express  in  regard  to 
them  would  be  obitery  and  therefore  uncalled  for  and 
improper. 

No  sufficient  reason  for  dismissing  the  complaint,  or  for 
perpetually  staying  proceedings  in  the  action,  has  been 
shown,  and  that  part  of  the  defendants'  motion  must  be 
denied. 

The  alternative  part  of  the  motion  asks  for.  a  modifica- 
tion of  the  complaint,  under  section  160  of  the  Code. 
The  defendants  allege  that  portions  of  it  are  irrelevant 
and  redundant ;  and  these  they  ask  to  have  stricken  out ; 
and  as  to  the  allegations  of  the  plaintiff's  being  a  stock- 
holder and  creditor  of  the  company,  they  seek  to  have 
the  complaint  made  more  definite  and  certain. 

In  regard  to  this  latter  demand  of  the  motion,  I  am 
inclined  to  think  the. plaintiff  should  be  more  specific  in 
his  complaint,  as  to  the  securities  or  evidences  of  debt 
which  he  holds  against  the  company,  of  which  he  is  the 
owner,  to  the  extent  of  stating  therein  the  precise  nature 
and  amount  o£  the  ^'  past  due  claim  for  money,"  men- 
tioned in  the  complaint,  and  whether  such  claim  was 
ever  presented  to  the  Erie  Railway  Company  for  pay- 
ment; and  if  so,  when.  And  further,  stating  the  num- 
ber of  each  class  of  bonds,  and  of  shares  of  each  kind  of 
stock  owned  by  the  plaintiff,  as  alleged  in  the  first  six 
folios  of  the  complaint;  and  when  and  by  whom  the  said 
bonds  were  made,  and  when  payable ;  what  amount,  if 
any,  is  now  due  thereon ;  whether  such  amount  consists 
of  principal  or  interest ;  and  whether  demand  of  payment 
thereof  has  been  made. 

The  defendants  have  specified  113  separate  portions  of 
the  complaint  (by  canceling  the  same  upon  the  copy  an- 
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nexed  to  the  notice  of  motion)  which  they  allege  to  be 
irrelevant  or  redundant,  and  ask  to  have  stricken  out.  I 
have  carefully  read  the  complaint,  and  considered  the  sev- 
eral portions  objected  to,  and  have  come  to  the  conclusion 
that,  as  to  the  portions  numbered  by  the  defendants,  5,  8, 
10,  11,  12,  13,  14,  15,  16,  17,  20,  28,  4^,  50,  51,  53,  60, 
61,  63,  64,  66,  67,  70,  72,  79,  80,  81,  83,  84,  85,  91,  102, 
103  and  110,  the  motion  to  strike  out  should  be  granted, 
and  as  to  all  the  other  portions  thereof,  it  should  be 
denied. 

As  the  defendants  have  wholly  failed  upon  the  princi- 
pal part  of.  this  motion,  and  have  asked  for  more  than 
they  were  entitled  to  upon  the  alternative  part  of  it,  they 
should  pay  the  plaintiff  $10  costs  thereof. 

The  motion  to  set  aside  the  order  appointing  a  referee 
to  take  the  deposition  of  Mr.  Diven  is  a  separate  and  dis- 
tinct one.  This  order  was  made  under  the  following  pro- 
vision of  subdivision  7  of  section  401  of  the  Code :  "  When 
any  party  intends  to  make  or  oppose  a  motion,  in  any 
court  of  record,  and  it  shall  be  necessary  for  him  to  have 
,  the  affidavit  of  any  person  who  shall  have  refused  to  make 
the  same,  such  court  may,  by  order,  appoint  a  referee  to 
take  the  affidavit  or  deposition  of  such  person." 

This  motion  to  set  aside  the  order  is  made  exclusively, 
on  behalf  of  the  defendants,  and  not  by  Mr.  Diven,  the 
'  witness  sought  to  be  examined  under  the  order.  It  has 
been  held  at  special  term,  in  this  district,  that  the  order  is 
a  n^atter  exclusively  between  the  party  that  obtains  it  and 
the  person  whose  deposition  is  desired,  and  that  such  per- 
son only  can  move  to  have  it  vacated.  That  the  party 
obtaining  it  should  not  be  embarrassed  by  any  motion  of 
the  adverse  party  to  set  it  aside.  (Erie  Railway  Co,  v. 
Champlainy  35  Mow.  73.)  This  view  is  supported  by  the 
case  of  Brooks  v.  SchultZy  (5  Rob.  656,)  to  the  extent  that 
the  party  against  whom  the  affidavit  is  proposed  to  be 
read  must  show  that  he  is  injured  by  the  irregularity  com- 
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plained  of,  before  he  can  move  to  set  aside  the  order  for 
the  examination  of  the  witness.    Ko  such  showing  is  here 
made  by  the  defendants. 
This  motion,  therefore,  must  be  denied,  with  (10  costs. 

[TiooA  Special  Tbbm,  March  8, 1870.    Farker^  Justice.] 


In  the  matter  of  Henry  J.  Ain)BRS0N. 

Where  an  ordinance  directs  an  avenue  to  be  curbed  and  guttered,  and  side- 
walks flagged,  without  requiring  that  new  flagging  shall  be  used,  it  is  not  a 
ground  for  setting  aside  the  assessment,  that  the  contractor,  under  the  direc- 
tion of  the  street  commissioner,  finding  good  flagging  on  a  part  of  the  line, 
resets  it,  only  charging  the  expense  of  the  labor. 

Neither  is  it  a  ground  for  setting  aside  the  assessment  that  the  lots  are  charged 
for  the  work  done  opposite  each  lot,  while  the  expenses  are  charged  on  all 
the  property,  per  foot,  equally.  That  is  a  matter  within  the  discretion  of  the 
assessors,  who  are  to  make  the  assessment  according  to  the  amount  of  benefit 

,  each  lot  receives  from  the  improvement. 

Nor  is  the  fact  that  more  than  one  lot,  owned  by  the  same  person,  is  included 
in  one  assessment,  instead  of  being  separately  assessed,  any  ground  for 
vacating  the  assessment. 

Although  it  would  be  better  to  assess  each  lot  by  itself,  yet  when  the  same 
person  owns  the  whole,  no  injury  can  be  sustained  by  putting  them  together. 

THIS  was  aiir  application,  made  by  Henry  J.  Anderson, 
under  the  ^^  Act  in  relation  to  frauds  in  assessments  for 
local  improvements,  in  the  city  of  New  York,"  passed 
April  17, 1858,  {Law%  of  1858,  ch.  338,)  to  vacate  an  assess- 
ment for  flagging  sidewalks  in  the  First  avenue,  in  the 
city  of  New  York. 

The  following  grounds  of  objection  to  the  assessment 
were  specified  in  the  petition. 

1.  That  under  an  ordinance  directing  the  sidewalk  to  be 
flagged,  and  curbstone  to  be  set,  a  charge  was  made  for 
relaying  old  flagging  and  resetting  curbstones. 

2.  That  the  assessments  were  not  apportioned  according 
to  the  benefit  derived  by  each  lot,  bat  that  each  lot  was 
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charged  with  the  cost  of  the  work  done  in  front  tiiereof, 
and  the  incidental  expenses  for  surveying,  advertising,  &c., 
were  charged  upon  each  parcel  in  proportion  jto  the  front- 
age thereof. 

3.  That  the  several  lots  mentioned  in  the  petition  were 
not  separately  assessed,  but  were  assessed  in  one  parcel. 

E.  E.  Andenan^  for  the  petitioner. 

2).  J.  Beany  for  the  corporation  of  New  York. 

iKoaAHAH,  J.  It  is  objected  to  this  assessment,  that 
part  of  the  old  flagging  was  relaid,  and  the  old  curb  reset, 
and  the  expense  included. 

The  ordinance  directed  the  avenue  to  be  curbed  and 
guttered,  and  sidewalks  flagged.  It  does  not  direct  that 
new  flagging  shall  be  used ;  and  if  the  contractor,  under 
the  direction  of  the  street  commissioner,  finds  good  flagg- 
ing on  a  part  of  the  line  and  resets  it,  only  charging  the 
expense  of  the  labor,  the  petitioner  has  no  cause  to  com- 
plain. The  ordinance  is  not  violated ;  it  does  not  appear 
that  he  has  been  injured,  and  there  is  clearly  no  fraud 
shown;  but,  on  the  contrary,  a  piece  of  honesty  in  fulfill- 
ing the  contract,  which  is  to  be  commended  rather  than 
condemned.  It  is  neither  fraud  nor  legal  irregularity  in 
laying  the  assessment  that  warrants  setting  it  aside. 

The  second  objection  is  that  the  lots  are  charged  for  the 
work  done  opposite  each  lot,  while  the  expenses  are 
charged  on  all  the  property  per  foot,  equally. 

For  a  long  time  past  it  has  been  the  custom  to  assess  all 
expenses  for  work  and  for  making  assessments,  alike 
equally  upon  all  the  owners,  per  foot  I  believe  this  mode 
of  assessment  was  first  adopted  in  grading  the  Tenth 
avenue,  more  than  thirty  years  since,  and  has  in  most  in- 
stances been  followed  since  that  time.  The  reason  of  the 
charge  in  the  avenue  was  that  a  large  mass  of  rock  had 
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to  be  removed,  and  preparing  the  avenue  for  travel  was  an 
equal  benefit  to  all  the  owners  alike. 
^  If  that  rule  had  been  adopted  in  this  case,  it  would  have 
been  within  the  discretion  of  the  assessors,  who  are  to 
make  the  assessment  according  to  the  amount  of  benefit 
each  lot  receives  from  the  improvement  It  must  be  re- 
membered that  although  the  street  directly  in  front  of  the 
lot  may  not  require  much  expense  to  bring  it  to  the  grade, 
still  the  lot  may  be  very  much  benefited  by  the  grading 
beyond  it;  and  the  assessors  are  to  judge  of  the  extent  of 
such  benefit. 

There  is  no  wrong  done,  or  irregularity  committed,  in 
making  that  assessment ;  nor  is  the  objection  that  more 
than  one  lot  is  included  in  one  assessment  any  ground  for 
vacating  the  same.  The  numbers  are  given  both  for  ward 
and  street,  and  the  amount  for  all  included  in  one  sum. 

Provision  is  made  for  apportioning  this  amount  on  each 
lot  if  necessary ;  and  although  it  would  be  better  to  assess 
each  lot  by  itself,  yet  when  the  same  person  owns  the 
whole,  no  injury  can  be  sustained  by  putting  them  together. 
There  is  no  allegation  that  the  petitioner  is  not  the  owner 
ofalL 

No  good  reason  is  shown  for  interfering  with  this 
assessment 

Application  denied. 

[Nbw  Tobk  Special  Tsbm,  April  4, 1870.    Ingrahmn^  Justioe.] 
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An  action  for  fraud  and  deceit  on  the  sale  of  a  horse,  by  means  of  false  and 
fraadulent  representations,  made  with  knowledge  of  their  falsity  and  with 
intent  to  deceive,  cannot  be  maintained  without  proof  of  a  tcimttr. 

When  a  person,  on  a  sale  or  exchange  of  property,  warrants  it,  in  any  particu- 
lar, he  is  accountable  to  the  extent  of  the  warranty,  whether  he  knew  the 
fact  or  not ;  but  where  the  claim  is  for  fraud,  the  representations  must  not 
only  be  &lse,  but  &lse  to  the  knowledge  of  the  party  making  them. 

The  cases  of  Bmnett  t.  Judaon,  (21  If,  T,  Btp,  288,)  and  Oraig  v.  Ward,  (86  Barb, 
877,)  have  not  established  a  different  rule  from  the  above. 

APPEAL  from  a  judgment  of  the  county  court  of  Mont- 
gomery county,  affirming  a  judgment  rendered  by  a 
justice  of  the  peace. 

The  complaint  in  the  justice's  court  was  for  fraud  alleged 
to  have  been  committed  by  the  defendant  on  the  sale  of  a 
mare.  It  averred  that  the  defendant  did  wrongfully^ 
falsely  and  fraudulently,  and  with  intent  to  deceive  the 
plaintiff,  represent  said  mare  to  be  ten  or  twelve  years  old, 
which  representation  induced  the  plaintiff  to  purchase 
said  mare ;  when  in  truth  and  in  fact  said  mare  was,  at 
the  time,  more  than  twenty-five  years  old ;  whfch  fact  the 
defendant  well  knew.  The  answer  was  a  general  denial. 
The  justice  rendered  a  judgment  of  nonsuit,  on  the  ground 
that  the  plaintiff  had  failed  to  make  out  a  cause  of  action, 
he  having  shown  no  %cie:nJter.  On  appeal  to  the  county 
court  the  judgment  was  affirmed,  and  the  plaintiff  there- 
upon appealed  to  this  court 

Wagner  &  Lewi%^  for  the  plaintiff. 

J.  D.  Wenddlj  for  the  defendant. 

By  the  Courts  Bocees,  J.  The  action  was  unmistakably 
in  fraud.  The  complaint  charged,  as  the  gist  of  the  action, 
false  and  fraudulent  representations,  made  with  intent  to 
deceive ;  and  averred  guilty  knowledge  on  the  part  of  the 
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defendant  There  was  no  evidence  whatever,  of  such 
guilty  knowledge;  and  the  question  here  is,  simply, 
whether  this  was  necessary  to  be  proved,  in  order  to  estab- 
lish a  cause  of  action  in  fraud. 

It  seems  to  me  the  question  is  not  an  open  one.  The 
rule  has  been  settled,  almost  from  time  immemorial,  that 
when  a  person,  on  a  sale  or  exchange,  warrants  property 
in  any  particular,  he  is  bound  to  accountability  to  the  ex- 
tent of  the  warranty,  whether  he  knew  the  fact  or  not. 
Not  so,  however,  if  a  claim  for  fraud  be  made.  Then  the 
representations  must  not  only  be  false,  but  false  to  the 
knowledge  of  the  party  making  them.  (53  Barb.  425. 
6  id.  557-563.  11  Wend.  108.  8  Exch.  731-735.  2  Barb. 
820.  14  MetB  &  Wels.  651.  1  Barb.  606,  607.  7  Bing. 
103.  6  id.  396.  18  Pick.  9&-109.  6  Vesey,  173.  Story's 
Eq,  §§  191, 192, 193.)  It  is  supposed  that  the  case  of  5en- 
neU  V.  Judaon,  (21  N.  Y.  Rep.  238,)  and  that  of  Craig  v. 
Ward^  (36  Barb.  377,)  have  established  a  different  rule, 
but  an  analysis  of  those  cases  will  show  this  to  be  a  mis- ' 
take.  These  cases  proceed  on  the  ground  th/it  a  fraudulent 
design  must  be  averred  and  proved,  to  establish  a  right  of 
action  for  deceit  In  Bennett  v.  Judion,  frauduleut  intent 
was  shown  to  exist  Judge  Comstock  says  :  "  These  state- 
ments were  so  minutely  descriptive  of  the  land,  that  on 
their  face  they  clearly  imported  a  knowledge  of  the  fact,  on 
the  part  of  the  person  making  them.''  The  remarks  of  John- 
son, J.,  in  Craig  v.  Ward^  were  based  on  the  decision  in 
Bennett  v.  Judson.  All  the  cases  make  the  distinction 
between  fraudulent  representations  and  those  which  are 
merely  false.  While  the  former  give  the  right  of  action 
for  deceit,  the  latter  do  not  If  a  person,  with  intent  to 
deceive  and  defraud,  assert  a  fact  as  existing  of  his  own 
knowledge,  when  he  has  no  knowledge  on  the  subject,  he 
is  liable  to  the  party  injured  by  the  falsehood.  In  that  case 
there  is  guilty  knowledge;  for  he  claims  to  know,  and 
asserts  what  he  does  not  know. 
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The  distinguiflblDg  feature  between  warranty  and  fraud 
is,  in  general,  guilty  knowledge  of  the  falsity  of  the 
representations  on  the  part  of  the  party  making  it  Let 
this  distinction  be  obliterated,  and  every  breach  of  war- 
ranty becomes  a  fraud,  when  the  warranty  consists  in  mere 
representations  or  assertions  of  facts.  Fraud  implies  de- 
ceit or  artifice.  This  cannot  be  predicated  upon  the  mere 
assertion  of  that  which  is  untrue,  with  no  intent  to  deceive, 
or  knowledge  of  its  falsity.  In  the  case  at  bar,  there  was 
no  evidence  of  guilty  knowledge  on  the  part  of  the  de- 
fendant— no  evidence  of  fraudulent  intent.  The  nonsuit, 
therefore,  was  properly  granted.  Nor  was  there  any  evi- 
dence on  this  point  excluded  to  the  plaintiff's  injury. 

The  judgment  of  the  county  court  should  be  affirmed, 
with  costs. 

[ScHBHBOTADT  Gbnksal  Tbbm,  April  6, 1870.    FotUr,  BoHkram,  Boekei  and 
Jttme$j  Justices.] 


Clark  vs.  Wise  and  Horton. 

In  deciding  cases  submitted  under  section  872  of  the  Code,  the  court  is  to 
draw  from  the  facts  stated  such  conclusions  as  a  jury  would  be  warranted  in 
drawing,  if  the  case  was  on  trial  before  them.    Moboak,  J.,  dissented. 

Oases  may  arise  in  which  a  sale,  by  an  insolyent  debtor,  of  all  his  property, 
upon  credit,  may  not  be  fraudulent.  But,  as  a  general  proposition,  such  a 
sale,  to  a  purchaser  cognizant  of  the  vendor's  insolTenpy,  is  fraudulent;  the 
necessary  effect  of  it  being  to  hinder  and  delay  creditors. 

THIS  was  a  case  submitted  to  the  court,  without  action, 
under  section  372  of  the  Code  of  Procedure. 
The  defendant  Peter  A.  Wise,  manufacturer  of  hay 
elevators  and  forks  at  Stockbridge,  N.  Y.,  having  become 
insolvent  and  unable  to  pay  his  debts,  sold  all  his  stock  in 
trade  and  real  estate  and  personal  property,  except  such  as 
is  exempt  from  execution,  to  the  defendant  Henry  Horton, 
for  the  consideration  of  $10,962.21,*  that  being  its  full 
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valae.  Horton  was  liable,  as  first  indorser  on  two  of 
Wise's  notes,  for  $892.53.  In  the  transaction^  Wise  handed 
over  9859  in  money,  to  enable  Horton  to  pAy  the  notes, 
and  Horton,  after  deducting  the  amount  of  his  indorse- 
ment, gave  back  to  Wise  his  own  notes  for  the  remainder 
of  the  purchase  price,  one  third  payable  in  six  months, 
one  third  in  twelve  months,  and  the  residue  in  eighteen 
months,  without  interest  The  real  estate  amounted  in 
value  to  $1000.  Horton's  notes  were  perfectly  good,  and 
it  was  admitted  that  he  had  no  actual  intent,  on  his  own 
part,  to  defraud  the  creditors  of  Wise. 

This  sale  was  on  the  20th  day  of  July,  1869,  and  on  the 
6th  day  of  August,  1869,  the  plaintiff,  Erastus  W.  Clark, 
obtained  a  judgment  against  Wise,  in  the  Supreme  Court, 
for  $369.02,  upon  a  cause  of  action  which  accrued  May 
5th,  1869,  and  upon  which  an  execution  was  duly  issued 
and  returned  wholly  unsatisfied.  Horton  knew  of  Wise's 
insolvency  when  he  made  the  purchase.  It  was  also  ad- 
mitted that  Wise,  afterwards,  fraudulently  concealed  and 
misappropriated  a  portion  of  the  notes  to  his  own  use. 
The  question  submitted  was  whether  the  sale  by  Wise  was 
fraudulent  and  void,  as  against  the  plaintiff  and  the  other 
creditors  of  Wise,  within  the  meaning  of  the  statute. 

Edwin  T.  Ridey^  for  the  plaintiff. 

Irving  O.  Vanny  for  the  defendants. 

MuLLiN,  J.  In  deciding  cases  submitted  under  section 
372  of  the  Code,  the  court  is  to  draw  from  the  facts  stated, 
such  conclusions  as  a  jury  would  be  warranted  in  drawing, 
if  the  case  was  on  trial  before  them. 

Cases  may  arise  in  which  a  sale  by  an  insolvent  debtor 
of  all  his  property,  upon  credit,  may  not  be  fraudulent. 
But,  as  a  general  proposition,  such  a  sale,  to  a  purchaser 
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cognizant  of  the  vendor's  insolvency,  is  fraudulent,  as  the 
necessary  eflFect  Qf  it  is  to  hinder  and  delay  creditors. 

If  a  failing  debtor  may  sell  on  a  credit  of  one,  two  or 
three  years,  why  not  on  a  credit  of  four,  six  or  eight 
years  ?  Who  is  to  say  that  one  term  of  credit  is  honest  and 
fair,  and  the  other  fraudulent  ?  Who  shall  draw  the  line 
between  sales  on  credit  that  do,  and  such  as  do  not,  hinder 
and  delay  creditors  ?  If  any  term  of  credit  is  allowed,  the 
parties  must  in  every  case  go  before  a  court  and  jury,  in 
order  to  have  its  validity  determined.  Aside  altogether 
from  authority,  the  public  interest  is  promoted  by  de- 
claring all  such  sales  fraudulent. 

There  seems  to  be  a  conflict  of  opinion  in  the  Supreme 
Court  on  the  question.  But  I  think  the  weight  of  author- 
ity in  that  court  is  against  the  validity  of  such  sales. 

It  would  seem  that  the  Court  of  Appeals  have  decided 
the  very  question,  in  Mott  v.  Shapely^  cited  by  the  plain- 
tijOT's  counsel.  If  that  case  holds,  as  it  is  said  by  counsel 
that  it  does,  it  is  decisive  of  the  question. 

The  cases  in  the  31st  and  34th  N.  Y.  Beports  merely 
hold  that  the  question  of  fraud,  in  such  cases,  is  one  of 
fact  for  the  jury,  and  not  of  law  for  the  court.  Neither 
holdB  that  if  tl\e  jury,  on  the  evidence,  had  found  the  sale 
fraudulent,  the  finding  would  have  been  disturbed  by  the 
court. 

The  plaintiff  should  have  judgment  declaring  the  sale 
fraudulent,  appointing  a  receiver,  and  for  payment  of  the 
judgment  from  the  proceeds  of  the  goods. 

DooLiTTLB,  J.,  concurred. 

Morgan,  J.,  (dissenting.)  In  my  opinion,  the  facts  con- 
tained in  the  statement  submitted  do  not  render  th€  sale 
fraudulent  in  law.  The  transaction  will  admit  of  an  hon- 
est interpretation ;  and  in  that  class  of  cases  the  question 
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is  one  of  fact  to  be  submitted  to  the  jury,  or  to  the  court, 
if  the  trial  is  by  the  court  without  a  jury. 

Kothing  is  said  in  the  statement  of  facts,  as  to  the  in- 
tention of  Wise.  The  fact  that  he  afterwards  fraudu- 
lently concealed  and  appropriated  some  of  the  notes  to 
his  own  use,  may  be  pertinent  evidence  to  submit  to  the 
jury,  to  prove  his  original  fraudulent  intention,  but  it  is 
not  necessarily  inconsistent  with  an  original  purpose  on 
his  part  to  convert  the  notes  into  money  and  pay  his  debts 
with  the  proceeds. 

We  ought  not  to  give  a  construction  to  the  statute  of 
frauds  which  will  interfere  with  sales  when  the  debtor 
obtains  a  fair  price  for  his  goods,  and  takes  securities 
readily  convertible  into  money ;  unless  the  evidence  shows 
that  it  was  his  object  to  convert  the  securities  to  his  own 
use,  instead  of  paying  ys  creditors.  The  fact  that  he 
afterwards  converted  them  to  his  own  use,  and  omitted  to 
convert  them  into  money  to  pay  his  debts,  as  they  ma- 
tured, would  doubtless  authorize  the  conclusion,  without 
a  satisfactory  explanation,  that  he  originally  intended  to 
defraud  his  creditors ;  but  such  a  conclusion  would  be  one 
of  fact,  to  be  derived  from  all  the  circumstances  of  the 
transaction,  and  not  a  conclusion  of  law,  to  be  pronounced 
by  the  court. 

When  the  transfer  is  in  writing,  and  the  terms  of  it 
will  admit  of  but  one  interpretation,  and  that  a  fraudulent 
one,  the  court  may  pronounce  the  transfer  fraudulent,  as 
a  question  of  law.  (EdgeU  v.  Eunt^  9  N.  Y.  Bep.  213.) 
This,  however,  has  been  denied  by  several  judges,  and 
may  perhaps  be  still  open  to  further  discussion  and  re- 
view. {See  Oristvold  v.  SheldaUj  4  Comst  583 ;  Mathews  v. 
Bice,  31  N,  Y,  Bep,  460,  per  Wright,  J. ;  and  EdgeU  v. 
Hunt^  supra,) 

But  when  the  transfer  will  admit  of  an  honest  inter- 
pretation, like  the  case  at  bar,  the  mere  fact  that  the 
debtor  took  notes  on  time,  in  payment  for  the  goods  sold. 
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will  not  of  itself  be  safficient  to  make  the  sale  fraudalent 
in  law. 

The  case  is  not  a  proper  one  for  this  court  to  base  a  final 
judgment  upon,  as  between  these  parties.  We  are  not 
asked  to  pass  upon  it  as  a  matter  of  fact;  and  yet  in  my 
opinion  it  is  a  question  which  can  only  be  determined  as 
a  question  of  fact,  in  view  of  all  the  circumstances  attend- 
ing the  transaction,  taken  in  connection  with  the  subse- 
quent contract  of  the  parties. 

The  submission,  under  section  372  of  the  Code,  should 
present  only  questioQS  of  law.  I  think  this  submission  is 
not  authorized  by  that  section,  and  we  cannot  with  pro- 
priety order  judgment  either  for  the  plaintiff  or  defendant, 
as  it  involves  simply  a  question  of  fact. 

But  if  we  are  authorized  to  pass  upon  questions  of  fact, 
we  should  be  put  in  possession  of  the  evidence  which  is 
relied  upon  to  prove  the  facts.  And  in  a  case  of  alleged 
fraud  in  the  sale  of  property,  all  the  circumstances  attend- 
ing the  transaction  should  be  set  out  in  detail,  before  we 
can  safely  pronounce  a  judgment 

In  my  opinion  the  case  should  be  dismissed,  without 

costs  to  either  party. 

Judgment  for  the  plaintiff. 

[OirovDAGA  Geitbbal  Tbbm,  April  6,  1870.  UvOm^  Morgm,  and  DoOitUi, 
JuBticeB.] 
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Elizabbth  Cagger,  administratrix^  &;c.,  of  Peter  Cagger^ 

deceased,  vi.  Marttstus  Lansing. 

The  plaintiflTs  testator,  liaving  an  outstanding  title  to  a  fann,  alienable  to  the 
defendant  or  any  one  else,  an  agreement  of  sale  was  made,  between  him  and 
the  defendant,  by  which  the  defendant  was  to  pay,  for  such  farm,  $5000. 
He  then  paid  thereon  $4000,  leaving  flOOO  unpaid,  which  he  agreed  to  pay 
within  a  few  days.  There  was  no  other  writing,  between  the  parties,  than  a 
deed  of  the  premises,  subscribed  by  the  vendor  and  his  wife  and  acknowl- 
edged, which,  by  the  consent  of  the  parties,  was  left  with  a  third  person,  as  an 
escrow,  to  be  delivered  to  the  defendant  when  he  should  pay  the  remaining 
flOOO. 

ffeld  1.  That  the  agreement  was  not  void  by  the  statute  of  frauds  because  not 
in  writing  and  signed  by  the  parties.  That  it  was  the  agreement  of  the  par- 
ties, in  writing,  and  subscribed  by  the  party  by  whom  it  was  made. 

2.  That  an  averment  of  the  defendant's  agreement  or  promise  to  pay  the  bal- 
ance of  the  purchase  money  was  sufficient  to  sustain  an  action  therefor, 
without  any  allegation  of  the  absolute  delivery  of  the  deed,  or  demand  of  the 
balance  of  the  consideration,  upon  such  delivery  and  acceptance. 

8.  That  the  delivery  of  the  deed  as  an  escrow,  was,  under  the  circumstances,  a 
sufficient  delivery  not  only  to  avoid  the  statute  of  frauds,  but  to  estop  the 
defendant  from  availing  himself  of  it  as  a  defense. 

4.  That  the  agreement  having  been  performed  on  the  part  of  the  vendor,  but 
not  performed  on  the  part  of  the  purchaser,  an  action  at  law  would  lie  upon 
the  express  promise  to  pay  the  consideration,  or  upon  a  promise  implied 
inlaw. 

An  objection  to  a  deed  that  it  is  not  stamped  as  required  by  the  act  of  congress, 
is  unavailing,  unless  the  party  objecting  proves  that  the  omission  of  stamps 
was  with  intent  to  evade  the  statute.    The  proof  lies  with  him. 

The  effect  of  a  deed  delivered  as  an  escrow  as  a  conveyance,  and  its  eflfbct  as 
being  the  written  evidence  of  a  contract  between  the  parties  to  avoid  the 
statute  of  frauds,  should  not  be  confounded.  The  questions  are  not  iden- 
tical.    F4r  POTTBB,  J. 

"Where  a  purchaser  of  land,  after  paying  a  portion  of  the  consideration  and 
promising  to  pay  the  rest,  fails  to  do  so,  he  cannot,  on  being  sued  for  the 
balance  of  the  consideration,  set  up  hlsx>wn  breach  of  promise  as  a  defense 
to  the  action,  in  this,  that  because  he  did  not  perform,  the  statute  of  frauds 
applies ;  where  he,  by  reason  of  the  performance  by  the  vendor  of  everything 
on  his  part  agreed  to  be  performed,  is  la  possession,  an^  is  enjoying  the 
benefits  of  the  estate  purchased. 

THIS  action  was  brought  to  recover  JIOOO,  the  balance  of 
the  consideration  money  for  the  purchase  of  the  inter- 
est of  the  plaintiff's  intestate  in  a  farm  in  Greenbush,  in 
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the  county  of  Eensselaer.  It  appeared  from  the  undis- 
puted evidence  on  the  trial,  at  the  circuit,  that  one  Peter 
W.  Witbeck  had  once  held  the  premises  in  question,  under 
a  lease  from  Stephen  Van  Rensselaer,  reserving  certain  per- 
petual rents,  with  right  of  reentry  for  non-payment.  That 
Stephen  Van  Bensselaer,  deceased,  devised  his  interest  to 
his  son,  William  P.  Van  Rensselaer,  who  had  commenced 
an  action  of  ejectment  to  recover  possession  of  the  lands, 
for  non-payment  of  rent  under  the  lease.  While  the  suit 
was  pending,  William  P.  Van  Rensselaer  conveyed  his 
interest  to  James  Kidd  and  Peter  Cagger,  and  afterwards, 
in  December,  1864,  Kidd  transferred  his  interest  to  Peter 
Cagger.  In  the  then  pending  action,  the  defendant,  who 
had  been  in  possession,  was  ejected,  and  Cagger  had  judg- 
ment for  possession. 

While  things  remained  in  this  condition,  the  defendant, 
by  himself  and  attorneys  and  agents,  commenced  nego- 
tiations to  purchase  out  Cagger's  right,  and  on  the  19th 
October,  1865,  Cagger  and  the  defendant  met,  and  agreed 
as  follows  :  Cagger  was  to  convey  his  interest  in  the  prem- 
ises to  the  defendant  for  the  sum  of  $5000,  and  Cagger  ex- 
ecuted a  deed  by  himself  and  wife,  conveying  to  the  defend- 
ant all  his  (Cagger's)  interest  in  said  farm.  This  deed  was 
present  at  this  interview  between  the  parties.  The  defend- 
ant then  paid  down  ^^000  of  the  consideration,  and  asked 
for  a  few  days*  time  to  pay  the  remaining  $1000.  This 
was  consented  to  by  Cagger.  The  deed  was  then,  by 
agreement  between  the  parties,  handed  to  Dr.  Obadiah  E. 
Lansing,  a  brother  of  the  defendant,  to  be  handed  to  the 
defendant  when  he  should  pay  the  remaining  $1000.  The 
defendant  failed  to  pay  this  $1000,  and  this  action  was 
brought  to  recover  that  sum,  with  interest. 

Various  objections  and  exceptions  to  the  decisions  and 
rulings  of  the  court  were  taken  on  the  trial,  not  necessary 
to  be  stated  in  this  place. 
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S,  ffandj  for  the  plaintiff. 

A.  Bingham^  for  the  defendant. 

By  the  Courty  Pottbb,  J.  On  the  trial  the  plaintiff 
proved,  b^  sufficient  evidence,  that  her  testator  had  an 
estate  in  the  farm  in  question  on*  the  19th  day  of  October, 
1865,  that  was  alienable  ;  and  that  the  defendant  had  no 
title  thereto,  unless  it  was  a  present  possession. 

There  was,  'prima  faciei  upon  the  evidence,  an  absolute 
title  in  Peter  Cagger,  by  virtue  of  the  judgment  proved. 
This  judgment  against  the  defendant  could  not  be  im- 
peached or  impaired,  collaterally,  by  the  defendant,  on  the 
trial  in  this  case.  Under  any  claim  of  the  defendant,  set 
up,  or  claimed  to  be  set  up  on  the  trial,  Cagger  had  an 
outstanding  title,  alienable  to  the  defendant,  or  any  body 
else,  sufficient  to  constitute  a  good  consideration,  upon  a 
sale.  By  the  evidence,  an  agreement  of  sale  was  made 
between  Cagger  and  the  defendant,  in  October,  1865,  by 
which  agreement  the  defendant  watf  to  pay  for  the  said 
farm  $5000,  and  did  actually  pay  thereon  $4000 ;  leaving 
JIOOO  unpaid,  which  he  agreed  to  pay  within  a  few  days,  and 
which  he  has  not  paid,  and  this  action  is  brought  therefor. 
Of  these  facts  there  is  no  controversy,  by  the  evidence. 
This  agreement  was  made  on  the  19th  day  of  October, 
1865.  The  defendant  offered  to  prove,  by  various  propo- 
sitions, that  there  had  been  previous  negotiations  between 
the  agents  of  the  parties,  and  the  character  and  terms  of 
those  negotiations,  which,  on  objection,  were  overruled, 
and,  I  think,  correctly ;  as,  in  law,  they  were  merged  in 
the  final  agreement  K  they  differed  from  the  final  agree- 
ment, it  was  right  to  reject  them ;  if  they  were  identical, 
it  was  immaterial  to  prove  them.  We  have  already,  in 
effect,  said  that  the  character  of  the  defendant's  possession, 
prior  to  the  period  when  the  judgment  settled  the  rights 
between  the  parties,  was  properly  excluded,  and  it  appeared 
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in  evidence  that  the  defendant,  at  the  time  of  the  agree- 
mentj  was  in  possession  only  under  the  title  claimed  by 
Cagger. 

Bat  the  defendant  has  raised  some  objections  upon  the 
law,  arising  upon  the  facts  above  stated,  and  also  upon 
such  facts  as  will  hereafter  appear,  to  the  plaintiff's 
right  to  recover ;  among  these  is : 

FiT%t.  That  the  contract  was  void  by  the  statute  of 
frauds,  because  not  in  writing  and  signed  by  the  parties. 
There  was  no  other  writing  in  this  case  between  the 
parties  than  a  deed  of  the  premises,  which  was  suscribed 
by  the  vendor  and  wife,  and  fully  acknowledged  by  them, 
to  the  form  of  which  no  objection  was  made  at  the  time, 
which  implies  approval ;  and  which  deed,  by  the  consent 
of  the  parties,  was  left  with  one  Obadiah  E.  Lansing,  a 
^brother  of  the  defendant,  as  an  escrow,  as  it  was  called, 
to  be  delivered  to  the  defendant  when  he  should  pay  the 
remaining  $1000.  The  statute,  "  Of  fraudulent  convey- 
ances and  contracts  relative  to  lands,"  (2  B.  S.  134,  135, 
§§  6,  8,)  is  too  familiar  to  require  transcribing.  By  sec- 
tion 6,  no  estate  or  interest  in  lands,  other  than  leases  for 
a  term  not  exceeding  one  year,  can  be  created,  granted, 
assigned,  surrendered  or  declared,  unless  by  operation  of 
law,  or  by  a  deed  or  conveyance  in  writing  subscribed  by 
the  party  creating,  granting,  surrendering  or  declaring  the 
same,"  &c.  And  by  the  8th  section,  all  such  contracts 
are  declared  void,  unless  the  contract,  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be  in 
writing,  and  be  subscribed  by  the  party  by  whom  it  is  to 
be  made. 

Here  the  contract,  the  memorandum  of  which  was  in 
the  form  of  a  deed,  was  in  writing,  and  was  subscribed  by 
the  party  by  whom  it  was  made,  and  upon  that  contract 
$4000  was  paid  by  the  defendant.  If  this  was  a  contract, 
or  the  memorandum  of  one,  then  the  requirements  of  the 
statute  are  complied  with.     It  is  insisted  that  this  was  not 
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a  contract,  because  it  never  took  effect  by  delivery ;  that 
it  could  only  be  what  it  purported  to  be,  a  deed  or  con- 
veyance ;  which  can  only  take  effect  upon  delivery ;  and 
that  a  deed  delivered  as  an  escrow  does  not  take  effect 
until  the  condition  is  performed,  and  the  deed  delivered 
over  to  the  grantee.  In  the  examination  of  these  ques- 
tions we  must  be  careful  not  to.  confound  the  effect  of  a 
deed  delivered  as  an  escrow  as  a  conveyance,  and  its  effect 
as  being  the  written  evidence  of  a  contract  between  the 
parties  to  avoid  the  statute  of  frauds.  The  questions  are 
not  identical.  An  executory  contract,  less  than  a  convey- 
ance of  title,  is  good  against  the  statute  of  frauds ;  and 
such  a  contract  delivered  as  an  escrow,  might  save  it^  as 
an  agreement,  from  the  effect  of  that  statute.  It  does  ap- 
pear, by  the  evidence,  that  the  written  deed  between  these 
parties  is  a  fair  memorandum  of  the  agreement  by  them 
made  on  the  19th  October,  1865.  It  was  made  by  the 
grantor,  to  the  grantee ;  it  was  present  at  their  interview  ; 
neither  raised  an  objection  to  it ;  it  was  to  be  the  con- 
veyance between  the  parties ;  this  was  the  agreement  of 
both  on  that  day ;  the  brother  of  the  defendant  was  to 
hold  this  agreement  for  the  defendant ;  it  was  left  with 
him  certainly,  for  the  performance  of  a  condition,  but  it 
was  a  condition  to  be  performed  by  the  defendant;  Cag- 
ger had  nothing  further  to  perform  on  his  part.  The  only 
act  left  unperformed  was  that  of  the  defendant's  paying 
this  sum  of  $1000.  It  would  then  be  a  consummated 
agreement  by  both  parties.  I  cannot  regard  this  agree- 
ment as  one  affected  by  the  statute  of  frauds.  It  was  the 
agreement  of  the  parties,  in  writing,  and  subscribed  by 
the  party  by  whom  it  was  made. 

8ee<md.  It  is  also  urged,  that  this  action  is  upon  an  ex- 
ecutory contract  of  sale,  and  not  a  promise  to  pay  for  land 
upon  the  acceptance  of  a  deed,  and  that  therefore  the 
plaintiff  cannot  recover  in  this  form  of  action.  This  is 
not  technically  correct.     It  would  doubtless  be  a  good 
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complaint  upon  an  executory  contract ;  but  it  is  neither 
alleged,  or  proved,  to  be  auch.  The  judgment  in  the  case 
is  in  accordance  with  the  proof.  The  complaint,  it  is  true, 
is  somewhat  anomalous,  and  so  are  the  facts  to  sustain  it. 
The  one,  perhaps,  not  more  so  than  the  other.  Under  the 
present  system  of  pleading,  after  judgment,  in  view  of 
substantial  justice,  the  courts  will  disregard  such  inform- 
alities in  the  pleadings  as  that  complained  of.  The  plain- 
tiff's complaint  could  not,  perhaps,  have  truthfully  alleged 
the  absolute  delivery  of  the  deed  in  question,  and  then 
have  demanded  the  balance  of  the  consideration  upon 
such  delivery  and  acceptance.  The  allegation  in  the  com- 
plaint of  surrendering  up  possession  of  the  premises  to 
the  defendant,  whether  proved  or  not,  is  immaterial. 
There  is  a  good  consideration  alleged  and  proved,  with- 
out that.  The  agreement,  or  promise  to  pay  the  purchase 
money,  was  alleged,  and  this  is  sufficient  to  maintain  the 
action. 

Third.  The  delivery  of  the  deed  as  an  escrow,  under  the 
circumstances  of  this  case,  is,  I  think,  a  sufficient  delivery, 
not  only  to  avoid  the  statute  of  frauds,  but  to  estop  the 
defendant  from  availing  himself  of  it  as  a  defense.  By 
whose  default  is  it  that  the  title  did  not  vest  in  the  de- 
fendant ?  Who  only  has  been  guilty  of  the  breach  of  the 
condition  ?  Not  the  plaintiff's  intestate.  He  had  per- 
formed every  act  that  he  could  perform.  He  had  not 
promised  to  do  anything  more.  The  only  act  that  could 
be  afterwards  performed  was  to  be  performed  by  the  de- 
fendant. He  had  promised  to  perform  this  act.  He  did 
not  keep  his  promise.  He  was  then  sued  for  this  breach, 
and  he  sets  up  his  own  breach  of  promise  as  a  defense  to 
the  action,  in  this,  that  because  he  did  not  perform,  the 
statute  of  frauds  applies.  This  he  should  not  be  permit- 
ted to  do.  He  is  in  possession  of,  and  is  enjoying  the 
benefits  of  the  estate,  of  which  this  $1000  is  the  consid- 
eration, by  reason  of  the  full  performance  by  the  plain- 
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tiff's  intestate,  of  everything  on  his  part  agreed  to  be 
performed.  The  defendant  has  accepted  this  performance 
on  his  part,  and  is  now  receiving  all  the  benefits  which 
the  agreement  on  the  part  of  Cagger  could  confer ;  and 
it  is  not  in  good  faith,  it  is  not  good  morals  or  good  law, 
to  set  up  his  own  breach  of  promise,  and  to  urge  the  in- 
validity of  his  own  agreement  as  a  defense.  As  was  said 
by  BocKBS,  J.,  in  Bennett  v.  Ahrams,  (41  Barb.  619,)  "  to 
permit  a  party  to  avoid  an  agreement  under  such  circum- 
stances,'on  the  ground  of  its  invalidity,  would  be  to  make 
the  statute  of  frauds  an  instrument  of  fraud,  instead  of  a 
shield  against  it'^  {See  aho  Maline  v.  Brown^  4  N.  T. 
Rep,  403.) 

There  are  different  characteristics  in  what  is  called  an 
escrow.  An  escrow  may  be  general,  or  may  have  a  special 
condition  or  character  attached  to  it  The  general  rule 
is,  that  a  deed  left  as  an  escrow  takes  effect  from  the  sec- 
ond delivery,  that  is,  after  the  condition  is  performed. 
But  Chan.  Kent  says  this  rule  does  not  apply  vfhQu  justice 
requires  a  resort  to  a  fiction.  (4  Kent's  Com.  454)  "  The 
relation  back  to  the  first  delivery,  so  as  to  give  the  deed 
effect  from  that  time,  is  allowed  in  cases  of  necessity,  to 
avoid  injury  to  the  operation  of  the  deed  from  events  hap- 
pening between  the  first  and  second  delivery."  {Ibid.) 
In  Wheelwright  v.  Wheelwright^  (2  Ma%s.  Rep.  452,)  Parsons, 
Ch.  J.,  laid  down  this  rule:  "If  a  grantor  deliver  any 
writing  as  his  deed  to  a  third  person,  to  be  delivered 
over  by  him  to  the  grantee,  on  some  future  event,  it  is  the 
grantor's  deed  presently  ;  and  the  third  person  is  a  trustee 
of  it  for  the  grantee."  If,  then,  that  future  event  was  to 
be  controlled  by  the  grantee,  who  had  promised  to  per- 
form it,  and  was  an  act  over  which  the  grantor  had  no 
power,  could  the  grantee  set  up  the  non-performance  of 
the  condition,  when  sued  upon  his  promise  ?  In  this  case, 
for  the  purposes  of  justice,  I  think  the  delivery  of  the  deed 
might  be  held  to  relate  back  to  the  day  of  the  agreement, 
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SO  far  as  Cagger  and  this  estate  was  concerned,  and  for  the 
puipose  of  enforcing  the  performance  of  the  condition 
against  Lansing.  His  brother,  Obadiah  £.  Lansing,  was 
a  trustee  for  him.  Such  a  fiction  as  to  call  that  a  delivery 
would  be  in  furtherance  of  justice  in  this  case.  It  was 
not  necessary  that  the  term  escrow  should  have  been  used 
by  the  parties.  I  do  not  think  it  was  appropriately  so 
used.  It  was  ih  this  case  the  creation  of  a  mere  trust. 
The  deed  was  to  be  left  with  Obadiah  E.  Lansing  for  a 
few  days,  to  enable  the  defendant  to  perform  his  part  of 
the  agreement,  and  that  was  all.  Cagger  had  fully  per- 
formed; no  condition  on  his  part  to  be  peformed;  and  he 
was  without  power  to  withdraw  the  deed. 

Where  the  condition  to  be  performed  is  the  waiting  for 
an  event  over  which  neither  of  the  parties  has  control — 
such  as  the  determination  of  a  life,  or  a  life  estate,  or  the 
arrival  at  a  certain  age  of  some  person — this  is  strictly  an 
escrow ;  the  estate  would  not  pass  until  the  second  de- 
livery. But  where  the  condition  is  dependent  upon  the 
act  of  the  grantee,  and  this  act  is  one  which  in  duty,  and 
in  law,  he  is  bound  to  perform,  if  this  .is  an  escrow,  it  is  a 
special  and  qualified  one.  In  such  a  case,  if  justice  de- 
mands the  performance  of  the  condition,  he  is  estopped 
from  alleging  its  non-performance.  I  do  not  think,  how- 
ever, that  the  question  of  escrow,  or  conditional  deliver}^, 
is  a  material  question  in  this  case.  The  action  is  really  to 
recover  for  unpaid  purchase  money  of  the  farm  in  ques- 
tion. The  agreement  has  been  performed  on  the  part  of 
the  plaintiff;  unperformed  on  the  part  of  the  defendant 
An  action  at  law  would  lie  either  upon  the  express  prom- 
ise, or  upon  a  promise  implied  in  law. 

Fourth.  The  objection  of  the  want  of  sufficient  stamps 
upon  the  deed,  under  the  decisions  that  have  been  cited, 
I  think  is  not  well  taken.  The  following  cited  cases 
seem  to  cover  this  case :  (Beebe  v.  Huttotiy  47  Barb,  187 ; 
New  Haven  Co.  v.  Quintard,  6  Abb.  N.  S.  128  to  143 ;  Vore- 
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hech  V.  Roe^  50  Barb.  302 ;  Tobey  v.  Chapman j  13  Allen,  123; 
Gerom  v.  Littlefield^  Id,  127 ;  Welley  v.  Robuon,  Id.  128 ; 
Carpenter  v.  SnelUng,  97  Jfa«a.  jR^p.  452.)  The  proof  lies 
with  the  objector ;  none  was  offered. 

Fifth.  The  various  objections  to  the  admission  of  evi- 
dence by  the  judge,  and  refusal  to  admit,  I  have  examined, 
and  I  do  not  think  them  well  taken.  The  questions  dis- 
cussed are  all  that  I  have  regarded  as  material.  I  do  not 
think  there  was  any  question  for  the  jury.  The  judgment 
should  be  affirmed. 

[Thibd  Depabtmbht,  Gbkbral  Tbbx,  at  Plattsburgh,  July  6, 1870.    MtUeff 
P.  J.,  and  Fetter  and  Farkerj  Justices.] 
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and  others. 

The  Same  vs.  The  8am£ 

The  Same  vs.   The  Same. 

The  statutes  of  the  State  of  New  Tork  agamst  usury  do  not  apply  to  loans 
made  by  national  banks  organized  under  the  act  of  congress,  passed  June 
8, 1864,  entitled  "  An  act  to  provide  a  national  currency/'  &c. 

In  regard  to  the  express  proyisions  of  that  act,  the  federal  go7emment  has 
ezerdsed  its  sovereign  power  over  the  law  of  these  institutions ;  and  to  that 
extent  its  power,  and  its  enadtment,  is  exclusive.  The  State  law  penalties 
have  no  application  to  the  system. 

Although  the  statute  has  subjected  national  banks  organized  under  its  pro- 
visions to  the  Judicatories  of  the  State,  so  that  as  to  the  form  of  the  action 
and  the  proceeding  in  its  courts,  the  State  system  of  practice  is,  and  must 
be  adopted;  the  federal  government  not  having  in  that  particular  expressly 
asserted  its  own  power ;  yet  in  whatever  court  the  action  may  be  pending, 
the  law  prescribed  in  the  express  provisions  of  the  act  of  congress  is  sove- 
reign and  exclusive.  * 

THE  plaintiff  in  each  of  these  actions  is  a  '^  national 
bank,''  organized  under  the  act  of  congress  of  June  3d, 
1864     The  actions  are  severally  upon  promissory  notes, 
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against  the  makers  and  indorsers.  The  defendants  all  re- 
side within  this  State^  and  the  notes  were  made  and  nego- 
tiated in  this  State.  The  defense  set  np  was  usury,  in 
corruptly  taking  more  than  seven  per  cent  per  annum  for 
the  loan  of  money,,  whereby  the  said  notes  were  void. 
The  judge,  at  the  circuit,  held  that  the  State  laws  against 
usury  did  not  apply  to  banks  organized  under  this  act  of 
congress.     This  is  the  question  discussed  in  the  case. 

jET.  Oih%on  and  W,  A.  Beach,  for  the  plaintiff. 

Potter  &  Tanner  and  Hughes  &  Northrup,  for  the  de- 
fendants. 

Bf/  the  Courts  Potter,  J.  Two  objections  raised  in  these 
cases,  one  relating  to  the  practice  on  the  trial,  the  other  to 
the  sufficiency  of  proof  of  the  plaintiff's  articles  of  associ- 
ation, have  no  sufficient  merit  to  require  much  examina- 
tion at  our  hanis.  The  learned  judge,  on  the  trial,  held 
that  the  statutes  of  the  State  of  New  York  against  usury 
do  not  apply  to  loans  made  by  banks  organized  under  the 
act  of  congress  passed  June  3,  1864,  entitled  "An  act  to 
provide  a  national  currency  secured  by  a  pledge  of  State 
bonds,  and  to  provide  for  the  circulation  and  redemption 
thereof"  This  ruling  of  the  judge  is  the  only  real  ques- 
tion arising  in  this  case.  Judicial  construction  of  the  in- 
tent of  the  national  legislature,  as  to  the  terms  employed 
in  the  act  referred  to,  is  what  the  court  are  called  upon  to 
give. 

1st.  It  will  be  assumed  to  be  a  conceded  point  that  it 
wag  within  the  power  of  congress,  under  the  constitution 
of  the  United  States,  to  enact  the  law  in  question ;  and 
it*  is  perhaps  as  fully  conceded  that  an  act  of  congress 
passed  under  the  implied  powers  of  the  constitution,  has 
as  much  potency  as  one  enacted  under  the  express  powers 
of  the  same  instrument.     It  is  equally  within  the  constitu- 
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tion,  and  such  implied  powers  are  also  as  much  prohibited 
to  the  States,  as  if  they  had  been  expressly  forbidden. 
{McCulloch  V.  Maryland^  4  Wheat.  427.  We%ton  v.  City  of 
Charleston^  2  Pet.  467.  Sturges  v.  Orovmvnshieldy  4  Wheat 
193.)  And  the  constitution  itself  declares  that  it,  and  the 
laws  of  the  United  States  which  shall  be  made  in  pursa- 
ance  thereof,  shall  be  the  supreme  law  of  the  land ;  and 
the  judges  of  every  State  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding.  {Const  TJ.  8.  art  6.)  It  has  been  ad- 
judged that  under  the  provisions  of  the  constitution,  it  is 
in  the  power  of  congress,  in  a  class  of  cases,  to  confer  such 
jurisdiction,  and  to  institute  such  proper  courts  and  tribu- 
nals, inferior  to  the  Supreme  Court,  as  to  secure  a  harmo- 
nious and  efficient  working  of  a  system  of  jurisprudence. 
(Martin  v.  Hunter's  Lessees^  1  Wheat  134.)  In  another 
class  of  cases  it  is  held  that  the  several  States  can  exer- 
cise legislative  power,  except  in  so  far  as  that  power  is 
abridged  by  the  federal  constitution.  (Sturges  v.  Crownin- 
shieldy  4  Wheat  192,  193.)  In  this  class  the  power  is  con- 
current; though  this  concurrent  power  does  not  extend 
to  all  cases  in  which  its  exercise  is  not  expressly  prohibited. 
And  there  is  still  another  class  of  cases,  where  State  laws 
may  be  enacted,  and  remain  valid  until  the  same  power  is 
exercised  by  congress ;  and  when  this  is  done,  the  State 
law  in  that  respect  is  suspended  in  its  operation.  {Id,  196.) 
The  power  of  creating  corporations  is  a  power  appertain- 
ing to  sovereignty.  And  these  powers,  under  our  system, 
belong  to  both  national  and  state  governments,  and  are 
divided  between  the  government  of  the  Union,  and  those 
of  the  States.  They  are  each  sovereign  with  respect  to 
the  objects  committed  to  it,  and  neither  is  sovereign  with 
respect  to  the  objects  committed  to  the  other.  (McCul- 
loch V.  Maryland^  4  Wheat  410.)  That  the  national  legis- 
lature possessed  the  full  power  to  legislate  in  regard  to 
these  national  banks^  and,  as  to  them,  to  exercise  its  juris- 
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diction  in  its  enactments  as  to  all  things  necessary  and 
proper  in  order  to  carry  its  powers  into  execution ;  and  to 
regulate  the  exercise  of  such  powers  by  such  conditions, 
upon  such  considerations  and  by  such  rules  and  penalties 
as  to  prevent  extortion,  is  a  proposition  too  self-evident  to 
require  argument  In  this  respect  the  national  legislature 
is  unlimited.  It  was  acting  within  its  legitimate  sphere, 
under  the  implied  powers  of  the  federal  constitution, 
which  was  ordained  and  established  by  the  people  them- 
selves, and  for  their  own  government  Therefore,  an  act 
of  congress  passed  in  pursuance  of  clear  authority,  under 
the  constitution,  is  the  supreme  law  of  the  land.  {United 
States  V.  Hartf  Peters  0.  0.  Hep.  390.)  The  act  in  question 
was  an  appropriate  means,  plainly  adapted  to  the  end,  of 
exercising  the  express  powers  of  the  national  constitution ; 
and  the  degree  of  its  necessity  was  a  question  of  legislative 
discretion,  and  not  of  judicial  cognizance.  '(4  Wheat,  316.) 
The  discussion  in  this  case,  then,  is  limited  to  this  sin- 
gle question :  Do  the  usury  laws  of  the  State  of  New  York 
apply  to  notes  discounted  by  these  national  banks?  The 
8th  section  of  the  act  of  congress  gave  them  authority 
"  by  their  name,  to*  make  contracts,  to  sue  and  be  sued, 
complain  and  defend  in  any  court  of  law  or  equity,  as 
fully  as  natural  persons."  This  power  gave  them  the 
right  to  sue  in  the  state  courts  upon  the  obligations  in 
this  action.  Then  may  the  usury  laws  of  the  State,  which 
make  void  contracts  tainted  with  usury,  as  defined  by  the 
law  of  this  State,  be  interposed  as  a  total  defense  in  an 
action  upon  such  notes  ?  The  30th  section  of  the  act  of 
congress  authorizes  them  to  take  interest  on  such  notes  at 
the  rate  allowed  by  the  laws  of  this  State ;  and  such  in- 
terest may  be  taken  in  advance,  reckoning  the  days  for 
whibh  the  note  has  to  run.  It  then  prescribes  the  penal- 
ties for  taking  an  excess  of  interest,  in  the  following  terms : 
"  And  the  knowingly  taking,  receiving,  reserving  or  charg- 
ing a  rate  of  interest  greater  than  aforesaid  shall  be  held 
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and  adjudged  a  forfeiture  of  the  entire  interest  which  the 
note  *  *  carries  with  it,  or  which  has  been  agreed  to 
be  paid  thereon.  And  in  case  a  greater  rate  of  interest 
has  been  paid,  the  person  or  persons  paying  the  same,  or 
their  legal  representatives,  may  recover  back  in  any  action 
of  debt,  twice  the  amount  of  interest  thus  paid,  from  the 
association  taking  or  receiving  the  same ;  provided  that 
such  action  is  commenced  within  two  years  from  the  time 
the  usurious  transaction  occurred.".  Are  the  defendants 
confined  to  the  remedy  conferred  by  this  act?  May  the 
penalties  prescribed  by  the  statutes  of  this  State  be  set 
up  as  a  defense  ?  Are  the  penalties  in  the  act  of  congress 
merely  cumulative  to  those  of  the  State  ?  In  other  words, 
what  was  the  intent  of  congress  in  this  regard  ?  These 
are  only  difierent  methods  of  stating  the  same  question. 
The  answer  to  one  is  the  answer  to  all. 

The  intent  of  congress  muBt  be  determined  from  reason, 
and  from  established  rules  of  construction,  in  analogous 
cases.  Puffendorf  says :  ^'  That  which  helps  us  most  in 
the  discovery  of  the  true  meaning  of  the  law,  is  the  reason 
of  it,  or  the  cause  which  moved  the  legislature  to  enact  it." 

If  the  penalties  given  by  the  act  of  congress  are  cumu- 
lative, leaving  the  state  law  also  in  force,  the  penalties  in 
the  former  would  probably  never  be  set  up  as  a  defense ; 
the  latter  being  a  defense  to  the  whole  contract,  principal 
and  interest,  while  the  former  goes  only  to  the  interest. 
80  if  both  are  in  force,  the  state  law  can  first  be  used  to 
defeat  the  entire  recovery  upon  the  contract,  which  is 
thereby  made  void;  and  by  the  law  of  congress  there 
would  be  superadded,  by  way  of  further  penalty,  the  lia- 
bility to  have  recovered  back  twice  the  amount  of  the  in- 
terest that  had  been  paid.  I  do  not  think  it  reasonable  to 
suppose  that  congress  intended  to  add  to  the  penalties  ex- 
isting by  the  state  law.  That  was  no  part  of  the  reason 
for  its  enactment,  and  therefore  the  law  of  congress  is  not 
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cumulative.  Vattel,  in  his  rules  of  construction  of  stat- 
utes, says  'Uhat  everything  that  contains  a  penalty  is 
odious,  with  respect  to  laws;  therefore  judges  should  be 
inclined,  in  giving  them  construction,  to  take  the  merciful 
view,  and  presume  against  giving  interpretation  in  favor 
of  the  penalty."  (Bule  29.)  And  Qrotius  lays  down  the 
rule  that  if  it  be  necessary,  to  avoid  injustice,  to  take 
words  in  their  strictest  sense,  we  ought  to  stop  at  the  nar- 
rowest limits  of  their  signification. 

But  I  think  the  question  here  is  strictly  one  of  legis- 
lative intent.  The  rule  laid  down  by  the  Court  of  Ap- 
peals, in  Dudley  v.  Mayhetv,  (3  N.  T.  Bep,  15,)  is  doubtless 
the  true  rule ;  "  that  where  a  statute  confers  a  right,  and 
prescribes  an  adequate  means  for  protecting  it,  the  propri- 
etor  is  confined  to  the  statute  remedy."  All  other  rem- 
edies, in  such  case,  are  excluded.  And  also  Behan  v.  The 
People,  (17  N,  T.  Bep.  517,)  "  that  where  an  act  is  prohib- 
ited by  a  statute,  which  is  not  criminal  at  common  law, 
the  legislature  having  fixed  the  penalty  in  the  prohibiting 
act^  designed  that  there  sho'uld  be  no  other  punishment.*' 
In  the  case  of  Smith  v.  Locktoood,  (13  Barb.  217,)  it  was 
held  that  where  a  new  right  or  means  of  acquiring  it  is 
conferred,  and  an  adequate  remedy  given  for  its  invasion, 
in  the  same  statute,  the  parties  injured  are  confined  to 
the  statutory  redress.  To  the  same  effect  is  Benwich  v. 
Morru,  (7  Hill,  575 ;)  Ba%9eU  v.  OarletaUy  (32  Maine  B.  553 ;) 
Andover  Turnpike  Go.  v.  O^ouldj  (6  Mass,  B.  43 ;)  Franklin 
Glass  Go.  V.  White,  (14  id.  286 ;)  5  John,  175. 

It  was  said  in  Houston  v.  Moore,  (5  Wheat  23 :)  "  The 
people  would  have  reason  to  complain  of  the  exercise  of 
the  same  powers  by  congress,  and  at  the  same  time  by  the 
state  legislatures.  To  subject  them  to  the  operation  of 
two  laws  upon  the  same  subject,  dictated  by  distinct  wills, 
particularly  in  a  case  inflicting  pains  and  penalties,  is,  to 
my  apprehension,  something  very  like,  oppression,  if  not 
worse.     In  short,  I  am  altogether  incapable  of  compre- 
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hending  how  two  diBtinct  wills  can,  at  the  same  time,  be 
exercised  in  relation  to  the  same  subject,  to  be  effectual, 
and  at  the  same  time  compatible  with  each  other." 

Judge  Story,  in  his  commentaries  on  the  constitution, 
says,  (§§  439,  440,)  "  If  there  be  a  conflict  between  the 
laws  of  the  Union  and  the  laws  of  the  State^  the  former 
being  supreme,  the  latter  must  of  course  yield."  He  says : 
*'  It  is  an  axiom,  if  power  is  given  to  create  a  thing,  it 
implies  a  power  to  preserve  it.  A  power  to  destroy,  if 
wielded  by  a  different  hand,  is  hostile  to,  and  incompatible 
with,  this  power  to  create  and  preserve.  Where  this 
repugnancy  exists,  the  authority  which  is  supreme  must 
control,  and  not  yield  to  that  over  which  it  is  supreme. 
Consequently  the  inferior  power  becomes  a  nullity." 

The  act  of  congress  in  question  is  the  only  statute  in 
existence,  on  that  subject,  enacted  by  the  federal  legisla- 
ture ;  it  cannot  therefore  be  said  to  be  in  part  materia  with 
any  other  statute.  The  statutes  passed  by  legislatures 
under  other  governments  have  no  influence  or  control  over 
this ;  and  its  construction  is  not  controlled  by  them.  It 
is  to  be  construed  by  itself  It  is  repugnant  to  the  pro- 
visions of  no  statute  enacted  by  the  same  government ; 
and  if  repugnant  to  statutes  under  another  government, 
it  in  nowise  affects  this.  Other  governments  have  no 
power  to  enact  statutes  which  can  limit  or  control  the 
absolute,  supreme  and  sovereign  power  of  this  govern- 
ment. Congress  has  not  in  this  attempted  to  repeal  or 
interfere  with  the  statutes  of  the  State  of  New  York  on 
the  subject  of  usury,  and  have  not  the  direct  power  to  do 
80,  should  they  attempt  it  Nor  has  congress,  either  in 
terms  or  by  implication,  adopted  the  statute  law  of  New 
York,  or  its  penalties,  on  this  subject.  With  its  own  un- 
restrained power  to  legislate  on  this  subject,  it  has  matured 
its  own  independent  project  of  governmental  agencies, 
which  stands  alone  as  a  single,  separate  and  distinct  system 
of  banking  and  agency,   unaided  by^  and  disconnected 
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withy  other  systems.  It  has  conferred  benefits  upon  the 
corporators  themselves  and  perhaps  upon  the  public ;  and 
in  consideration  thereof  has  demanded  and  received  in 
return^  from  these  agencies,  therefor,  various  and  onerous 
duties,  aids,  securities  and  credits  to  the  government,  and 
from  the  institutions  so  authorized.  These  are  to  be  re- 
garded as  fair  and  equal  equivalents,  with  mutual  consid- 
erations passing  from  the  one  to  the  other.  The  govern- 
ment was  authorized  to  employ  th^m  as  depositories  of 
the  public  moneys,  and  as  financial  agents  of  the  govern- 
ment, and  their  supervision  was  committed  to  an  agent 
of  the  federal  government.  The  institutions  were  bound 
to  deposit  securities  for  the  government's  protection,  and 
also  to  keep  deposits  and  accumulate  a  surplus  fund  for 
that  purpose. 

It  has,  in  this  system,  permitted  the  institutions  to  re- 
ceive a  fixed  and  fair  equivalent,  to  be  received  for  loans 
and  discounts  to  individuals,  of  money  upon  notes  and 
bills  of  exchange,  and  at  the  same  time  has  thrown  its 
protecting  influences  over  such  individuals  to  prevent 
abuse  and  oppression  (as  it  must  be  supposed)  by  ade- 
quate penalties  to  be  inflicted  for  violations  of  the  statute. 
In  other  words,  for  the  value  to  the  corpoftttors  of  chartered 
rights  and  privileges  conferred,  the  government  imposed 
certain  burthens  upon  these  agencies  as  a  condition  to  the 
grant ;  and  the  conferring  and  receiving  of  these  reciprocal 
benefits,  with  these  duties  and  burthens  and  subject  to  its 
penalties,  are  the  terms,  and  these  only,  of  the  compact 
between  the  government  and  the  corporators  in  these  insti- 
tutions. "  No  other  burthens  are  annexed  to  the  enjoy- 
ment of  the  rights  and  privileges  conferred  by  this  act  of 
congress."     (3  Wallace,  683.) 

To  this  extent,  that  is  as  to  the  express  provisions  of 
this  act,  the  federal  government  has  exercised  its  sove- 
reign power  over  the  law  of  these  institutions ;  and  to  this 
extent  its  power,  and  its  enactment,  is  exclusive.     The 
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State  law  penalties  have  no  application  to  this  system. 
True,  the  statute  has  subjected  these  institutions  to  the 
judicatories  of  the  State,  so  that  as  to  the  form  of  the 
action  and  the  proceeding  in  its  courts,  the  State  system 
of  practice  is,  and  must  be  adopted.  In  this  particular, 
the  federal  government  has  not  expressly  asserted  its  own 
power,  nor  is  it  necessary  here  to  inquire  whether  the 
courts  of  the  general  and  state  governments  have  concur- 
rent jurisdiction  ;  but  it  follows  that  in  whatever  court  the 
action  may  be  pending,  the  law  prescribed  in  the  express 
provisions  of  the  act  of  congress  is  sovereign  and  exclusive; 
and  it  must  be  so  declared. 

If  the  view  we  have  taken  of  this  case  is  a  sound  expo- 
sition of  the  law  of  congress,  it  is  not  necessary  to  discuss 
another  and  a  distinct  question,  greatly  dwelt  upon,  on 
the  argument,  as  to  the  right  of  the  state  governments  to 
tax  these  banks  or  their  stockholders,  and  to  whom  and 
to  what  extent  the  power  of  taxation  belongs ;  whether 
congress  and  the  states  possess  concurrent  authority  on 
the  subject;  whether  if  the  power  if  exercised  by  congress 
is  paramount ;  and  whether  by  its  exercise  it  is  then  ex- 
clusive; or  if,  when  congress  omits  or' withholds  its  right 
to  act  in  that  regard,  the  states  can  exercise  full  power  to 
tax,  and  as  it  is  said,  to  destroy  thereby ;  we  are  not  called 
upon  to  declare.  This  greatly  vexed  question  of  the  tax- 
ing power  is  distinct  from  the  question  before  us,  and 
depends  in  some  respects  upon  an  entirely  different  basis 
or  provision  of  constitutional  law. 

The  result  of  our  view  of  the  law  of  these  cases  is,  that 
the  judgments  must  be  affirmed. 

[Wabsbn  Gbbbral  Term,  July  12,  1870.    Rowhram,  hotter,  BoekM  and 
Jomei,  Justices.] 
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Where,  in  an  action  against  a  foreign  corporation,  the  corporation  appears, 
by  its  attorney,  and  thus  submits  itself  to  the  Jurisdiction  of  the  court,  and 
by  the  result  of  the  action  of  the  court  such  coporation  becomes  the  judg- 
ment debtor  of  the  plaintiff  in  the  action,  this  gives  the  court  power  oTer 
its  property  and  rights  of  action  within  this  State,  and  brings  the  corpo- 
ration as  much  within  the  jurisdiction  of  the  court  as  if  it  were  a  corpora- 
tion under  the  laws  of  this  State. 

The  fact  that  it  is  a  foreign  corporation  does  not  relieve  it  from  the  status  of 
being  a  "judgment  debtor,"  nor  from  the  provisions  contained  in  the  2d 
and  8d  subdivisions  of  section  224  of  the  Code,  relating  to  "  provisional  rem- 
edies," which  apply,  in  general  terms,  to  all  judgment  debtors,  when  an 
execution  has  been  returned  unsatisfied  and  the  judgment  debtor  reftises 
to  apply  his  property  in  satisfkction  of  the  judgment. 

The  statute,  being  general  in  its  terms,  embracing  all  "judgment  debtors,"  it 
is  but  a  fair  and  reasonable  construction  to  be  given  to  it  as  a  remedial 
statute,  that  it  includes  all  persons.  Corporations  are  not  excepted,  in 
terms,  and  ought  not  to  be  in  practice. 

It  is  a  universal  rule  with  a  court  of  equity  never  to  permit  ii\justice  to  be 
done,  or  a  wrong  to  go  unredressed  upon  mere  technical  objections,  if  the 
court  has  jurisdiction  of  the  subject  matter  and  of  the  parties ;  especially 
if  such  injustice  lies  in  the  way  of  the  enforcement  by  the  court  of  its  own 
judgment. 

When  a  court  of  equity  obtains  jurisdiction  of  an  action  for  any  purpose  for 
which  it  is  authorized  to  give  judgment,  it  holds  such  jurisdiction  for  every 
other  purpose ;  especially  for  the  purpose  of  giving  effect  to  its  judgment. 

Hence,  if  the  court  has  obtained  jarisdicUon  of  an  action  against  a  foreign 
corporation  by  its  appearance  by  attorney,  it  has  power,  after  judgment 
rendered  in  such  action  and  execution  returned  unsatisfied,  to  appoint  a 
receiver  of  the  property  and  effects  of  the  corporation. 

Where  a  foreign  corporation  had  never  filed  in  the  office  of  the  Secretary  of 
State  any  designation  of  a  person  upon  whom  papers  could  be  served,  and 
there  was  evidence  of  its  insolvency  or  refusal  to  pay  its  judgment  debts ; 
and  it  had  discontinued  its  organization  and  the  exercise  of  its  franchises ; 
had  neglected  to  hold  meetings  of  its  officers ;  had  sold  out  to  another  com- 
pany its  property,  and  its  officers  had  become  officers  in  the  new  company, 
its  president  becoming  the  president  of  the  new  company,  and  having  the 
avails  of  the  sale  of  the  property  of  such  corporation  in  his  possession ; 
ffdd  that  these  facts,  alone,  would  justify  the  appointment  of  a  receiver, 
even  ex  parte. 

Where  a  foreign  corporation,  sued  in  this  court,  appears  by  attorney,  a  notice 
of  the  appointment  of  a  receiver  of  such  corporation,  served  upon  the  attor- 
ney, is  good  service. 
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APPEAL  from  an  order  made  at  a  special  term,  over- 
ruling a  demurrer  to  the  complaint. 
The  complamt  alleges  that  the  New  Jersey  Steam  Nav- 
igation Company  is  a  corporation  organized  under  the 
statutes  of  New  Jersey,  and  were  engaged  as  common  car- 
riers between  the  cities  of  New  York  and  Troy,  in  this 
State ;  that  as  such  carriers  they  undertook  to  carry  the 
baggage  of  one  Christopher  Fick  from  New  York  to 
Troy ;  that  they  lost  his  said  baggage,  and  neglected  to 
pay  him  the  value  thereof;  that  he  afterwards  recovered 
a  judgment  against  the  said  corporation  therefor,  which 
judgment  was  duly  entered  and  perfected  in  Schenectady 
county,  in  this  State,  in  which  action  the  said  corporation 
appeared  by  its  attorney ;  that  the  judgment  remains  in 
full  force.  That  in  November,  1867,  an  execution  was 
issued  upon  said  judgment,  to  the  sheriff  of  the  city  and 
county  of  New  York,  in  which  county  the  said  company 
had  its  place  of  business,  and  that  the  said  sheriff  duly 
returned  the  said  writ  wholly  unsatisfied,  being  un- 
able to  find  any  property  of  the  company  to  satisfy  the 
same.  That  afterwards,  in  August,  1868,  the  said  Fick 
caused  a  notice  to  be  served  on  the  said  company,  by 
serving  the  same  on  the  attorney  of  the  said  company, 
who  appeared  in  the  action,  and  upon  the  defendant, 
Daniel  Drew,  who  vas  the  last  president  of  the  said  com- 
pany known  to  said  Fick,  which  notice  informed  the  said 
company  and  its  attorney  and  president,  of  the  issuing, 
and  the  return  unsatisfied,  of  the  said  execution ;  and  said 
notice  also  contained  a  demand  upon  the  said  company 
and  its  president  and  attorney,  that  it  should  forthwith 
apply  its  property,  or  so  much  thereof  as  should  be. neces- 
sary, to  the  satisfaction  of  said  judgment;  that  no  com- 
pliance was  made  with  such  demand,  and  that  on  the  3d 
of  October,  1868,  an  order  was  obtained  at  a  special  term 
of  the  Supreme  Court,  held  at  Schenectady,  upon  afli- 
davits  stating,  among  other  things,  the  facts  above  men- 
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tioned,  and  also  that  the  company  had  never  filed  any 
designation  of  any  person  npon  whom  papers  or  process 
eonid  be  served,  in  the  office  of  the  Secretary  of  State ; 
that  there  was  at  least  one  other  judgment  against  said 
company,  upon  which  execution  had  been  issued  and  re- 
turned wholly  unsatisfied ;  that  said  company  had  never 
continued  its  organization,  or  to  exercise  its  franchises; 
had  neglected  to  hold  any  meeting  of  its  officers,  and  that 
there  were  no  officers  left  to  manage  its  affairs,  except 
such  as  might  be  holding  over  from  a  term  long  expired. 
That  said  order  to  show  cause  was  made  returnable  at  a 
special  term  to  be  held  at  Schenectady  on  the  10th  day 
of  October,  1868;  and  the  said  order  also  required  the 
said  company  to  show  cause  why  a  receiver  of  its  prop- 
erty should  not  be  appointed ;  that  said  order  and  affi- 
davits were,  duly  served  upon  the  said  attorney,  pursuant 
to  the  directions  of  said  order.  That  said  special  term, 
on  the  day  last  mentioned,  by  its  order  appointed  the 
plaintiff  the  receiver  of  all  the  property  of  the  said  com- 
pany, both  legal  and  equitable ;  that  said  receiver  imme- 
daitely  duly  qualified  and  gave  security,  as  required  by 
said  order,  and  now  is,  and  was,  and  since  the  10th  day 
of  October,  1868,  hath  been,  such  receiver,  and  was  vested 
with  all  the  title  of  its  property,  and  was  entitled  to  the 
possession  thereof;  and  that  afterward,  and  before  the  8d 
of  March,  1869,  the  said  order,  so  appointing  him  receiver, 
was  duly  served  on  both  the  said  attorney  and  the  defend- 
ant in  this  action,  who  then  was  president  of  said  com- 
pany, as  aforesaid,  and  that  no  other  person  has  ever  since 
been  elected  president  thereof. 

The  plaintiff  further  alleged,  upon  information  and  be- 
lief, that  for  several  years  prior  to  December,  1864,  the 
said  company  owned  large  amounts  of  property  of  divers 
kinds,  and  among  other  things  the  whole  or  a  large  inter- 
est in  two  vessels,  one  being  the  Francis  Skiddy ;  that  the 
said  company,  through  the  defendant,  then  its  agent  and 
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principal  officer,  in  the  fall  of  1864^  sold  to  another  com- 
pany sach  of  its  property  as  then  remained,  and  the  de- 
fendant became  and  was  the  president,  or  one  of  the 
principal  officers  of  said  new  company ;  and  that  by  mean^ 
of  the  sale,  the  defendant  received  large  amounts  of 
money  or  property,  for  the  property  so  sold  to  the  said 
new  company,  which,  or  the  avails  of  which,  he  now  has ; 
and  that  he  is  largely  indebted  to  the  New  Jersey  Steam 
Navigation  Company  therefor ;  that  he  was,  also,  a  large 
stockholder  in  said  last  named  company.  That  the  plain- 
tiff, since  his  appointment  as  receiver,  has  caused  demand 
to  be  made  upon  the  defendant  that  he  deliver  to  the 
plaintiff  all  the  property,  or  the  avails  thereof,  in  his 
hands,  or  under  his  control,  which  was  of  the  first  men- 
tioned company ;  but  that  he  has  neglected  and  refused, 
and  now  neglects  and  refuses,  to  do  so.  The  plaintiff 
demands  that  the  defendant  be  ordered  and  required  to 
account  to  the  plaintiff  for  the  property  which  was  of  the 
said  New  Jersey  Steam  Navigation  Company  at  the  close 
of  the  business  of  1864,  and  particularly  of  that  which  came 
into  his  hands ;  and  that  he  may  be  compelled  to  deliver 
the  same,  or  the  avails  thereof,  or  pay  its  value  to  the  plain- 
tiff; and  that  the  plaintiff  may  have  judgment  for  such 
delivery  or  for  the  value  thereof. 

The  defendant  demurred  to  the  complaint,  specifying 
two  grounds  of  demurrer :  1st  That  the  plaintiff  has  not 
legA  capacity  to  sue.    2d.  That  the  Qpmplaint  does  not 
state  facts  to  constitute  a  cause  of  action. 
•  « 

J.  L.  StUf  for  the  plaintiff. 

Charles  Jones  for  the  defendant 

Bjf  the  Oourty  Potter,  J.  The  receiver  in  this  case  was 
appointed  in  the  original  action,  which  was  against  a  for- 
eign corporation,  after  judgment,  and  upon  proceedings 
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supplemental  to  execution.  By  chapter  2,  title  9,  section 
292  of  the  Code,  it  is  provided  that  when  an  execution 
against  the  judgment  debtor,  issued  to  the  sheriff  of  the 
county  where  he  has  a  place  of  business,  is  returned  un- 
satisfied, in  whole  or  in  part,  the  judgment  creditor,  at  any 
time  after  such  return  made,  is  entitled  to  an  order  from  a 
judge  of  the  court,  requiring  such  judgment  debtor  to 
appear  and  answer  concerning  his  property,  &c.  Such  an 
order  was  not  made.  But  section  298  of  the  same  chapter 
has  this  additional  provision :  "The  judge  may,  also,  by 
order,  appoint  a  receiver  of  the  property  of  the  judgment 
debtor  in  the  same  manner,  and  with  like  authority,  as  if 
the  appointment  was  made  by  the  court  according  to  sec- 
tion 244."  Section  244  is  in  chapter  5,  of  title  7,  of  the 
Code,  which  treats  of  "provisional  remedies  in  civil  ac- 
tions," and  provides,  in  subdivision  4  of  that  section,  that 
in  cases  after  judgment,  when  a  foreign  corporation  has 
been  dissolved,  or  is  insolvent,  or  in  imminent  danger  of 
insolvency,  or  has  forfeited  its  corporate  rights,  a  receiver 
may  be  appointed.  Such  are  the  powers  conferred  by  the 
provisions  as  to  the  appointment  of  receivers  for  judg- 
ment debtors  generally,  and  in  cases  of  foreign  corpora- 
tions. In  this  respect  the  Code  is  a  remedial  statute,  and 
is  to  be  carried  out  so  as  to  advance  and  secure  the  object 
of  its  enactment.  This  foreign  corporation  appeared  by 
its  attorney  in  the  original  action,  and  thus  submitted 
itself  to  the  jurisdiction  of  the  court  of  this  State,  anfi  by 
the  result  of  the  action  of  the  court,  the  corporation  be- 
came the  judgment  debtor  of  the  plaintiff  in  that  actioB, 
and  this  gave  the  court  power  over  its  property  and 
rights  of  action  within  this  State,  and  brought  it  as 
much  within  the  jurisdiction  of  the  court  as  if  it  were 
a  corporation  under  the  laws  of  this  State.  (Dart  v.  Farm- 
ers'  Bank  of  Bridgeport,  27  Barb.  337,  343.)  The  fact  that 
it  is  a  foreign  corporation,  does  not  relieve  it  from  the 
status  of  being  a  "judgment  debtor,"  nor  from  the  provis- 
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ions  contaiued  in  the  second  and  third  subdivisions  of  sec- 
tion 244,  which  apply  in  general  terms  to  all  judgment 
debtors,  when,  as  in  this  case,  an  execution  has  been  re- 
turned unsatisfied,  and  the  judgment  debtor  refuses  to 
apply  his  property  in  satisfaction  of  the  judgment  The 
fourth  subdivision  of  section  244  is  merely  cumulative  to 
the  second  and  third^  and  includes  corporations,  domestic 
and  foreign,  and  the  appointment  of  receivers  for  them, 
in  the  cases  provided  in  the  Code,  and  by  the  special  stat- 
utes,  either  before  or  after  judgment ;  and  being  cumu- 
lative, does  not  change  the  general'  powers  conferred  by 
the  second  and  third  subdivisions  of  the  same  section, 
which  apply  to  all  judgment  debtors — ^when  the  object  of 
the  action  is  only  to  carry  the  judgment  of  the  court  into 
effect  It  is  a  universal  rule  with  a  court  of  equity,  never 
to  permit  injustice  to  be  done,  or  a  wrong  to  go  unredressed 
upon  mere  technical  objections,  if  the  court  have  jurisdic- 
tion of  the  subject  matter  and  of  the  parties ;  especially  if 
such  injustice  lies  in  the  way  of  the  enforcement  by  the  court 
of  its  own  judgment.  No  good  reason  is  perceived  why 
a  corporation  judgment  debtor,  domestic  or  foreign,  should 
be  permitted  to  escape  the  proper  execution  of  a  judgment 
of  this  court,  more  than  a  private  individual.  The  statute 
being  general  in  its  terms,  as  to  all  judgment  debtors,  it  is 
but  a  fair  and  reasonable  construction  to  be  given  to  a 
remedial  statute,  that  it  includes  all  persons.  Corpora- 
tions are  not  excepted  in  terms,  and  ought  not  to  be  in 
practice. 

•  Even  before  the  Code,  there  was  a  statute  provision  by 
which  the  chancellor  (now  the  Supreme  Court)  was  given 
jurisdiction  over  directors,  managers,  and  other  trustees 
and  officers  of  corporations ;  among  other  things,  to  compel 
them  to  account  for  their  official  conduct  in  the  manage- 
ment and  disposition  of  the  funds  and  property  committed 
to  their  charge,  and  to  decree  and  compel  payment  by 
them  to  its  creditors,  of  money  or  property  they  have  ac- 
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qnired  to  themselvefl,  or  transferred  to  others.  (2  B.  S. 
462,  §§  41,  33 ;  3  id.  762,  5th  ed.)  True,  the  court  in  this 
State  cannot  regulate  the  internal  affairs  of  a  foreign  cor- 
poration, nor  enforce  any  remedy  beyond  the  bounds  of 
the  State;  they  cannot  annul  or  forfeit  their  charters,  but 
they  can,  and  it  is  their  duty,  to  provide  for  the  collection 
of  debts  against  them,  when  they,  or  their  property  within 
the  State,  are  brought  within  the  jurisdiction  of  the  courts 
of  the  State.  {Howell  v.  Ohieago  and  N.  W.  Railroad  Co,^  51 
Barb.  383.)  I  do  not,  however,  with  all  my  respect  for 
the  court  whose  decision  I  have  cited,  concur  with  them 
in  holding  that  the  provisions  of  the  Code  were  not  in- 
tended to  extend  the  power  of  the  court  over  foreign 
corporations  further  than  it  existed  before ;  but,  on  the 
contrary,  I  think  it  was  expressly  intended  to  give  a  new 
and  more  simple  and  appropriate  method  of  bringing 
them  in  subjection  to  our  laws.  Before  the  Code,  foreign 
corporations  could  only  be  proceeded  against  by  attach- 
ment against  their  property  for  the  collection  of  a  debt, 
or  for  the  redress  of  a  wrong.  By  the  127th  section 
of  the  Code,  civil  actions  can  now  be  commenced  against 
them,  as  against  all  other  persons,  by  summons,  and  juris- 
diction of  them  and  their  property  can  be  obtained  by  the 
publication  of  the  summons  upon  an  order  of  the  court, 
whenever  they  have  property  within  the  State,  or  when 
the  cause  of  action  arises  within  the  State.  (§  135.)  I  do 
not  think,  as  is  claimed  by  the  defendant's  counsel,  that 
the  only  power  possessed  by  the  court  to  appoint  a  receiver 
is  conferred  by  the  224th  section  of  the  Code.  The  court 
had  full  and  perfect  jurisdiction  over  the  defendants,  by  their 
appearance  in  the  action  by  their  attorney,  and  as  well  by 
the  statutes  as  by  an  inherent  power  which  the  courts 
possess,  to  enforce  their  own  judgments.  They  can  compel 
the  payment  of  the  claim  by  any  of  the  methods  known 
to  a  court  of  equity  for  that  purpose.  When  a  court  of 
equity  obtains  jurisdiction  of  an  action  for  any  purpose  for 
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which  it  is  aathorized  to  give  jadgment,  it  holds  such 
jurisdiction  for  every  other  purpose ;  but  especially  for 
the  purpose  of  giving  effect  to  its  judgment  There  is, 
therefore,  no  force  in  the  objection  that  the  court  had  no 
power  or  jurisdiction  to  appoint  a  receiver.  If  the  court 
erred  in  a  question  of  practice,  in  appointing  a  receiver, 
while  possessing  jurisdiction  in  the  action,  and  of  the 
parties,  the* appointment  is  not  void;  relief  can  only  be 
obtained  in  such  case,  by  an  appeal,  and  review  directly 
from  the  order  appointing  him ;  it  cannot  be  taken  advan- 
tage of  collaterally.  The  cases  cited,  showing  that  the 
better  practice  in  appointing  receivers  is  upon  bill  filed, 
are  cases  before  the  practice  established  by  the  Oode,  or 
before  the  practice,  under  the  Code,  was  fully  established. 
But  if  we  were  at  liberty,  in  this  collateral  way,  to  review 
the  order  appointing  a  receiver,  the  objection  that  no 
appointment  could  be  made  without  notice  to  the  party 
interested,  except  in  certain  extraordinary  cases  which  do 
not  exist  in  this,  is  not  well  taken.  First,  this  comes 
clearly  within  the  extraordinary  class  of  cases  where  it  is 
allowed. 

The  defendant  had  never  filed  in  the  office  of  the  Secre- 
tary of  State  any  designation  of  a  person  upon  whom  papers 
could  be  served.  There  was  evidence  of  their  insolvency 
or  refusal  to  pay  th^ir  judgment  debts;  they  had  discon- 
tinued their  organization  and  the  exercise  of  their  fran- 
chises; they  had  neglected  to  hold  meetings  of  their  officers; 
they  had  sold  out  to  another  company  their  property,  and 
the  officers  of  the  defendant  had  become  officers  in  the 
new  company,  and  one  of  them,  to  wit,  the  president  of 
the  defendant  had  become  the  president  of  the  new  com- 
pany, and  had  the  avails  of  the  sale  of  the  defendant's 
property  then  in  his  possession.  This  surely  ought  to  be 
regarded  as  an  extraordinary  and  exceptional  case,  and 
alone,  I  think,  would  justify  the  appointment  of  a  receiver, 
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even  ex  parte.     {San^ord  v.  Sinclair j  8  Paige^  373.     People 
V.  jSTor^  1  ta.  17.     J7w«  v.  DeueZ,  43  jBarJ.  608.) 

Nor  is  the  objection  good,  that  there  was  no  legal  notice 
of  the  appointment  of  receiver  given  to  the  party  inter- 
ested. The  notice  was  served  upon  the  attorney  of  the 
defendant,  who  appeared  in  the  action  upon  which  judg- 
ment was  obtained.  In  such  a  case,  this  was  good  service. 
{Flynn  v.  Bailey,  50  Barh.  77.  PiU  v.  Davison,  37  JV;  T. 
Rep.  235.)  In  the  last  case  cited  this  question  was  fully 
examined,  and  the  rule  then  laid  down  covers  this  case. 
It  is  said :  "  Where  the  proceeding  is  to  enforce  a  civil 
remedy,  the  party  in  default  has  already  had  the  opportu- 
nity of  contesting  his  liability  to  perform  what  the  proceed- 
ing seeks  to  compel  him  to  perform,  and  such  proceeding, 
in  effect,  is  but  an  execution  of  the  judgment  against  him." 
"His  obligation  has  been  established  by  the  judgment,  in 
regard  to  which  he  has  been  heard,  and  this  proceeding  is 
merely  to  enforce  the  fulfillment  of  that  obligation  "  It 
is  distinguished  from  a  proceeding  to  punish  for  criminal 
contempts,  since  the  statute,  and  the  party  should  be 
allowed  to  regard  the  attorney  as  continuing  until  the  sat- 
isfaction of  the  judgment  under  such  proceedings,  unless 
notice  of  change  to  the  contrary  has  been  given.  This 
ought  more  especially  to  be  the  rule,  when  the  party  is  a 
foreign  corporation,  and  when  other  service  is  either  im- 
possible or  difficult.  {See  Drury  v.  Bmsel,  27  Eow.  130 ; 
and  Lusk  v.  Hastings^  1  Hilly  660.)  If  we  are  right  in  these 
views,  the  plaintiff  was  properly  appointed  receiver,  has 
legal  capacity  to  sue,  and  the  complaint  is  sufficient  in  its 
statement  of  a  cause  of  action.  The  result  is,  the  order 
of  the  special  term  overruling  the  demurrer,  must  bo 
affirmed,  with  costs. 

[ScHBffECTADT  Gbitbbal  Tebm,  April  5, 1870.    Foitert  Eoaekramt  James  aod 

m 

Boekeij  JiisUces.] 
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City  Steel  "Works. 

An  order  denylDg  a  motion  to  strike  oat  a  pleading  as  fiiYOloos  cannot  be 
*  reviewed  on  appeal. 
It  is  not  a  snbstantial  right  to  have  it  stricken  oat.    On  the  contrary,  it  is  a 

matter  of  discretion  with  the  Jadge  whether  it' shall  be  so  stricken  oat  or  not. 
Under  oar  present  system,  if  the  pleading  is  not  so  bad  as  to  show  on  its  face 

that  it  is  frivoloas,  no  argument  should  be  allowed,  and  the  party  should  be 

left  to  a  demurrer. 
If  a  judge  improperly  holds  a  pleading  to  be  frivolous,  the  order  is  appealable, 

because  the  party  putting  in  the  pleading  loses  a  right  to  such  a  pleading ; 

but  the  reverse  is  not  true.    No  right  is  lost,  and  the  party  objecting  to  its 

sufficiency  may  have  it  set  aside,  on  demurrer. 
A  pleading,  to  be  frivolous,  must  show  its  defects  on  the  first  Inspection. 

APPEAL  from  an  order  refusing  to  strike  out  an  answer 
as  frivolous. 

By  the  Court,  Ingraham,  P.  J.  The  answer  is  clearly 
bad,  and  if  the  motion  had  been  granted  it  would  have 
been  difficult  to  find  any  good  reason  for  reversing  the 
order.  But  we  do  not  think  an  order  which  denies  a 
motion  to  strike  out  a  pleading  as  frivolous,  can  be  re- 
viewed on  appeal.  It  is  not  a  substantial  right  to  have  it 
stricken  out  On  the  contrary,  it  is  a  matter  of  discretion 
with  the  judge  whether  it  shall  be  so  stricken  out  or  not. 

The  practice  of  allowing  counsel  to  argue  in  favor  of  or 
against  such  a  motion  has  been  permitted,  when  the  rule 
should  be  the  other  way.  Under  the  old  system,  on  an 
application  of  this  character,  no  argument  was  ever  allowed. 
The  court,  on  inspection,  would  decide  whether  or  not 
a  pleading  was  frivolous,  and  if  any  doubt  existed  the 
motion  would  be  denied.  So  under  our  present  system, 
if  the  pleading  is  not  so  bad  as  to  show  on  its  face  that  it 
is  frivolous,  no  argument  should  be  allowed,  and  the  party 
should  be  left  to  a  demurrer.  If  the  judge  improperly 
holds  a  pleading  to  be  frivolous,  the  order  is  appealable, 
because  the  party  putting  in  the  pleading  loses  a  right  to 


448        OASES  IN  THE  SUPREME  COURT. 

Stover  V.  Cogswell. 

such  a  pleading,  bat  the  reverse  is  not  true.  TSo  right  is 
lost,  and'the  party  objecting  to  its  sufficiency  may  have  it 
set  aside  on  demurrer.  K  a  party  making  such  a  motion 
cannot  satisfy  a  judge  that  the  pleading  is  frivolous,  even 
after  an  argument,  he  will  not  be  allowed  to  have  a  second 
argument  to  make  out  a  pleading  frivolous,  when,  accord- 
ing to  both  the  old  and  present  systems^  a  pleading,  to  be 
frivolous,  must  show  its  defects  on  the  first  inspection. 
(See  FUUUe  v.  Herman^  8  Abh,  N.  S.  193,  n.) 

Order  affirmed,  without  costs. 

[FiBBT  DbpabtkinTi  Obnbbal  TbbKi  September  6, 1870.    Jm^oAmi,  P.  J., 
and  Cardoso,  Justice.] 


-•-♦^ 


Stover  v$.  Cooswbll. 

Where  a  plaintiff  has  had  an  opportunity  to  interpose  the  defense  of  frand 
and  cormption  in  an  arbitrator,  in  an  action  brought  against  him  upon  the 
award,  an  injunction  will  not  be  issued  to  restrain  the  proceedings  in  that 
action,  either  before  or  after  Judgment 

His  remedy  is  to  move,  in  that  action,  for  such  relief  as  the  facts  may  show  he 
ought  to  have,  in  respect  to  the  judgment  which  has  passed  against  him, 
therein. 

APPEAL  from  an  order  made  at  a  special  term^  dissolv- 
ing an  injunction. 

By  the  Oourtj  Cardozo,  J.  The  plaintifi;*  here  nad  aa 
opportunity  to  interpose  the  defense  of  fraud  and  corrup- 
tion which  he  charges  on  the  arbitrator,  in  the  action 
brought  against  him  upon  the  award ;  and  when  that  is 
so  an  injunction  should  not  issue  to  restrain  the  proceed- 
ings in  that  suit,  either  before  or  after  judgment.  (Sned- 
iker  v.  PearBon,  2  Barb.  Ch.  107.)  He  is  not  remediless. 
He  can  yet  move  in  that  action  for  such  relief  as  the  facts 
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may  show  he  ought  to  have  against  the  judgment  which 
has  passed  against  him.    If  he  could  not,  perhaps  another 
question  might  be  presented  which  it  is  not  necessary  now 
to  consider. 
The  order  should  be  reversed. 

[F1B8T  DiPAXTKBHT,  Qbvbbal  Tbbm,  September  6, 1S70.    it^rehamj  P.  /., 
and  Catdoso,  Justioe.} 


-•-•♦■ 
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An  ii\jmiction  will  not  be  iasaed  to  restrain  the  prosecution  of  an  Aotion  pend- 
ing in  the  same  court,  unless  it  appears  from  special  drcumstanoes,  that 
relief  cannot  be  had  by  motion  or  petition  in  the  cause. 

This  was  decided  in  Sehdl  y.  The  Eru  Rmhoay  Om^Hmy,  (61  Barb,  868,)  and 
that  is  all  that  it  was  intended  by  the  court  to  decide,  there,  riz.,  that 
such  an  ii^nnction  is  irregular. 

When  a  second  motion  is  based  upon  a  new  state  of  fkcts  arising  since  the  first 
decision  was  made,  it  is  not  necessary  that  leaye  to  make  the  motion  should 
be  obtained.    It  may  be  made  as  a  matter  of  right. 

APPEALS  from  an  order  made  at  a  special  term,  deny- 
ing a  motion  to  dissolve  an  injunction,  and  from  an 
order  refusing  to  entertain  a  second  motion  to  dissolve. 

By  the  Court,  Cabdozo,  J.  It  is  perfectly  settled  that  an 
injunction  will  not  issue  to  restrain  the  prosecution  of  an 
action  pending  in  the  court,  unless  it  appears  from  special 
circumstances  that  relief  cannot  be  had  by  motion  or 
petition  in  the  cause.  That  was  decided  in  ScheU  v.  7%6 
Ihie  BaUway  Oompanyy  (51  Barb.  368.)  And  it  may  be 
proper  to  add,  as  that  case,  in  consequence,  perhaps,  of 
some  unnecessary  and  probably  inaccurate  expressions  in 
the  prevailing  opinion,  seems  to  have  been  misunderstood, 
that  is  all  that  it  was  intended  by  the  court  to  decide 
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there,  viz.,  that  such  an  injunction  is  irregular.  (See  dUo 
Dyehman*  v.  Kemoehan,  2  Faige  Oh,  26.)  The  defendants 
can  yet  move  to  dissolve  the  injunction  in  the  original 
suit  if  they  desire.     The  order  below  must  be  reversed. 

In  respect  to  the  appeal  from  the  order  refusing  to  enter- 
tain the  second  motion  to  dissolve  the  injunction,  because 
leave  to  make  it  had  not  been  previously  obtained,  it  is 
enough  to  say  that  when  a  second  motion  is  based  upon  a 
new  state  of  facts  arising  since  the  first  decision  was  made, 
it  is  not  necessary  that  leave  to  make  the  motion  should 
be  obtained.  It  may  be  made  as  a  matter  of  right  The 
whole  practice  upon  this  subject  is  fully  reviewed,  and  the 
authorities  cited,  in  Belmont  v.  The  Erie  Railroad  Company, 
(52  Barb.  637.) 

That  order  should  also  therefore  be  reversed. 

Orders  appealed  from  reversed. 

[First  Dbparthint,  Qbitibal  Tbbm,  September  6, 1870.    IngrtJuim,  P.  J., 
and  CardosOy  Justice.] 


Ramset  v9.  The  Erie  Railwat  Company  and  others. 

A  motion  on  the  part  of  defendants,  on  12  hoars'  notice  after  serving  papers 
at  Albany,  to  vacate  a  stay  of  proceedings  made  at  Delhi ;  and  a  stay  of 
proceedings  served  at  New  Tork  at  about  10  o'clock  ▲.  m.  on  the  Slst  of 
May,  to  prevent  the  making  of  a  motion  at  Delhi  or  Binghamton,  on  that 
day,  cannot  be  said  to  be  proper  and  orderly  proceedings  consistent  with  a 
&ue  administration  of  justice. 

To  give  an  order  staying  proceedings  on  a  motion  vitality,  it  should  be  served 
in  time  to  be  communicated  to  the  counsel  acting  at  the  court  where  the 
motion  is  to  be  made. 

If  such  counsel  takes  an  order  in  pursuance  of  the  notice  of  motion,  without 
any  knowledge  of  a  stay  of  proceedings  having  been  granted,  although  an 
order  for  a  stay  had  about  that  time  been  served,  in  a  diflbrent  city,  bis 
proceeding  will  not  be  irregular.  • 
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THE  defendants  noticed  a  motion  to  be  heard  at  Delhi, 
in  Delaware  county,  on  the  16th  of  May,  1870,  to 
change  the  place  of  trial.  The  hearing  was  adjourned  to 
the  Slst  of  May.  The  plaintiff  then  served  a  notice  of  a 
motion  for  other  relief,  to  be  heard  on  the  second  Monday 
of  June,  and  obtained  and  served  an  order  staying  pro- 
ceedings on  the  first  motion  until  the  second  motion  was 
heard.  This  latter  order  staying  proceedings  was  served 
on  the  30th  of  May,  1870.  The  defendants'  attorneys 
then  served,  on  the  evening  of  the  30th  May,  an  order  to 
show  cause  the  next  day,  at  Binghamton,  why  the  stay 
of  proceedings  served  that  day  should  not  be  vacated. 
The  plaintiff  not  being  able  to  prepare  papers  and  go  to 
Binghamton  to  oppose  said  motion,  applied  to  a  justice 
of  the  Supreme  Court,  at  Albany,  and  obtained  an  order, 
on  the  same  day,  staying  all  proceedings  of  the  defend- 
ants upon  this'  motion  to  change  the  place  of  trial,  until 
the  hearing  of  the  motion  before  noticed  for  the  second 
Monday  of  June.  This  order  was  served  on  the  defend- 
ants* attorneys,  in  New  York,  on  the  31st  of  May,  before 
10  o'clock  A.  M.  The  defendants'  attorneys,  on  the  31st 
of  May,  obtained  an  order  vacating  the  stay  served  on  the 
30th  of  May,  and  then  another  order  changing  the  place 
of  trial.  A  motion  was  then  made  by  the  plaintiff,  at  the 
New  York  special  term,  to  vacate  the  order  granted  chang- 
ing the  place  of  trial,  for  irregularity  on  account  of  the 
last  stay  of  proceedings,  which  motion  was  denied,  and 
the  plaintiff  appealed  therefrom. 

By  the  Court,  Ingraham,  P.  J.  It  cannot  be  said  that 
the  motion  on  the  part  of  the  defendants  to  vacate  the 
stay  of  preceedings  made  at  Delhi,  on  12  hours'  notice 
after  serving  papers  at  Albany,  or  that  the  stay  of  pro- 
ceedings served  at  New  York  at  or  about  10  o'clock  a.  m. 
on  the  31st  of  May,  to  prevent  the  making  of  the  motions 
at  Delhi  or  Binghamton,  were  proper  and  orderly  pro- 


452     CASES  m  the  supreme  couEr. 

Bamsey  v.  Erie  Bailwi^  Company. 

ceedings  consistent  with  a  due  administration  of  jnstica 
And  if  we  had  the  power^  on  this  appeal,  both  should  be 
set  aside^  and  the  parties  remitted  to  the  hearing  of  their 
original  motion.  But  that  cannot  be  done ;  and  the  only 
question  that  can  be  raised  on  this  appeal  is,  whether  the 
jdefendants  were  irregular  in  taking  their  order  to  change 
the  place  of  trial,  at  Binghaxnton,  without  knowledge  of 
the  counsel  attending  to  that  motion,  of  any  stay  of  pro- 
ceedings, although  the  same  had  about  that  time  been 
served  in  New  York.  I  think  his  proceeding  was  not 
irregular.  To  give  the  order  staying  proceedings  vitality, 
it  should  have  been  served  in  time  to  be  communicated  to 
the  counsel  acting  at  the  court  where  the  motion  was 
made.  This  could  not  be  done,  as  appears  by  the  affi- 
davits on  the  part  of  the  plaintiff,  and  the  order  was  there- 
fore sent  to  New  York,  and  even  then  was  not  served 
until  about  the  hour  of  making  the  motion  in  Bingham- 
ton.  In  Savens  v.  Dibble^  (18  Wend.  655,)  a  plea  was 
served  on  an  agent  at  Geneva  on  the  same  day  on  which 
a  default  was  entered  in  'Sew  York,  after  service  of  the 
plea.  The  plaintiff  was  held  to  be  regular^  the  court  re- 
fusing to  notice  the  serving  of  the  plea  under  the  circum- 
stances of  that  service. 

In  Brainard  v.  Hanford^  (6  Hilly  368,)  Bronson,  J.,  says : 
^'It  may  be  laid  down  as  a  general  rule,  that  where  the 
party  waits,  and  serves  a  paper  on  the  day  when  his  de- 
fault for  the  want  of  it  may  be  regularly  taken,  and  the 
default  is  taken  on  that  day,  in  good  faith,  and  without 
knowing  of  the  service,  we  will  not  inquire,  or  take  notice 
of  the  fact,  that  the  service  was  at  an  earlier  hour  in  the 
day  than  the  taking  of  the  default." 

The  affidavit  on  the  part  of  the  plaintiff  shows  that  it 
was  impossible  to  get  up  the  necessary  papers  between 
the  service  of  the  order  to  show  cause  and  the  departure 
of  the  train  for  Bingbamton,  to  oppose  the  motion,  but 
they  do  not  show  that  they  could  not  have  sent  there  iu 
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time  to  ask  for  lan  adjournment^  in  order  to  obtain  time 
to  prepare  such  papers,  and  there  is  no  reason  to  suppose 
that  time  would  not  have  been  granted. 

It  seems  to  me,  however,  that  the  facts  above  referred 
to  should  have  been  held  sufficient  to  have  allowed  a  re- 
hearing of  the  motion  on  the  merits ;  but  the  appeal  from 
that  part  of  the  order  appealed  from  having  been  waived 
by  the  appellant,  we  cannot  sustain  the  appeal  for  that 
cause. 

The  order  appealed  from  should  be  affirmed,  but  with- 
out costs. 

[FiBBT  DiPARTHBiTT,  Gbnbral  Tbrk,  September  6, 1870.    In^ahmn,  P.  J., 
and  Carthzo,  JuBtice.] 


•  ♦• 


Lbvi    Comstoce    and    Mart    Comstogk,  appellants,    vs. 
Gborqb  W.  Comstock,  executor  &c.,  respondent 

It  is  a  well  settled  mle  of  equity  Jufispnidence  that  all  gifts,  contracts  or  ben- 
efits from  a  principal  to  one  occnpying  a  fldadary  or  confidential  relation  to 
him  are  constractiTely  fraudulent  and  void. 

The  court,  in  such  cases,  acts  upon  the  principle  that  if  confidence  is  reposed 
it  must  be  faithftdly  acted  upon ;  if  influence  is  acquired  it  must  be  kept 
free  from  tlie  taint  of  selfish  interest,  and  conniving  and  oyerreaching 
bargains. 

It  is  for  the  conmion  security  of  all  mankind  that  gifts  procured  by  agents,  and 
purchases  made  by  them,  fh>m  their  principals,  should  be  scrutinized  with  a 
close  and  rigilant  suspicion.  So  of  notes,  biUs,  contracts,  releases  and 
obligations. 

Agents  are  not  permitted  to  deal  with  their  principals,  in  any  case,  except 
upon  showing  the  most  entire  good  faith,  a  ftiU  disclosure  of  all  the  facts 
and  circumstances  attending  the  transaction,  and  an  absence  of  all  undue 
influence  or  imposition. 

Transactions  which  would  be  held  unobjectionable  between  other  parties  are 
often  declared  Toid,  if  between  persons  occupying  confidential  relations. 
Far  Jahbb,  J. 

Where  the  relation  of  principal  and  agent  existed  between  the  parties  to  a 
note,  receipt  and  contract,  strengthened  by  the  further  and  other  relation  of 
parent  and  child ;  and  the  parent,  who  was  alleged  to  have  executed  the 
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papers,  was  old  and  feeble,  being  at  least  Beventy-seven  years  of  age  wbeo 
the  first  bore  date,  and  living  with  her  son,  the  oUier  party  to  instruments, 
which  were  in  his  handwriting,  and  for  his  benefit ;  no  object,  benefit  or 
advantage  to  her  appearing ;  and  there  were  other  suspicious  circumstances ; 
and  the  party  claiming  under  the  instruments,  merely  proved  the  signature 
of  the  other  party  thereto,  without  offering  any  evidence  of  the  fiicts  and 
circumstances  under  which  they  were  made ;  of  their  consideration,  object 
and  purpose ;  of  their  freedom  from  undue  influence  or  imposition ;  or  of 
good  fiiith ;  KM  that  without  assuming  the  existence  of  actual  fraud,  the 
claimant  occupying  a  confidential  relation  to  the  other  party,  as  her  agents 
at  the  time  the  instruments  purported  to  be  executed,  they  were,  because 
of  that  relation  presumptively, fraudulent  and  void,  as  to  her,  or  her  repre- 
sentatives ;  which  presumption  could  only  be  overcome  by  actual  proof. 

APPEAL  from  a  decree  of  the  surrogate  of  Saratoga 
county^  on  a  final  accounting  by  the  respondent  as 
executor  of  Abi  Comstock,  deceased. 

The  testatrix  became  a  widow  in  1846,  and  from  that 
time  until  her  death  in  1860,  resided  with  the  respondent, 
her  son,  and  who  acted  as  her  agent  in  the  collection  of 
rents  and  other  moneys.  The  testatrix,  at  the  time  of  her 
death,  was  over  eighty  years  old. 

In  his  account  the  respondent  omitted  to  credit  the 
estate  ^ith  money  received  by  him,  as  agent  for  the  testa- 
trix, previous  to  September  14,  1858 ;  and  he  charged  the 
estate  with  a  balance  for  board  of  said  testatrix  from  1846 
to  her  death,  and  with  a  note  for  $1000,  dated  May  1, 
1857,  purporting  to  be  signed  by  her  and  payable  to  said 
executor. 

To  sustain  his  claim,  and  his  omission  to  give  credit, 
the  executor  produced  and  proved  the  signature  of  the 
testatrix  to  the  following  papers:.  1st.  A  receipt,  dated 
September  4, 1858,  for  twenty  dollars,  "in  full  for  rent  and 
all  other  demands,  of  whatever  name  or  nature,  due  from 
said  George."  2d.  An  agreement,  dated  December  9, 
1857,  "  to  pay  said  George  $150  per  year,  for  her  board, 
from  November  4,  1846,  to  November  4,  1857,  as  long  as 
she  should  live."  3d.  A  note,  dated  May  1,  1857,  pay- 
able three  months  after  date,  for  $1000,  with  interest. 
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Evidence  was  given  tending  to  show  that  said  Abi, 
during  most  of  the  period  she  lived  with  her  son^  did  his 
housework.  Other  evidence  was  given  tending  to  show 
that  during  the  latter  part  of  her  life  she  was  quite  feeble 
and  incapable  of  earning  her  board. 

The  surrogate  held  the  account  sufficient,  and  allowed 
to  the  executor  the  amount  due  on  said  note,  and  the  bal- 
ance claimed  for  board.  To  this  ruling  the  contestants 
duly  excepted. 

Wm.  Hay  and  J,  B.  Putnam,  for  the  respondent 
I.  In  regard  to  the  claim  made  against  the  respondent 
for  rents  collected  by  him  of  the  testatrix,  during  her  life- 
time, there  was  no  proof  offered  by  the  appellants  on  this 
point,  except  the  bare  fact  that  the  respondent  collected 
the  rents.  There  is  no  proof  of  any  claim  being  asserted 
against  the  respondent  by  the  testatrix  during  her  life- 
time. TSo  proof  that  she  made  any  charge.  No  proof, 
direct  or  indirect,  that  the  money  so  collected  by  the  agent 
was  not  paid  over  to  the  principal.  "We  produced  on  the 
trial  a  receipt,  dated  September  14,  1858,  proved  to  have 
been  executed  by  the  testatrix,  which  acknowledges  the 
payment  of  rent,  in  full,  up  to  that  time.  At  the  time  of 
the  execution  thereof,  she  was  of  sound  mind  and  compe- 
tent to  contract.  Hence  we  claim :  1.  That  the  decree  of 
the  surrogate,  holding  that  this  receipt  cut  off  all  claim 
for  previous  rent,  is  right,  and  should  be  sustained, 
(a.)  This  receipt  is  properly  proven  to  "have  been  executed 
by  the  testatrix.  We  were  not  bound  to  prove  the  circum- 
stances under  which  it  was  given.  The  presumption  is 
that  the  agent  did  his  duty  by  paying  over  the  money  to 
his  principal,  as  evidenced  ]>y  the  receipt  There  is  no 
evidence  in  the  case  contradicting  this  paper.  ((.)  K  the 
court  were  to  presume,  as  might  be  done,  from  the  latter 
clause  of  the  receipt,  that  this  money,  for  which  receipt 
was  given,  went  to  pay  debts  of  William  P.  Comstock,  de- 
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oeaaed,  and  for  which  debts  the  baildiog,  from  which  the 
rents  were  so  received,  was  liable  to  be  eold,  then  we  sub- 
mit it  wa«  reasonable  and  right  for  her  to  pay  those  debts 
and  save  the  property  from  a  sale.  It  was  her  interest 
and  duty  to  make  such  payment  It  was  what  any  good 
business  person  would  have  done  under  the  circumstances. 
(<?.)  If,  however,  it  was  a  gift  of  the  money  collected  by 
the  testatrix  to  her  son,  it  was  valid,  and  the  finding  of 
the  surrogate  should  be  sustained.  (  Van  Deusen  v.  Bowley^ 
4  Seld.  358.)  There  is  nothing  unreasonable  or  improbable 
in  the  supposition  that  the  testatrix  should  have  freely  and 
voluntarily  given  this  money  to  the  respondent.  He  was 
her  youngest  son  alive,  with  whom  she  had  lived  for  many 
years.  By  her  will,  made  in  1857,  it  appears  she  did  not 
intend  to  leave  any  property  to  the  contestants.  The  only 
other  person,  besides  the  respondent,  mentioned,  or  pro- 
vided for,  in  her  will,  Daniel  Comstock,  was  dead.  George 
W.  Comstock  was  the  only  person  alive  to  whom  we  may 
snppose  she  would  leave  the  property.  Hence,  that  she 
should  give  it  to  him,  (if  it  were  the  fact,)  would  not  be 
nnreasonable  or  improbable.  There  is  no  proof  offered  to 
show  that  this  paper  was  obtained  by  what  is  termed  '^  un- 
due influence,*'  on  the  part  of  the  respondent  Ko  proof 
that  the  respondent  obtained  any  advantage  by  it  It  was 
a  mere  acknowledgment  of  a  payment  But  the  claim 
that  may  be  asserted  by  the  appellants,  that  it  was  so  ob- 
tained, will  be  considered  hereafter.  2.  We  submit  the 
surrogate  erred  in  refusing  to  allow  the  respondent  to 
show  the  amount  of  debts  of  William  P.  Comstock  paid 
by  him.  The  proof  offered,  if  made  with  the  authority 
contained  in  exhibit  C,  to  pay  these  debts,  would  have 
relieved  the  respondent  from  any  liability  for  rents,  unless 
the  amount  received  therefrom  exceeded  the  amount  of 
such  debts.  Paper  C,  although  inartificially  drawn,  con- 
tains an  authority  from  a  principal  to  her  agent  to  pay  the 
debts  of  William  P.  Comstock — of  course;  out  of  her 
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moneys.  This  authority  was  proved.  It  is  difficult  to  see 
on  what  principle,  proof  of  the  amount  of  debti  paid  in 
pursuance  thereof,  was  excluded.  If  we  had  been  allowed 
to  make  this  proof,  it  would  have  been  an  answer  to  any 
claim  against  the  respondent  for  rents.  By  the  allowance, 
however,  of  the  claim  of  the  respondent  against  the  testa- 
trix, the  error  of  the  surrogate  became  immaterial,  inas- 
much as  the  claim  overbalances  all  property  left  by  the 
deceased. 

n.  "We  submit  th^  j&nding  of  the  surrogate  is  correct  in 
allowing  the  respondent's  claim  for  board  of  the  testatrix, 
pursuant  to  contract  A  and  B.  These  papers  form  but 
one  contract,  the  note  A  being  indorsed  on  B.  .  The  note 
A,  dated  May  1, 1857,  seems  to  have  been  given  on  account 
of  board.  Afterwards,  November  4,  1857,  they  seem  to 
have  made  a  full  settlement  for  the  support  of  the  deceased, 
from  the  time  she  came  to  live  with  George,  and  a  con- 
tract for  her  future  board  until  her  decease,  in  paper  B.  We 
clearly  prove  the  execution  of  these  papers  by  proving  the 
handwriting  of  the  deceased.  There  is  no  claim  that  at 
that  time  the  testatrix  was  not  of  sound  mind,  and  capable 
of  making  a  contract  Hence,  this  contract  is  valid  and 
should  be  sustained,  unless  the  position  taken  by  the  ap- 
pellants— ^that  although  the  testatrix  was  of  sound  mind, 
yet  she  was  old  and  feeble  in  mind  and  body ;  that  the 
respondent  was  her  son,  with  whom  she  lived,  her  agent 
and  adviser ;  that  papers  A,  B  and  C,  were  obtained  by 
undue  influence ;  that  they  show  not  the  will  or  contract 
of  Abi  Comstock,  but  of  George  W.  Comstock — ^be  correct 
The  principle  which  is  sought  to  be  made  applicable  to 
this  case  is  well  stated  in  Hill  on  Trustees^  156  to  162. 
"  Wherever,  from  the  peculiar  relations  or  connection  ex- 
isting between  the  parties,  considerable  authority  or  influ- 
ence necessarily  exists  on  the  one  side,  and  a  correspond- 
ing reliance  and  confidence  is  placed  on  the  other,  a  party 
will  not  be  suffered  to  abuse  this  authority  or  influence  by 
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extracting  from  it  any  advantage  to  himself.  But  the 
court  will  look  into  transactions  between  those  relative 
situations  with  extreme  jealousy,  and  if  it  find  the  slight- 
est trace  of  undue  influence  used,  or  unfair  advantage 
taken,  will  interfere  and  give  relief.  Indeed,  in  some  of 
these  cases,  as  for  instance,  in  dealings  between  guardian 
and  ward,  trustee  and  cestui  que  trusty  and  attorney  and 
client,  the  transaction  is,  in  itself,  considered  so  suspi- 
cious, owing  to  the  near  connection  between  the  parties, 
as  to  throw  the  proof  on  the  person  who  seems  to  sup- 
port it,  to  show  that  he  has  taken  no  advantage  of  his 
influence  or  knowledge,  but  has  put  the  other  party  on  his 
guard;  bringing  everything  to  his  knowledge  which  he 
himself  knew."  {And  see  WiUard'a  Eq.  Juris.  170,  176  ; 
Sears  v.  Shafery  1  Barh.  408 ;  2  Seld.  268 ;  Brice  v.  Brice^ 
5  Barb.  533,  540 ;  Stewart  v.  Lispenardy  26  Wend.  304 ; 
Whelan  v.  Whelan^  3  Cowen^  537 ;  Huguenin  v.  BaseUj/y  14 
Veseyy  273  ;  Oibson  v.  JeyeSy  6  id.  266  ;  Story^s  Eq,  Juris. 
§§  308-324.)  In  answer,  we  submit  that  the  appellants 
fail  to  show  the  contract  in  question  obtained  by  undue 
influence,  within  the  principle  of  above  authorities.  1.  In 
regard  to  paper  C.  There  is  an  entire  failure  of  proof  that 
it  was  obtained  through  any  undue  influence.  It  was  not 
a  conveyance  of  any  property  ;  but  simply  an  acknowledg- 
ment of  payment  of  money.  We  submit  that  there  is  no 
case  or  authority,  holding  that  a  receipt  of  a  few  lines, 
signed  by  a  person  of  sound  mind  and  capable  of  contract- 
ing, though  executed  by  an  old  person  to  her  son  and 
agent,  (unless  some  facts  be  shown  casting  suspicion  on  it,) 
requires  any  explanation  on  the  part  of  the  person  oflTering 
it  He  is  not  dealing  in  a  "  matter  of  advantage."  He  is 
simply  receiving  an  acknowledgment  for  money  paid,  as 
evidenced  by  the  paper.  2.  In  regard  to  contract  B 
and  note  A.  This  contract  should  be  upheld  by  this 
court.  Because  the  contract,  under  the  circumstances, 
was  fair  and  judicious,  such  as  a  mother  might  reasonably 
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make  with  her  son  of  her  own  free  will,  and  without  any 
undue  influence ;  aod  hence  no  advantage  was  taken  of  the 
testatrix.  '  (a.)  On  the  trial  the  appellants,  on  the  ground 
that  the  deceased,  during  some  portion  of  the  time  she 
lived  with  the  respondent,  did  household  work,  could  not 
understand  why  it  was  worth  anything  to  board  her ;  the 
answer  is,  the  respondent  was  a  single  man  and  kept  house 
for  her  accommodation,  and  was  entitled  to  receive  pay 
therefor.  The  appellants  introduced  witnesses  to  show 
that  it  was  worth  nothing  to  board  her,  and  that  her  ser- 
vices were  of  value  to  the  respondent  But  they  were 
opposed  and  overbalanced  by  the  witnesses  of  the  respond- 
ent They  fail  to  show  the  contract  unreasonable  or  dis- 
advantageous to  the  testatrix.  The  reverse  is  shown ;  at 
least  the  decision  of  the  surrogate  on  the  conflicting  evi- 
dence to  this  effect  should  be  final.  ((.)  The  contract  was 
reasonable,  because  it  obliged  the  respondent  to  support 
his  mother  at  a  specified  rate  until  her  death.  Had  she 
been  been  bed-ridden  for  three  years  instead  of  three 
months,  he  would  have  been  obliged  to  support  her  at  the 
same  rate.  ((?.)  In  May  and  November,  when  the  paper 
was  made,  Abi  Comstock  was  in  the  receipt  of  a  fair  in- 
come from  said  rents,  and  able  to  pay  a  fair  price  for  her 
board,  and,  if  in  making  this  contract  with  her  son,  she 
did  agree  to  give  him  a  liberal  compensation,  we  submit 
it  reasonable  and  right  that  she  should  do  so.  At  the  time 
of  making  it  she  had  been  living  with  her  son  eleven 
years.  During  all  that  time  her  income,  if  it  had  been  paid 
to  her,  was  only  about  $66.  But  this  income,  small  as  it 
was,  appears  not  to  have  been  paid  after  the  first  year,  and 
thus  George  during  all  this  time  had  been  supporting  the 
testatrix  with  scarcely  any  recompense,  and  with  but  small 
chance  of  receiving  any.  If,  then,  when  by  the  accident 
of  her  son's  death,  the  testatrix  became  possessed  of  an 
income,  she  made  a  contract  with  the  respondent  by  which 
she  did  secure  him  even  a  large  compensation,  is  it  to  be 
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wondered  at?  Is  it  not  what  she  naturally  would  and  ought 
to  have  done ;  grateful  for  his  past  care,  support  and  kind- 
ness ?  Therefore' this  contract  being  a  fair  and  r.ea8onable 
one,  made  by  a  person  competent  to  contract,  should  be 
sustained.  By  it  the  respondent  gained  no  "  advantage," 
and  hence  it  is  not  within  the  above  authorities.  3.  This 
contract  should  be  sustained  because  it  is  the  contract  of 
Abi  Comstock,  made  of  her  own  free  will.  There  is  ab- 
solutely no  proof  in  the  case,  of  the  circumstances  under 
which  the  contract  was  made.  Without  going  through 
the  evidence,  we  submit  that  there  is  no  proof  showing,  or 
tending  to  show,  that  the  respondent '  exercised  any  im- 
proper influence  over  the  deceased,  in  obtaining  these 
papers,  or  that  he  exercised  or  had  any  general  influence 
over  her.  The  evidence  offered,  to  show  this  fact,  such 
as  it  was,  was  in  point  of  time  long  after  the  execution  of 
this  contract,  and  failed  to  show  any  such  influence.  What 
evidence  there  is  in  the  case  shows  that  there  was  no  such 
influence.  It  appears  afiirmatively  that  the  testatrix  was 
a  stubborn  woman,  and  wanted  her  own  way,  and  was  not 
under  the  influence  of  the  respondent.  Again ;  the  case 
shows,  what  appeared  more  clearly  by  the  personal  appear- 
ance of  the  respondent  on  the  trial,  that  he  was  not  a 
person  likely  to  acquire  an  influence  over  his  mother,  or 
any  person.  The  will  of  the  testatrix— executed  about  a 
month  after  this  contract — and  to  draw  which  she  was 
brought  in  the  presence  of  two  counselors  of  this  court  by 
the  respondent,  in  which  one  half  of  her  property  was 
willed  to  Daniel  Comstock,  shows  not  only  that  the  re- 
sondent  had  not  any  general  influence  over  his  mother, 
but  did  not  seek  any.  If  he  had,  he  could  have  been  sole 
legatee,  and  this  litigation  could  have  been  obviated.  In 
this  conection  it  might  be  asked  why,  if  this  contract  be 
valid,  should  she  make  a  will,  when  by  such  contract  all 
the  property  left  by  her  was  swept  away.  Answer :  She 
was  in  the  receipt  of  a  large  income.     Had  she  lived  a  few 
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years  more  she  would  have  left  property  to  divide.  She 
wished  to  leave  her  property  to  George  and  Daniel.  It 
would  have  been  unjust  to  divide  equally  between  the  two, 
and  not  in  the  first  instance  make  a  liberal  compensation 
to  George  for  his  services.  The  division,  as  she  made  it, 
was  fair  and  judicious.  The  evidence  of  the  appellants, 
if  true,  shows  that  the  respondent  did  not  seek  any  undue 
influence  over  his  mother.  All  the  evidence  shows  that 
the  testatrix  was  not  of  yielding  or  pliant  disposition,  but 
stabborn  and  peevish.  How  could  a  son  establish  an  in- 
fluence over  ftuch  a  person  ?  evidently  by  humoring ;  by 
yielding  in  small  matters ;  not  by  harsh  language  or  treat- 
ment ;  not  by  crossing  her ;  and  yet  the  evidence  of  the 
appellants,  if  true,  shows  George  using  harsh  language, 
quarreling  with  her  on  small  matters,  and  entirely  fails  to 
show  any  attempt  on  his  part  to  acquire  or  hold  any 
general  influence  over  her.  Hence,  there  being  nothing 
unreasonable  in  the  contract;  no  general  influence  of 
the  respondent  over  the  deceased,  shown;  no  suspicious 
fact  or  circumstance  in  regard  to  the  execution  of  the 
contract  being  proved;  does  the  fact,  merely  that  the 
deceased  waa  old,  was  the  mother  of  the  respondent  and 
lived  with  him,  and  that  he  was  her  agent,  authorize  the 
court  to  set  aside  the  contract?  Must  the  respondent 
show  affirmatively  the  absence  of  undue  influence?  We 
submit  he  need  not.  It  is  for  appellants  to  show  the  affirm- 
ative, and  not  for  us  to  show  the  negative.  See, Gardner  v. 
Gardner^  (22  Wend.  540,)  approving  the  doctrine  of  Sir 
John  l^icoll,  who  fixes  the  onus  on  the  party  charging 
undue  influence,  saying :  ^^  He  must  put  his  finger  on  the 
act,  showing  how  it  was  wrought"  Were  it  necessary 
for  us  to  show  the  absence  of  undue  influence,  however,  we 
claim  we  have  shown  it,  by  showing  a  fair  contract  and  the 
facts  above  set  out  But  it  was  not  necessary  for  us  to  show 
the  absence  of  undue  influence.  There  is  a  distinction  be- 
tween such  a  case  as  this  and  those  arising  from  transactions 
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between  attorney  and  client^  guardian  and  ward,  and  trustee 
and  cestui  que  trust.  This  distinction  is  noted  in  HiU  on 
Trustees^  {supra,)  In  the  later  cases,  sometimes,  the 
affirmative  is  on  the  party  claiming  under  the  contract,  to 
show  the  absence  of  undue  influence.  But  in  a  case  like 
this,  a  party  attacking  a  contract  must  show  a  general  in- 
fluence, an  unconscientious  bargain,  fraud  or  deceit,  or 
some  fact  or  circumstance  casting  suspicion  on  the  contract, 
and  that  the  party  claiming  under  the  contract  has  gained 
an  advantage  by  it.  An  examination  of  the  leading  cases 
will  show  this  fact.  The  case  of  Whelan  v.  WAelaUy  (3  Cowen, 
537,)  was  an  action  to  set  aside  a  conveyance  made  by 
John  Whelan,  74  years  of  age,  to  his  son  William,  of  a 
farm  worth  $9000.  There  was  no  consideration,  except  a 
bond  and  mortgage,  for  the  support  of  the  vendor.  It  was 
proved  that  he  was  credulous  and  easily  led,  especially  by 
his  son  William;  that  he  and  his  wife  had  separated,  and 
an  action  had  been  commenced  against  him  for  her  board ; 
that  William  told  him  if  she  went  on  in  this  way  his  whole 
estate  would  be  dissipated  ;  that  if  he,  John,  was  going  to 
give  him  anything,  he  wished  to  know  it ;  that  as  he  and 
his  wife  were  acting,  they  would  soon  have  little  enough 
for  themselves.  It  appeared  that  John' owed  only  some 
trifling  debts.  The  court  held  {p,  577)  that  William  was 
guilty  of  actual  fraud.  In  the  case  of  Sears  v.  Shafer^ 
(1  Barb,  408 ;  2  Seld,  268,)  Mrs.  Sears  executed  convey- 
ances of  ^  valuable  estate  to  her  brothers,  without  any 
consideration,  in  exclusion  of  her  own  children.  It  wte 
proved  that  she  was  of  uncommonly  mild  and  amiable  dis- 
position, and  in  case  of  difficulty  very  yielding.  That  at 
the  time  she  was  very  ill  and  depressed  in  spirits,  and  was 
obliged  to  take  laudanum.  The  paper  was  prepared  by 
her  brother  Daniel,  with  whom  she  lived  on  terms  of  the 
closest  intimacy,  and  who  was  her  adviser.  It  was  not 
proved  that  the  paper  was  read  to  her,  or  that  she  under- 
stood it.     She  could  not  read  or  write  English.     There 
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was  evidence  (2  Seld.  273)  of  her  declaration  to  her  brother 
that  she  had  been  compelled  to  sign  the  conveyance.  In 
the  case  of  Brice  v.  Bricej  (5  Barb.  533,)  the  action  was 
brought  to  set  aside  a  conveyance  of  a  farm  worth  from 
$6000  to  $8000,  for  an  inadequate  consideration,  made  by 
the  plaintiff  to  his  son  James  Brice.  It  was'  proved  that 
James  exercised  almost  unlimited  control  over  the  plain- 
tiff, and  acted  as  his  agent;  that  the  plaintiff  had  become 
feeble,  and  depended  on  his  son  to  do  his  business.  The 
son,  to  obtain  the  conveyance  of  the  farm,  told  him  he  had 
become  old  and  foolish,  and  alluded  to  the  evidence  of  his 
imbecility  in  having  signed  papers  he  ought  not  to  have 
signed,  and  thus  obtained  a  conveyance  of  a  valuable  farm. 
The  case  of  Huguenin  v.  Baseleyy  (14  Vesey^  Jr.y  273,)  was  a 
case  of  actual  fraud  on  the  part  of  Basely.  Thus,  in  all 
these  cases,  as  in  all  others  asserting  the  principle  alluded 
to,  a  state  of  general  influence  on  the  one  part,  and  of  con- 
fidence on  the  other,  is  expressly  shown;  an  unconscien- 
tious bargain,  or  other  circumstance,  showing  the  contract 
sought  to  be  set  aside  one  that  a  reasonable  person  would 
not  make  of  his  own  free  will.  In  this  case  no  such  proof 
is  made.  On  the  contrary,  we  show  a  reasonable  and 
judicious  contract,  made  but  a  very  short  time  previous 
to  the  date  of  the  will,  to  which  no  objection  is  made.  We 
submit  that  the  mere  fact  of  the  age  of  the  testatrix,  and 
that  respondent  was  her  «on  and  agent,  in  the  absence  of 
other  proof,  will  not  invalidate  the  contract,  (see  Van  Deu- 
sen  v.  Rowley y  4  Seld.  358 ;)  especially  as  the  contract  itself 
was  not  in  regard  to  any  matter  concerning  which  he 
was  her  agent.  It  may  be  observed  that  the  writing  being 
prepared  or  drawn  by  the  party  in  whose  favor  it  is  given, 
and  no  instructions  being  shown  to  have  been  given  by 
the  party  making  it,  has  always  been  held  a  circumstance 
against  the  validity  of  such  writing.  It  is  not  necessary, 
however,  to  show  instructions,  or  the  reading  of  the  paper. 
(Orispell  V.  Dubois,  4  Barb.  393.)    This  rule,  however,  can 
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hardly  apply  to  a  note  or  receipt  of  a  few  lines,  executed 
by  a  person  in  good  health,  who  can  read  and  write ;  and 
to  understand  or  draw  which  paper  no  legal  knowledge 
was  required. 

IJH.  It  is  submitted  that  the  decision  of  the  surrogate, 
on  the  questions  of  fact  involved  in  this  case,  in  favor  of 
the  will,  as  claimed  by  the  respondent  above,  is  final  and 
cannot  be  disturbed. 

IV.  The  surrogate  did  not  err  in  rulings,  on  the  trial, 
against  the  appellants.  The  exception  taken  to  the  ad- 
mission of  the  testimony  of  the  respondent  as  to  the  cir- 
cumstances attending  the  execution  of  the  agreement^ 
was  properly  overruled*  This  evidence  was  not  of  a  trans- 
action had  personally  between  the  witness  and  the  de- 
ceased, within  the  meaning  of  the  Code ;  but  a  party  had 
always  been  competent  to  make  this  preliminary  prooi^ 
prior  to  the  Code,  and  this  rule  has  not  been  altered  by 
the  Code.  (2  Cowen  ^  HilTs  Notes,  386,  note  214,  3d  ed.) 
^'  Parties  and  persons  interested  are  always  competent  to 
prove  the  loss  of  a  written  instrument,  or  that  it  is  in  the 
power  of  the  other  party,  and  notice  to  him  to  produce  it^ 
or  other  circumstance  necessary  to  authorize  the  introduc- 
tion of  secondary  evidence  of  its  contents,  and  to  prove 
the  death  of  a  subscribing  witness,  or  other  fact,  in  order 
to  the  admission  pf  proof  his  handwriting.  Such  prelim- 
inary evidence  is  addressed  to  the  court  upon  collateral 
points,  and  is  not  the  subject  upon  which  the  jury  are  to 
pass."  (1  Oowen  ^  HUVs  Notes,  50,  note  35,  citing  16  John. 
193 ;  20  id.  144 ;  1  Wmd.  119 ;  6  Oowmy  612 ;  6  Wend.  173.) 

A>  Pond,  for  the  appellants. 

Upon  the  hearing  before  the  surrogate,  the  defendant 
produced  the  $1000  note,  the  contract  for  board,  the  re- 
ceipt in  full,  and  the  power  of  attorney ;  and  proved  th« 
handwriting  of  the  signatures  thereto  to  be  those  of  the 
testatrix,  and  without  other  proof,  they  were  received  in 
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evidence.  It  was  both  conceded  and  proved  that  the  de- 
fendant's testatrix  was  the  mother  of  the  defendant ;  that 
at  the  time  she  signed  these  paper s^  if  she  signed  ihem  at 
all,  she  was  77  years  old,  and  the  defendant  was,  also,  at 
the  time  the  papers  were  executed,  the  agent  of  the  testa* 
trix.  There  was  no  evidence  given  on  the  part  of  the 
plaintiff,  or  otherwise,  to  show  that  the  papers  above  men* 
tioned  were  read  over  to  the  testatrix,  or  that  she  knew 
their  contents,  or  understood  their  character  or  legal  effect, 
before  or  at  the  time  of  their  execution ;  nor  was  there 
any  evidence  to  show  that  they  were  given  upon  any,  and 
if  any,  upon  what  consideration.  The  plaintiffs  claimed 
and  insisted  that  under  the  circumstances,*  and  considering 
the  relations  existing  between  the  defendant  and  his  mother 
at  the  time,  and  her  great  age,  the  defendant  was  called 
upon  to  give  other  and  additional  explanatory  evidence, 
besides  that  of  the  execution  thereof,  in  order  to  establish 
the  validity  of  the  papers  so  offered  and  received  in  evi- 
dence. But  the  surrogate  decided  otherwise,  and  allowed 
the^defendant  the  91000  note,  and  gave  full  effect  to  the 
receipt  in  full  dated  14th  September,  1858,  and  held  all 
said  papers  legal  and  operative,  without  any  additional  or 
other  explanatory  evidence  besides  the  mere  proof  of  their 
execution.  And  the  result  is,  that  in  consequence  of  so 
holding,  the  surrogate  has  disallowed  a  claim  for  a  large 
amount  of  rents  collected  by  the  defendant,  belonging  to 
his  mother,  and  found  the  estate  indebted  in  a  large  sum 
to  the  defendant,  over  and  above  all  the  assets  belonging 
thereto,  and  leaving  nothing  to  the  other  legatee  named 
in  the  will,  or  the  plaintiffs,  who  are  his  heirs.  The  main 
questions  in  the  case,  therefore,  arise  out  of  the  receipt  of 
these  papers  in  evidence,  and  the  effect  so  given  to  them 
by  the  surrogate.  If  these  papers  are  presumptively  void 
and  of  no  legal  effect  without  other  and  additional  evi- 
dence, it  substantially  disposes  of  the  entire  case,  leaving 
Vol.  LVn.  30 
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only  some  subordinate  questions  to  be  determined,  of  easy 
solution.  The  proof  is  entirely  insufficient  to  establish 
either  of  the  papers  above  mentioned  as  a  valid  instru- 
ment against  the  estate,  and  in  favor  of  the  defendant,  and 
they  are  all  presumptively  void. 

I.  The  relations  that  existed  between  the  defendant  and 
the  testatrix  were  such  that  under  the  circumstances  dis- 
closed by  the  evidence,  without  proof  outside  of  the  papers 
themselves,  and  in  addition  to  evidence  of  their  execution, 
it  is  not  competent  or  legal  to  establish  either  of  them  as 
a  valid  instrument  in  favor  of  the  defendant,  and  against 
,his  mother's  estate.  1st.  As  to  the  $1000  note,  dated  May 
1st,  1857,  which  is  the  first  in  date  of  these  papers,  the 
evidence  is  almost  conclusive  to  show  it  without  consider- 
ation, (a.)  It  appears  quite  clear  that  prior  to,  and  at  the 
date  of  this  note,  the  defendant  was  in  fact  indebted  to 
his  mother  in  a  large  amount,  for  rents  collected  by  him 
as  her  agent ;  and  for  services  in  boarding  him  or  keeping 
his  house.  The  evidence  shows  that  the  father  of  the  de- 
fendant died  in  1846,  and  that  from  that  time  until  1858, 
when  the  defendant  got  married,  his  mother  kept  house 
for  him  or  he  boarded  with  her.  Now  although  the  de- 
fendant has  got  some  fastidious  or  interested  witnesses  to 
testify  that  his  mother's  services  were  valueless,  because 
she  was  not,  in  her  extreme  old  age,  a  neat  and  tidy  house- 
keeper, yet  all  such  evidence  must  be  regarded  as  mis- 
taken, if  not  false.  She  did  in  fact  keep  his  house  for 
him,  or  he  boarded  with  her,  and  the  defendant  cannot 
now  be  allowed  to  say,  either  that  her  services,  in  thus 
keeping  his  house,  or  the  board  furnished  him,  was  value- 
less. He  was  indebted  to  his  mother,  therefore,  at  the 
time  of  the  date  of  this  $1000  note,  either  for  his  board 
for  the  twelve  years  preceding  the  date  of  the  note  in 
'question,  and  succeeding  the  death  of  his  father,  which 
occurred  in  1846,  or  for  her  services  in  keeping  house  for 
him  during  that  entire  period.     (A.)  But  he  was  also  in- 
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debted  to  her  at  the  time  in  a  large  amouDt,  for  rentR 
previously  collected  by  him  as  her  agent,  and  which  be 
longed  to  her.  It  appears,  therefore,  that  at  the  time  of 
the  date  of  this  note  the  defendant  was  actually  mdebted 
to  his  mother  over  $500,  for  cash  received  by  him  for 
rents  belonging  to  her,  and  interest  thereon.  Now  there 
is  not  a  particle  of  evidence,  outside  of  these  papers,  to 
show  that  the  defendant  ever  paid  his  mother  a  single 
•  shilling.  I  insist,  therefore,  that  the  evidence  shows  that 
there  was  no  consideration  for  this  note,  and  it  is  conse- 
quently void.  2d.  The  above  remarks  apply  equally  to 
the  agreement  to  pay  for  board,  and  the  receipt  in  full. 
And  in  addition,  it  may  be  said  that  before  the  dates  of 
these  last  papers,  respectively,  the  defendant  had  received 
a  still  larger  amount  of  rents,  and  also  between  $400  and 
$500  from  Gardiner.  I  insist  that  upon  this  evidence,  the 
agreement  to  pay  for  board,  and  the  receipt  in  full,  in 
the  absence  of  any  evidence  that  the  old  lady  knew  the 
state  of  the  accounts  between  them,  were  absolutely  void 
and  without  consideration.  3d.  But  if  wrong  in  the 
above  position,  still  each  and  every  of  these  papers  were 
presumptively  fraudulent  and  void,  and  incapable  of  being 
made  legal  and  valid  in  &vor  of  the  defendant,  against 
the  estate  of  his  mother,  upon  mere  proof  of  execution 
alone.  At  the  time  of  the  execution  of  these  papers  the 
defendant  was  the  agent  of  his  mother,  and  not  only  on 
account  of  the  existence  of  the  relation  of  principal  and 
agent,  but  also  of  that  of  parent  and  child,  between  the 
parties,  it  was  incumbent  upon  the  defendant,  before  the 
estate  could  be  made  liable  upon  either  one  of  them,  to 
show  that  it  was  fair  and  equitable  in  all  its  parts ;  that  it 
was  read  over  to,  and  understood  by,  this  old  lady,  before 
it  was  signed  by  her.  There  was  no  such  proof  given, 
and  the  surrogate  therefore  erred  in  allowing  and  giving 
effect  to  these  papers.     (Brock  v.  Barnes'  ExWs^  40  Barb, 
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521.  Lanring  v.  Itu8$ellj  13  id.  510,  524.  Sears  v.  Shafer, 
2  Seld.  268,  272.  Dent  v.  Bennett,  7  Sim.  539.  1  Story'« 
J^<2.  Juris.  §§  309,  315.)  As  already  stated,  there  is  no 
evidence  in  the  case,  outside  the  papers,  and  proof  of  their 
execution,  tending  in  the  slightest  degree  to  establish 
their  validity.  In  order  to  establish  a  claim  against  the 
estate  by  means  of  these  papers,  the  defendant  was  called 
upon  to  show  that  at  the  time  of  their  execution  the  old 
lady  was  fully  informed  of  the  state  of  accounts  between 
them,  how  much  the  defendant  had  received  from  her 
rents,  and  that  she  knew  the  contents  of  the  instruments 
to  which  her  signature  was  obtained.  It  seems  to  me  the 
case  presents  extraordinary  features,  which  call  for  the 
application  to  it  of  the  principle  above  stated;  and  in 
disregarding  this  principle  the  surrogate  erred,  and  his 
decree  should  be  reversed. 

n.  The  surrogate  also  erred  in  admitting  evidence.  He 
allowed  the  defendant  to  testify,  in  his  own  behalf,  to 
transactions  had  personally  between  himself  and  his  testa- 
trix. This  was  contrary  to  the  express  provisions  of  the 
statute.     (Code,  §  399.) 

m.  The  surrogate  also  erred  in  overruling  the  plain- 
tiff's claim  that  the  defendant  should  be  required  to  ren- 
der an  account  as  agent  of  his  testatrix,  under  oath,  in  the 
usual  manner.  The  defendant  had  been  the  agent  of  his 
mother  in  collecting  her  rents  and  other  moneys,  and  it 
was  a  case  where  the  law  should  compel,  and  does  require, 
him  to  render  an  account,  under  oath,  of  his  receipts  and 
disbursements  as  such  agent.  In  refusing  to  require  him 
to  render  such  an  account  the  surrogate  erred,  and  his 
decree  should  be  reversed.  (Wiggin  v.  GanSy  4  Sanc^f. 
646.)  The  decree  should  bel  reversed,  with  costs,  and  the 
case  remitted  to  the  surrogate,  with  directions  to  settle  the 
accounts  upon  proper  principles.  (Wagenery.  Reiletfy  4 
How.  195.) 
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By  the  Courts  James,  J.  It  is  a  well  settled  rule  of 
eqnify  jurisprudence,  that  all  gifts,  contracts,  or  benefits, 
from  a  principal  to  one  occupying  a  fiduciary  or  confiden- 
tial/relation to  him,  are  eonstructively  fraudulent  and  void. 
The  court,  in  such  cases,  acts  upon  the  principle  ''  that  if 
confidence  is  reposed,  it  must  be  faithfully  acted  upon ; 
if  infiuence  is  acquired,  it  must  be  kept  free  from  the  taint 
of  selfish  interest,  and  cunning  and  overreaching  bargains." 
''  ''  In  this  class  of  cases,  there  is  often  found  some  inter- 
mixture of  deceit,  imposition  or  overreaching  advantage, 
or  other  mark  of  positive  or  direct  fraud.  But  the  prin- 
ciple upon  which  courts  of  equity  act  in  regard  thereto, 
stands,  independent  of  any  such  ingredient,  upon  a  motive 
of  general  public  policy." 

Among  the  relations  subject  to  the  foregoing  rule  are 
those  of  parent  and  child,  attorney  and  client,  and  princi- 
pal and  agent  {8t(yn/9  Eq.  JurU.  §§  309  to  315.)  Story 
says :  *^  In  all  cases  of  this  sort,  the  principal  contracts  for 
the  aid  and  benefit  of  the  skill  and  judgment  of  the  agent, 
and  the  habitual  confidence  reposed  in  the  latter  makes  all 
his  acts  and  statements  possess  a  commanding  infiuence 
with  his  principal.  It  is  therefore  for  the  common  security 
of  all  mankind  that  gifts  procured  by  agents,  and  pur- 
chases made  by  them,  from  their  principals,  should  be 
scrutinized  with  a  close  and  vigilant  suspicion."  So  of 
notes,  bills,  contracts,  releases  and  obligations. 

Indeed,  agents  are  not  permitted  to  deal  validly  with 
their  principals  in  any  case,  except  upon  showing  the 
most  entire  good  faith,  a  full  disclosure  of  all  the  facts  and 
circumstances  attending  the  transaction,  and  an  absence 
of  all  undue  infiuence  or  imposition.  Transactions  which 
would  be  held  unobjectionable  between  other  parties,  are 
often  declared  void,  if  between  persons  occupying  confi- 
dential relations. 

In  the  present  case  the  relation  of  principal  and  agent 
existed  between  the  parties  to  the  note,  the  receipt  and 
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the  contract,  strengthened  by  the  further  and  other  rela- 
tion of  parent  and  child ;  the  parent  was  old  and  feeble ; 
she  was  at  least  seventy-seven  years  of  age  when  the  first 
instrument  bears  date ;  she  lived  with  her  son ;  the  instru- 
ments were  in  his  handwriting;  they  were  all  for  his  ben- 
efit ;  no  object,  benefit  or  advantage  appearing  to  the  other 
side. 

There  is  a  still  further  suspicious  circumstance ;  the  note 
was  dated  May  1,  1857,  the  agreement  to  pay  for  board 
December  9,  a  will  made  by  the  mother  giving  her  property 
to  the  respondent  and  his  brother  Daniel,  December  12, 

1857,  and  followed  by  the  receipt  dated  September  14, 

1858.  This  last  instrument  so  diminished  the  assets  that  the 
note  and  claim  for  board  swallowed  up  the  entire  estate. 

Upon  the  hearing  before  the  surrogate,  the  respondent 
barely  proved  the  signature  of  the  testatrix  to  the  several 
instruments  in  question.  He  offered  no  evidence  of  the 
facts  and  circumstances  under  which  they  were  made,  of 
their  consideration,  their  object  and  purpose,  their  freedom 
from  undue  influence  or  imposition  ;  or  of  good  faith. 

But  we  do  not  place  our  decision  in  this  case  upon  the 
ground  of  actual  fraud.  We  only  go  so  far  as  to  say  that 
the  respondent  occupied  a  confidential  relation  to  the  tes- 
tatrix at  the  time  the  aforesaid  instruments  purport  to  be 
executed;  that  because  of  that  relation  they  were  pre- 
sumptively fraudulent,  and  void  as  to  her  or  her  repre- 
sentatives, which  presumption  could  only  be  overcome 
by  actual  proof;  that  as  no  such  proof  was  made  or 
offered,  the  presumption  continued,  and  that  presumption 
should  have  caused  the  rejection  of  said  items.  In  this 
particular  the  surrogate  erred,  and  his  decree*  should  be 
reversed,  and  the  cause  remitted  for  rehearing ;  and  the 
costs  of  this  appeal  should  be  paid  by  the  executor  in 
person. 

[St.  Lawrbnob  Gbvbbal  Tbbh,  October  2, 1866.    £oeke8j  JameSf  Boaekram 
and  FotUr,  JuBtices.] 
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Bezin  a.  WiasT,  assignee  &;c.,  v$.  Eliphalbt  Wood. 

The  defendant  reodved  from  the  plaintiff's  assignors  certain  shares  of  stock, 
and  executed  an  instrument  acknowledging  the  receipt  thereof,  and  further 
saying,  therein,  "  which  stock  I  am  to  do  the  best  I  can  with,  and  have  one 
half  of  the  proceeds." 

HM 1.  That  there  was  not  an  absolute  sale  of  one  half  of  the  stock  to  the 
defendant 

2.  That  the  fliir  and  reasonable  constmction  of  the  agreement  was  that  the 
defendant  was  to  receive  the  certificates,  and  within  a  reasonable  time  dis- 
pose of  said  stock  upon  the  most  advantageous  terms  which  he  could  pro- 
cure, and  when  that  was  accomplished,  and  the  proceeds  were  realized,  he 
was  to  receive  one  half  thereof,  as  his  compensation. 

8.  That  the  sale  or  other  disposition  of  the  stock,  by  the  defendant,  was  a 
condition  precedent  to  his  acquiring  any  interest  in  such  stock,  or  the  pro- 

.  ceeds  thereof;  and  that  the  proceeds  of  the  stock  did  not  mean  the  stock 
itself. 

4.  That  if  the  defendant  had  told  the  stock,  fkirly,  at  whatever  price  he  could 
obtain,  he  would  have  been  entitled  to  retain  one  half  of  the  proceeds  of  the 
sale ;  but  that  having  retained  the  stock  for  more  than  ten  years,  without 
effecting  a  sale  thereof,  he  was  not  entitled  to  retain  one  half  of  such  stock 
as  his  own,  but  was  bound  to  account  to  the  plaintiff  for  said  stock,  together 
with  the  dividends  he  had  received  thereon.    HoasBOOH,  J.,  dissented. 

MOTION  for  a  new  trial,  upon  exceptions  ordered  to  be 
heard  in  the  first  instance  at  general  term. 

The  action  was  brought  by  the  plaintiff  as  assignee  of 
Gaylor  Sheldon  and  Alexander  G.  Sheldon,  against  the 
defendant,  to  recover  sixty  shares  of  the  stock  of  the 
Illinois  and  Mississippi  Telegraph  Company,  and  also  the 
sura  of  9630,  with  interest  thereon,  being  dividends  re- 
ceived by  the  defendant  upon  said  stock. 

On  the  15th  of  May,  1854,  the  said  Gaylor  and  Alexan- 
der G.  Sheldon  were  the  owners  of  said  stock,  which  was 
nominally,  of  the  value  of  $50  per  share.  And  on  that 
day  they  delivered  to  the  defendant  six  certificates  repre- 
senting the  said  stock,  and  the  latter  thereupon  executed 
and  delivered  to  the  said  Sheldons  an  instrument  in*  writ- 
ing of  which  the  following  is  a  copy:  "Reed.  Albany, 
May  15,  1854,  from  Sheldon  &  Wood,  sixty  shares  tele- 
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graph  stock,  amounting  to  the  nominal  amount  of  three 
thousand  dollars,  which  stock  I  am  to  do  the  best  I  can 
withy  and  have  one  half  of  the  proceeds."  The  defend- 
ant retained  the  said  Certificates  until  the  8th  day  of  De- 
cember, 1864,  when  the  plaintiff  demanded  them,  together 
with  the  dividends  which  the  defendant  had  received 
thereon,  amounting  to  $630,  and  the  defendant  refused  to 
surrender  the  same.  From  the  time  of  the  delivery  of 
said  certificates  up  to  said  8th  day  of  December,  1864, 
neither  the  said  Sheldons  or  the  plaintiff  in  any  manner 
interfered  to  prevent  a  sale  or  transfer  of  said  stock  by 
the  defendant.  The  defendant  did  not  sell  or  transfer 
such  stock,  but  retained  the  same,  collecting  and  retaining 
dividends  from  time  to  time.  All  that  the  defendant 
claims  to  have  done  was  to  carry  on  some  correspondence 
with  certain  third  parties,  in  reference  to  the  stock  and 
its  value,  and  expending  some  money  in  traveling  and 
negotiating  in  reference  to  a  contemplated  disposal  of  the 
stock.  The  court  decided  that  the  plaintiff  was  enti- 
tled to  recover  one  half  of  the  said  sixty  shares  of  stock, 
to  wit,  thirty  shares  thereof,  and  one  half  the  dividends 
declared  thereon,  with  interest  thereon  from  the  time  it 
was  received  by  the  defendant,  less  one  half  of  the  divi- 
dends received  by  the  plaintiffs,  with  interest;  and  directed 
a  judgment  that  the  defendant  surrender  up  one  half  of 
said  stock  to  the  plaintiff,  and  pay  the  one  half  of  the  divi- 
dends and  interest,  with  the  deductions  above  stated ;  and 
that  each  party  should  pay  his  own  costs,  unless,  upon 
appeal,  it  should  be  determined  that  the  plaintiff  was  enti- 
tled to  the  whole  of  the  stock ;  in  which  case,  the  plain- 
tiff was  to  have  costs.  The  plaintiff  excepted  to  the  part 
of  the  decision  of  the  court  which  determined  that  the  de- 
fendant was  entitled  to  one  half  of  the  said  stock  and 
dividends,  and  to  so  much  as  denied  the  plaintiff  the  costs 
of  the  action. 
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John  E.  Beynolds^  for  the  plaintiff. 

I.  The  whole  question  depends  upon  the  construction 
of  the  receipt  given  by  the  defendant,  for  the  stock  in 
question,  on  the  15th  of  May,  1854,  by  which  the  defend- 
ant acknowledged  the  receipt  of  the  stock,  "  which  stock 
I  am  to  do  the  best  I  can  with,  and  have  one  half  of  the 
proceeds."  The  stock  was  never  sold,  or  in  any  way  dis* 
posed  of  by  the  defendant,  and  it  is  submitted  that  the  de« 
fendant  never  acquired  any  title  to  any  portion  of  the 
stock,  and  the  plaintiff  was  entitled  to  recover  the  whole. 
1.  At  the  time  of  the  execution  of  the  receipt,  the  stock 
belonged  to  Gaylor  and  Alexander  G.  Sheldon,  and  the 
receipt  did  not  purport  to,  and  did  not  in  fact,  transfer 
any  title  in  it,  to  the  defendant.  It  remained  the  property 
of  the  Messrs.  Sheldon  until  it  was  transferred  to  the 
plaintiff.  2.  The  only  right  which  the  defendant  acquired, 
in  any  event,  was  to  *'  one  half  of  the  proceeds;"  and  that 
language  implies  that  the  defendant  was  to  sell  or  exchange 
the  stock  for  something  else,  and  of  that  other  thing,  be  it 
money  or  property,  the  defendant  would  be  entitled  to  one 
half.  The  proceeds  of  any  article  of  property  is  not  the 
property  itself.  (Doto  v.  The  Hope  Insurance  Go.^  1  Hall, 
166.  Havens  v.  Qray^  12  Mon.  71.  Whitney  v.  The  Amer- 
ican  Ins.  Co,^  3  Gowen,  210.)  3.  In  order  to  sustain'  the 
ruling  at  the  circuit,  it  must  be  held  that  upon  the  execu- 
tion of  the  receipt  or  agreement  the  legal  title  to  one  half  of 
the  stock  vested  in  the  defendant,  and  thus,  without  doing 
anything,  incurring  any  expense,  or  paying  any  consider- 
ation, he  became  owner  of  one  half  of  the  property;  and 
being  owner,  he  need  do  nothing  towards  converting  it 
into  money  or  other  property,  and  yet  be  entitled  to  one 
half  the  stock  for  which  he  has  done  nothing  and  paid  no 
consideration.  4.  The  true  construction  of  the  transaction 
is,  that  the  defendant  was  to  take  the  stock,  and  convert  it 
into  money  or  other  property,  and  for  his  services  in  so 
doing  he  should  be  entitled  to  one  half  the  proceeds  or 


474  OASES  IN  THE  SUPREME  COURT. 

■  ■■' 

Wight  V,  Wood. 

property  obtained  in  exchange.  5.  At  the  time  the  de- 
fendant received  the  stock  it  was  of  small  valae,  and  has 
since  become  valuable,  by  no  act  or  agency  of  the  defend- 
ant. Not  having  sold  the  stock  or  exchanged  it  for  other 
property,  the  contingency  has  not  arisen,  giving  him  any 
interest  in  it.  The  effort  to  sell  it  or  exchange  it  for  other 
property,  is  not  enough,  for  the  same  identical  shares  are 
not  their  proceeds^  in  any  sense. 

n.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

Samuel  Hand,  for  the  defendant. 

By  the  Gourty  Inoalls,  J.  We  are  unable  to  agree  with 
the  learned  justice,  in  the  conclusion  to  which  he  arrived, 
in  this  action.  There  certainly  was  not  an  absolute  sale 
of  one  half  of  the  stock  in  question,  to  the  defendant.  In 
my  judgment,  the  fair  and  reasonable  construction  of 
the  agreement  is  this :  The  defendant  was  to  receive  the 
certificates,  and  within  a  reasonable,  time  dispose  of  said 
stock  upon  the  most  advantageous  terms  which  he  could 
procure,  and  when  that  was  accomplished,  and  the  pro- 
ceeds were  realized,  he  was  to  receive  one  half  thereof,  as 
his  compensation.  The  sale  or  other  disposition  of  said 
stock  by  the  defendant  was  a  condition  precedent  to  his 
acquiring  any  interest  in  such  stock,  or  the  proceeds 
thereof.  The  receipt  does  not  state  that  the  defendant 
was  to  have  one  half  of  the  stocky  but  one  half  of  the  proceeds — 
clearly  contempltPting  a  conversion  of  the  stock  into  money 
or  some  other  property.  The  proposition  cannot  be  sus- 
tained, upon  principle  or  authority,  that  the  proceeds  of 
the  stock  means  the  stock  itself.  (Dow  v.  Whetten^  8  Wend. 
160.)  There  is  nothing  in  the  case  showing  that  custom 
or  usage  has  given  to  the  word  "proceeds,"  as  applied  to 
stocks,  a  meaning  at  variance  with  the  ordinary  definition 
of  the  word.    It  cannot  be  inferred  that  the  Sheldons  in- 
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tended  to  make  a  gift  to  the  defendant  of  one  half  of  said 
stock.  The  very  language  of  the  receipt  conflicts  with 
such  an  inference.  No ;  it  is  clear  that  the  defendant  was 
to  earn  an  mterest,  by  contributing  his  time  and  skill,  and 
thereby  effect  a  sale  of  the  stock  for  the  mutual  benefit 
of  himself  and  the  Sheldons.  There  was  conferred  upon 
the  defendant  an  unlimited  discretion  in  regard  to  the 
manner  of  disposing  of  the  stock,  and  surely  he  was 
allowed  more  than  a  reasonable  length  of  time  to  accom- 
plish the  object,  as  ten  years  elapsed  from  the  receipt  of 
the  certificate  and  the  demand  of  the  stock.  If  the  de- 
fendant had  sold  the  stock  fairly,  at  whatever  price  he 
could  obtain,  he  would  have  been  entitled  to  retain  one ' 
half  of  the  proceeds  of  such  sale.  I  am  at  a  loss  to  under- 
stand why  the  defendant  should  be  allowed  to  retain  one 
half  of  said  stock.  It  is  stated  that  he  corresponded,  more 
or  less,  with  third  parties,  and  expended  some  money  in 
traveling  with  a  view  to  the  disposition  of  the  stock ;  but 
it  does  not  appear  how  much  money  he  expended,  or  how 
much  time  he  devoted  to  the  enterprise.  It  does  appear 
that  he  has  received,  in  dividends,  $630.  One  half  of 
which  would,  probably,  amply  compensate  the  defendant 
for  all  that  he  had  expended  in  the  matter.  It  does 
not  appear  that  the  stock  has  materially  changed,  as  to 
value.  "We  are  unable  to  discover  upon  what  principle 
of  law  or  equity  the  defendant  can  reasonably  claim  to 
retain  any  portion  of  said  stock.  If  it  appeared  that  the 
Sheldons  had  prevented  or  embarassed  the  sale  of  said 
stock,  and  had  not  allowed  the  defend&nt  ample  time  to 
dispose  of  the  same,  a  very  different  question  would  be 
presented  for  our  consideration.  It  is  suggested  that  the 
Sheldons  should  have  exacted  a  sale  before  demanding 
the  stock.  I  cannot  agree  to  this  proposition,  as  it  is  evi- 
dent that  the  stock  was  placed  in  the  hands  of  the  defend- 
ant for  that  purpose,  and  he  was  left  in  the  undisturbed 
possession  thereof,  for  the  period  of  about  ten  years,  and 


476  C4SES  IN  THE  SUPREME  COURT. 

Wight  9.  Wood. 

— — »—        —— .»  •  •  I. 

no  farther  action  was  necessary,  or  could  reasonably  be 
required  of  the  Sheldons  to  inform  the  defendant  in  regard 
to  his  duty.  "We  are  therefore  of  opinion  that  the  defend- 
ant acquired  no  title  to  the  said  stock,  and  that  the  court 
erred  in  awarding  to  him  one  half  thereof ;  and  for  this 
reason  a  new  trial  should  be  granted,  with  costs  to  abide 
the  event  of  the  action. 

HoGEBOOM,  J.,  (dissenting.)  The  facts  of  this  case,  as 
assumed  or  proved,  lie  within  a  narrow  compass.  The 
defendant  received  certain  shares  of  stock,  of  the  plain* 
tiff's  assignors,  to  do  the  he%t  he  eotUd  with  them,  and  have 
one  half  of  the  proceeds.  He  did  the  best  he  could  with 
them,  (and  so  &r  as  appears,  that  any  body  could,)  and 
claims  one  half  of  their  present  value,  or  the  proceeds  of 
any  sale  that  may  be  made  or  ordered.  The  stock  has  not 
beeu  actually  sold;  the  defendant,  in  the  exercise  of  a 
wise  discretion,  finding  it  appreciating  in  the  market,  con- 
cluded it  was  best  to  retain  it  on  hand.  The  plaintiff^ 
finding  it  actually  unsold,  claims  the  whole  stock  as  his, 
forbids  a  sale  by  the  defendant,  and  brings  this  action  to 
compel  a  transfer  of  the  whole  to  him,  including  one*  half 
of  the  dividends.  It  is  proved  or  conceded  that  the  de- 
fendant has  spent  time  and  money  and  his  best  exertions 
in  managing  the  stock,  with  a  view  to  its  ultimate  dispos- 
ition. The  dividends  of  late  years  have  constantly  in- 
creased in  amount,  and  we  may  reasonably  conclude  the 
stock  has  a  higher  market  value  than  ever  before.  It  is 
not  denied  but  that  the  defendant  had  absolute  authority 
to  sell  the  stock  one  moment  before  the  suit  was  com- 
menced, and  for  aught  I  can  see,  had  such  authority  after* 
wards,  not  being  restrained  by  injunction ;  though  he  was 
forbidden  to  sell  by  the  plaintiff,  and  chose,  as  he  law- 
fully might,  to  act  in  conformity  to  that  prohibition.  Of 
that  the  plaintiff  cannot  complain,  and  must  accept  the 
position  of  having  disabled  him  to  sell.     I  think  both  the 
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legal  and  equitable  couBeqaencea  from  this  sti^te  of  things 
very  plain ;  and  these  are,  tha^  the  plaintiff  cannot  take 
away  that  stock  from  the  defendant  without  accounting  to 
him  for  one  half  of  its  value  or  proceeds. 

There  are  three  questions  in  the  case :  Ist.  Is  the  pres- 
ent condition  of  the  q^se  a  cams  omissvSf  or  is,  it  embraced 
by  the  contract  ? 

2d.  Is  the  plaintiff's  construction  of  the  contract  the 
right  one  ? 

3d.  If  not,  has  the  court  below  made  the  proper  decree ; 
or  is  it  one  of  which  the  plaintiff  can  complain  ? 

L  I  think  the  case  is  within  the  contract  The  power 
given  to  the  defendant  over  the  stock  is  an  authoriiy 
coupled  with  an  interest  I  doubt  if  it  could  have  been 
reclaimed  by  the  plaintiff's  assignors  immediately  after  its 
execution.  The  defendant  had  rights  under  it,  as  well  as 
the  plaintiff.  But  it  is  not  necessary  to  consider  that 
question.  The  defendant  acted  under  it  for  a  series  of 
years— performed  services — devoted  time — expended  mon- 
ey in  the  execution  of  the  trust.  He  did  just  what  the 
contract  called  for ;  and  all  the  contract  called  for,  unless 
it  was  a  sale  of  the  property,  which  will  be  presently  con- 
sidered. I  think  the  contract  was  intended  to  embrace 
every  possible  contingency.  This  is  independent  of  the 
question  whether  the  defendant  fully  performed  the  con- 
tract, or  not 

n.  The  plaintiff  claims  that  if  the  defendant  did  not 
sell,  he  lost  entirely  his  claim  to  one  half  of  the  proceeds. 
This  is  neither  just  nor  legal.  It  might  well  be  that  the 
very  best  thing  the  defendant  could  do  with  the  stock 
(and  this  he  was  bound  by  the  contract  to  do)  would  be 
that  he  should  not  sell.  Under  such  circumstances^  a  sale 
would  be  a  violationy  and  not  a  peffarmance  of  duty.  In 
such  case  an  action  would  not  lie  for  compelling  a  trans- 
fer of  the  stock,  or  for  damages  for  not  making  a  sale. 
But  assume  that  the  time  had  elapsed  in  which  a  sale 
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ought  to  have  been  had.  Then  the  defendant  would 
doubtless  be  liable  in  dan^ages,  if  he  had  not  done  as  well 
as  he  could.  But  still  the  stock  would  not  be  the  plain- 
tilF's.  The  defendant  would  be  liable  for  the  difference 
in  value  between  the  present  price  of  one  half  of  the  stock 
and  what  it  would  have  brought  if  sold  at  the  proper 
time ;  that  is,  that  in  the  event  that  a  sale  was  absolutely  in- 
dispensable to  be  had  under  the  contract,  which  I  doubt 
The  stock  in  its  present  condition,  grown  up  to  be  a  valu- 
able stock,  yielding  large  dividends,  may,  without  violence 
to  language,  be  said  to  be  the  proceeds,  prodiict  or  restUt  of 
the  original  comparatively  worthless  and  unmarketable 
stock  in  the  condition  it  was  when  placed  in  the  defend- 
ant's hands. 

III.  But  assume  a  sale  to  be  necessary ;  the  consequence 
of  not  selling  is  not  to  make  the  stock  the  plaintiff's; 
especially  when  the  plaintiff  forbids  a  sale.  The  true 
legal  consequence  is  that  a  sale  should  be  ordered,  and  the 
proceeds  equally  divided  between  the  parties,  subject,  if 
the  defendant  had  been  guilty  of  a  violation  of  duty,  to  a 
deduction  of  such  damages  as  the  plaintiff  had  sustained 
by  not  making  an  earlier  sale.  In  the  present  case  no 
damages  are  pretended  to  have  been  sustained,  and  the  true 
as  well  as  equitable  rule  was  to  order  a  sale  and  to  divide 
the  proceeds.  Perhaps  in  strictness  this  should  have  been 
the  order  of  the  court.  But  the  order  actually  made  was 
equally  favorable  to  the  plaintiff,  and  he  has  no  cause  to 
complain.  He  can  sell  the  stock,  himself,  and  thus  real- 
ize the  precise  result  contemplated  by  the  contract,  and 
take  one  half  of  the  proceeds. 

The  disposition  of  the  case  made  by  the  court  below,  as 
to  costs,  is  not  a  matter  of  which  the  plaintiff  can  right- 
fully complain.  He  demanded  more  than  he  was  entitled 
to,  to  wit,  the  transfer  of  the  whole  stock,  and  did  not  offer 
to  account  for  the  dividends  he  had  received.    He  was  at 
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least  equally  in  fault  with  the  defendant,  and  cannot  object 
that  costs  were  not  imposed  on  either  party. 

I  think  the  disposition  made  of  the  case  at  the  circuit 
was  right,  and  should  be  sustained.  Perhaps  the  case  suf- 
ficiently raised  questions  of  doubt  and  importance  to  justify 
a  division  of  the  costs  on  the  appeal  as  well  as  in  the  original 
tribunal,  and  I  am  therefore  content  that  a  new  trial  should 
be  denied,  and  that  judgment  should  be  rendered  for  the 
plaintiff  in  accordance  with  the  disposition  of  the  case  at 
the  circuit,  without  costs  of  appeal  to  either  party. 

New  trial  granted. 

■ 

[Albavt  Qbhbbal  Tbbx,  May  6,  1867.  Feekham,  IngalU  and  Eogehoom, 
JusticeB.] 
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Francis  Kowing  vb.  "Washington  Manlby  and  Frederick 

A.  Mayhbw. 

Where  goyemment  bonds,  deposited  with  the  defendants,  by  the  plaintiff,  with 
express  instractions  not  to  deliver  them  to  any  person  except  upon  his  writ- 
ten order,  were  subsequently  obtained  from  them,  by  the  plaintiff's  wife, 
fraudulently,  by  means  of  a  forged  order  purporting  to  be  signed  by  him ; 
Hdd  that  the  plaintiff,  being  legally  responsible  for  the  fraud  of  his  wife,  he 
could  not  recoTer  from  the  defendants  the  value  of  the  bonds. 

The  rule  of  the  common  law,  on  this  subject,  is  not  changed,  or  affected,  by 
the  legislation  in  this  State  giving  to  married  women  the  control  of  their 
property.  While  the  recent  statutes  relieve  them  from  many  of  the  disabilities 
formerly  resulting  from  the  marital  relation,  they  do  not  discharge  the  hus- 
band from  the  liabilities  which  that  relation  imposed  on  him  for  the  torts  of 
his  wife. 

THIS  case  is  presentea  npon  exceptions  taken  at  the  trial , 
and  ordered  to  be  heard  at  the  general  term  in  the 
first  instance. 

The  plaintiff  Kowing,  in*  September,  1865,  left  in  the 
defendants*  custody  certain  U.  S.  securities,  which  the  de- 
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fendants  had  purchased  for  him.  After  the  bonds  had 
been  so  deposited,  in  November,  1865,  Kowiug  sent  the 
defendants  directions,  in  writing,  not  to  deliver  his  bonds 
to  any  person,  except  upon  his  written  order.  In  January, 
1866,  Mrs,  Mary  P.  Kowing,  the  plaintiff's  wife,  presented 
to  these  defendants  a  written  order  for  these  bonds ;  pur- 
porting  to  be  signed  by  the  plaintiff.  The  defendants,  in 
entire  good  faith,  believing  the  signature  of  Sowing  to 
that  order  to  be  genuine,  delivered  the  bonds  to  Mr& 
Sowing,  under  the  order,  and  took  her  receipt 

The  plaintiff  repudiated  this  order,  and  alleged  it  to  be 
a  forgery ;  and  brought  this  suit  against  the  defendants 
for  the  value  of  the  bonds. 

The  case  was  tried  at  the  circuit,  in  Kings  county,  before 
Judge  Gilbert  and  a  jury.  At  the  close  of  the  testimony, 
the  counsel  for  the  defense  moved  to  dismiss  the  complaint 
on  the  whole  testimony,  on  the  following  grounds : 

1.  That  the  delivery  of  the  bonds  to  the  wife  of  the 
plaintiff  was  a  delivery  to  the  plaintiff.  Her  possession 
was  his  possession. 

2.  If  the  order  given  was  genuine,  the  delivery  was  by 
order  of  the  plaintiff. 

3.  If  the  order  was  a  forgery,  and  as  she  obtained  the 
bonds  on  this  order,  she  was  guilty  of  a  tort,  for  which  the 
plaintiff,  her  husband,  is  liable.  And  an  action  would  lie 
by  these  defendants  against  both  the  plaintiff  and  his  wife, 
to  recover  the  same  sum  which  the  plaintiff  asks  to  recover 
in  this  action  against  the  defendants,  and  therefore  this 
action  cannot  be  maintained. 

4.  The  plaintiff's  liability  for  the  tort,  in  and  of  itself,  ia 
an  answer  to  his  ability  to  have  a  claim  founded  on  that 
tort ;  if  otherwise,  it  would  work  an  absurdity  in  law. 

The  motion  was  denied,  and  the  defendants  excepted. 

The  judge  instructed  the  jury  that  if  the  order  was  not 
genuine,  the  defendants  werer  liable,  and  directed  them  to 
answer  specially  certain  questions.    The  jury  found  speci* 
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ally,  1.  That  the  order  presented  by  the  wife  wae  a 
forgery.  2.  That  the  bonds  were  delivered  under  that 
order.  3.  That  the  wife  was  cognizant  of  the  forgery, 
and  fraudulently  procured  the  bonds  by  means  of  it 

And  on  these  facts  the  jury  found  a  verdict  for  the 
plaintiff  for  $10,641.60. 

The  defendants  having  excepted  to  the  instructions  as 
to  the  validity  of  the  order^  in  case  it  was  forged,  the  ex- 
ceptions were  ordered  to  be  heard  at  the  general  term. 

c7.  0.  Dyheman^  for  the  plaintiff* 

D.  T.  Walden  and  JarM%  IfmoU,  for  the  defendants. 

1  The  bonds,  when  delivered  to  the  wife,  in  the  view 
of  the  law,  came  to  the  possession  of  the  plaintiff.  Whether 
the  wife  had  authority  to  receive  the  same  or  not,  the  de- 
liveiy  to  her  was  in  law  a  delivery  to  him.  The  principles 
of  the  common  law  control  the  matter,  and  the  relation  of 
these  parties  is  to  be  determined  by  the  rules  of  the  com- 
mon law,  applicable  to  husband  and  wife.  A  wife,  at 
common  law,  cannot  possess  personal  property ;  her  pos- 
session is  the  possession  of  the  husband.  (Per  Walhevj 
Ch.  cT'.,  m  Ball  V.  Bdly  adm'rn  1  Alabams^  iSel  Oa9.  463.) 
"A  delivery  to  the  wife  is  a  delivery  to  the  husband, 
and  the  possession  of  the  wife  is  the  possession  of  the  hus- 
band." (Machen  v.  Maehen^  15  Ala.  Bep.  373.  MejDaniel 
V.  WhiUman,  16  id.  343.  Mason  v.  MaNeUy  23  id.  214,  217. 
WiUker  v.  Fenner,  28  id.  367.  Olaneejf  on.  Smh  oaid  Wife^ 
1, 2, 3.)  And  this  is  so,  even  if  the  wife  obtaina  possession 
by  a  conversion.  I^  therefore,  in  this  case  the  wife  ob- 
tained possession  wrongfully  from  the  defendants,  her 
conversion  was,  in  law,  to  the  use  of  her  husband,  because 
her  possession  is  his  possession.  {BaeotCs  Ah.  ^^  Boaron  dt 
Feme**  L.  2  Saund.  47,  i  Saund.  PI.  (k  Ev.  870.  Bing. 
on  Gov.  257,  and  eases  cited.)    IS,  therefore,  as  a  matter  of 
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law,  by  the  possession  of  the  wife  the  husband  was  in 
possession,  he  cannot  maintain  this  action  to  recover 
possession  of  the  defendants,  or  the  value  of  the  property. 

n.  K  the  wife  obtained  these  bonds  on  a  forged  order, 
as  alleged  by  the  plaintiff,  then  she  was  gailty  of  a  tart  for 
which  the  husband  is  liable,  and  an  action  would  lie  by 
the  defendants  against  both  the  plaintiff  and  his  wife,  to 
recover  the  same  sum  which  the  plaintiff  in  this  action 
seeks  to  recover  against  the  defendants.  (1  Chitty's  PI  92. 
1  Parsons  an  Cant.  1  StephenSy  N.  P.  746.  Hortan  v.  Payne^ 
27  Haw.  Pr.  374  Solaman  v.  Waas,  2  Eiltan,  G.  P.  179. 
McQueen's  Hush,  and  Wife,  43  Law  Lib.  If.  S,  125,  126,  dc. 
Beeves'  Domestic  Bel  3d  ed.  Parker's  Notes,  148, 149,  marg. 
72,  73.  Oovlding  v.  Davidson,  26  JV.  T.  Bep.  604)  The 
husband  could  be  charged  in  execution  on  the  judgment, 
and  both  by  person  and  by  his  property,  held  to  satisfy 
the  claims.  {Solomon  v.  Waas,  2.  Hilton,  179.)  His  liability 
for  the  tort,  in  and  of  itseli^  is  an  answer  to  his  ability  to 
have  a  claim  founded  on  that  tart.  If-  otherwise,  it  would 
work  an  absurdity  in  the  law.  (See  also  5  Gar,  &  P.  484 ; 
3  Q.  B.  310 ;  9  Exeh.  4Sli.) 

in.  To  prevent  circuity  of  actions,  the  law  will  bar  the 
plaintiff's  recovery ;  for  it  is  a  rule,  that  if  the  facts  upon 
which  the  plaintiff  relies  to  recover  will  charge  him,  and 
create  a  liability  on  his  part, to  the  same  amount,  the  court 
will  prevent  his  recovery.  {Broom's  Maxims,  marg.  p.  309, 
and  cases  cited,  Sth  Am.  ed.  per  Lord  Denman,  Gh.  J.  Waimes- 
ley  V.  Cooper,  11  A.  &  E.  221.  Lewis,  Ch.  J.,  15  Gom.  Benchy 
62.  Garr  v.  Stephens^  9  Bam.  ^  Or.  758.  Simpson  v.  Swan, 
3  Gamph.  291, 293.  Turner  v.  Dames,  2  William's  Saund.  B. 
150,  note  2.)  In  an  action  for  tort,  for  the  conversion  by  the 
wife,  brought  by  the  defendants,  the  suit  would  be  against 
both  husband  and  wife.  The  law  of  1862  does  not  permit  her 
to  be  sued  alone  for  her  tarts  ;  her  position  is  now  as  at  com- 
mon law,  and  the  provisions  of  that  act  only  apply  to  cases 
where  she  can  sue  alone.  {Horton  y.  Payne^  27  How.Pr.  374) 
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lY.  Although  an  action  for  a  tart  of  the  wife  lies  against 
the  husband  and  wife  jointly,  the  tart  is  the  tart  of  the 
husband ;  he  is  taken  in  execution,  and  his  property  must 
answer  for  the  damages.  The  rule  requiring  her  to  be 
joined,  is  merely  a  rule  of  practice. 

Y.  The  verdict  should  be  set  aside  and  a  new  trial 
granted ;  unless  judgment  is  ordered  for  the  defendants. 

By  the  Courts  Lott,  P.  J.  Two  material  facts  are  estab- 
lished by  the  special  findings  of  the  jury  in  this  case ; 
first,  that  the  bonds  in  question  were  delivered  by  the  de- 
fendants to  the  plaintiff's  wife  without  his  written  order ; 
and,  second,  that  such  delivery  was  fraudulently  obtained 
by  her.  The  plaintiff  had  given  the  defendants  express 
instructions  not  to  deliver  the  bonds  to  any  person  except 
upon  such  an  order.  The  first  finding,  unaffected  by  the 
second,  would  therefore  be  sufficient  to  charge  the  defend- 
ants with  their  value.  8o,  on  the  other  hand,  the  fraud 
practiced  by  the  plaintiff's  wife  upon  the  defendants  has 
made  him  responsible  for  the  consequence  of  that  fraud. 
{See  Beeves^  Domestic  BelatianSy  72 ;  2  KenCs  Com.  149,  ike,; 
Omlding  v.  Davidson,  26  N.  Y.  Bep.  604,  dkc.)  This  rule 
of  the  common  law  is  not  changed  or  affected  by  the  legis- 
lation in  this  State,  giving  married  women  the  control  of 
their  property.  While  it  relieves  them  from  many  of  the 
disabilities  formerly  resulting  from  the  marital  relation,  it 
does  not  discharge  the  husband  from  the  liabilities  which 
that  relation  imposed  on  him  for  the  torts  of  his  wife. 

Under  such  circumstances  the  plaintiff  should  not  be 
permitted  to  recover  of  the  defendants  damages  resulting 
from  an  act  of  the  defendants  that  was  caused  by  a  fraud 
for  which  he  himself  is  legally  responsible.  If  he  himself 
had  been  a  participant  in  the  fraud,  there  certainly  could 
not  have  been  any  recovery ;  and  there  is  no  reason  or 
principle  why  he  should  stand  in  a  better  situation  when 
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the  la^  makes  him  responsible  for  the  act»  although  he 
had  no  actnal  participation  in  it 

If  the  plaintiff  shoold  be  permitted  to  recover  in  this 
snit,  the  defendants  could  immediately  commence  and 
maintain  an  action  against  him  and  his  wife,  jointly,  in 
which  a  recovery  would  be  had,  to  the  amoant  of  his  judg- 
ment, for  damages  against  them.  Such  a  circuity  of  action 
would  be  inconsistent  with  the  ends  of  justice,  and  with 
the  principles  which  now  prevail  in  the  enforcement  of 
civil  remedies. 

These  views  lead  us  to  the  conclusion  that  the  general 
verdict  was  unauthorized,  and  as  the  last  special  finding 
of  fact  is  inconsistent  with  that  general  verdict,  it  must, 
under  section  262  of  the  Code,  control  the  latter,  and  the 
defendants  are  accordingly  entitled  to  judgment  thereon, 
with  costa 

[Ddtohbbb  Qbnbbal  Term,  May  14, 1868.    Lott,  P.  J.,  and  /.  I.  jBamara, 
OiXberi  and  Tappm^  Juetices.] 
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In  an  action  against  ■toddiolderB  of  a  corporation,  bronght  by  a  crediUn*,  to 
charge  them  indiridaaUy  with  a  debt  of  the  corporation,  a  Jodgment  obtained 
against  the  corporation  is  sofficient  evidence  of  its  indebtedness  to  charge  the 
defendants,  unless  sho^  to  have  been  obtained  through  collusion  or  fraud. 

Where,  by  statute,  stockholders  are  made  liable  for  all  the  debts  of  a  corpo- 
ration, to  an  amount  equal  (o  the  amount  of  stock  held  by  them,  they  are  so 
liable  as  partners,  on  the  Indebtedness,  as  original  debton,  at  the  moment 
the  contract  with  the  company  is  completed. 

And  although  the  statute  contains  a  prohibition  against  suing  the  stockholders, 
HparaMfft  until  a  Judgment  has  been  obtained  against  the  company,  yet  if  it 
gives  the  right  to  a  creditor  to  sue  one  or  all  of  the  i tookholdera  taffethir  with 
the  corporation,  and  on  the  recovery  of  a  judgment  against  the  corporation, 
authorizes  a  Judgment  against  the  stockholders  also,  there  is  no  period  of 
time,  after  the  debt  is  incurred  by  the  company,  when  a  cause  of  action  does 
not  exist  against  the  stockholders ;  and  if  suit  is  not  brought  against  them 
within  six  years,  it  will  be  barred  by  the  statute  of  limitations. 
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APPEAL  by  the  defendants  from  a  judgment  entered 
npon  a  trial  before  the  court,  without  a  jury. 

The  action  was  brought  against  the  defendants  as  stock* 
holders  of  the  Kewtown  and  liTorth  Hempstead  Plank 
Boad  Company,  to  recover  a  debt  owing  by  said  company. 
The  debt  was  due  from  the  company  on  the  Ist  of  January, 
1855.  An  action  was  commenced  by  the  plaintiff,  against 
the  corporation  and  certain  of  its  stockholders,  on  the  1st 
of  June,  1855,  but  was  dismissed,  as  to  the  stockholders, 
and  on  the  9th  of  August,  1860,  judgment  was  recovered 
l^inst  the  corporation,  for  $5493.97,  upon  which  an  ex- 
ecution was  issued  and  returned  unsatisfied. 

The  present  action  was  commenced  in  June,  1862.  The 
defendants,  by  their  answer,  set  up  the  statute  of  limita- 
tions as  a  defense,  and  denied  the  indebtedness.  The  case 
was  tried  in  1864,  before  the  court  without  a  jury.  The 
plaintiff  gave  in  evidence  the  judgment  recovered  against 
the  corporation,  and  the  execution  issued  tiiereon.  XTpon 
this  proof  the  judge  found  the  indebtedness  of  the  com- 
pany, and  that  the  cause  of  action  accrued  within  sixteen 
yeai^  prior  to  the  commencement  of  the  action,  but  over^ 
ruled  the  defense,  on  both  p'bints,  and  gave  judgment  for 
the  plaintiff. 

A.  Lofty  for  the  appellants. 

A.  Hagner  and  W.  J.  OogstveUy  for  the  respondent. 

iKaBAHAM,  J.  Two  questions  are  raised,  in  this  case. 
1.  Whether  proof  of  the  judgment  was  sufficient  evidence 
of  the  indebtedness  of  the  company,  to  charge  a  stock- 
holder.   2.  Whether  the  statute  of  limitations  barred  the 

■ 

action. 

I.  TJpon  the  trial  of  the  cause  the  plaintiff  introduced  in 
evidence  the  judgment  recovered  against  the  company  and 
the  execution  issued  thereon,  and  rested.    The  defendants 
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moved  for  a  nonsuit,  on  the  ground  that  no  debt  had  been 
proved  against  the  company,  and  that  the  plaintiff's  claim 
was  barred  by  the  statute'.  The  court  denied  the  motion, 
and  the  defendants  excepted. 

The  act  under  which  the  liability  is  sought  to  be  en- 
forced (Laws  of  1847,  cA.  210)  provides  that  the  stock- 
holders shall  be  liable  in  their  individual  capacity,  for 
the  payment  of  the  debts  of  such  company,  &c.,  to  be 
recovered  of  the  stockholder  who  is  such  when  the  debt 
is  contracted,  (§  14,)  and  also  provides  <'  that  no  suit  shall 
be  brought  against  such  stockholder,  until  judgment  on 
the  demand  shall  have  been  obtained  against  the  company, 
and  execution  thereon  returned  unsatisfied."  (§  46.) 

In  Bailey  v.  Baneker,  (3  Hill,  188,)  Bronson,  J.,  says  of 
this  liability  of  the  stockholders :  "  We  have  considered 
this  and  other  charters  of  a  similar  character  as  placing 
the  stockholders  on  the  same  footing  as  though  they  had 
not  been  incorporated,  and  making  them  answerable  as 
partners,  for  the  debts  of  the  company."  Again :  "  The 
suit  against  the  stockholders  is  not  based  upon  the  judg- 
ment, but  upon  the  original  demand,  and  the  creditor  is 
to  recover  the  same."  And  in  that  case  the  court  held 
the  plaintiff  was  not  entitled  to  recover  the  costs  in  the 
judgment  against  the  corporation. 

In  WitherAead  v.  AUen,  (28  Barb.  661,)  (a)  James,  J., 
says  the  shareholders  are  placed  precisely  on  the  same 
ground  as  though  not  incorporated,  and  answerable  as  part- 
ners for  all  debts  contracted  by  the  association.  Then  the 
shareholders  are  the  principal  debtors,  and  the  statute 
suspends  action  against  them  personally,  until  redress  has 
been  sought  against  the  company.  In  that  case  Judge 
James  expresses  his  opinion  that  the  stockholders  are 
liable  for  the  debt  after  it  is  merged  in  the  judgment^  and 
for  the  costs  in  the  judgment,  but  adds:  '*  the  extent  of 
liability  does  not  arise  on  this  appeal." 

(a)  Reversed,  m  the  Court  of  Appeals.    (8  Keyet,  662.) 
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In  Coming  v.  McGullaughj  (1  JV^  T.  47,)  the  whole  ques- 
tion is  thus  concisely  stated  upon  these  two  sections  taken 
together.  The  personal  liability  of  the  stockholder  for  the 
payment  of  the  debt  is  immediate  and  absolute,  the  moment 
the  debt  is  contracted  or  incurred  by  the  company;  but  the 
recourse  of  the  creditor,  by  suit,  to  the  stockholder,  upon 
that  personal  liability,  is  deferred  until  he  shall  have  first 
exhausted  his  remedy  at  law  against  the  corporation,  or  the 
corporation  shall  be  dissolved.  And  Bronson,  J.,  in  the 
same  case,  says :  ^'  The  stockholders  were  answerable  to 
the  creditors  of  the  company  as  original  and  principal 
debtors,  though  the  creditors  were  first  to  exhaust  their 
remedy  against  the  corporation." 

In  Belmont  v.  Oolemany  (21  JV.  F.  Bep.  96,)  this  question, 
whether  the  judgment  was  evidence  of  indebtedness, 
against  the  stockholder,  was  discussed  at  some  length,  by 
Bacon,  J. ;  but  the  case  was  disposed  of  on  other  grounds, 
and  on  this  point,  the  court  was  equally  divided. 

It  will  be  seen  from  this  review  of  the  cases,  that  the 
question  whether  the  judgment  is  prima  facie  evidence  of 
indebtedness,  against  the  stockholders,  is  involved  in  much 
difiiculty,  and  by  the  Court  of  Appeals  is  considered  a 
doubtful  question.  I  am  not  disposed,  under  these  con- 
flicting decisions,  to  depart  from  the  opinion  of  the  learned 
judge  before  whom  the  case  was  tried,  and  would  apply 
to  this  case  the  decision  in  Slee  v.  Bloomy  (20  John.  668,) 
that  the  judgment  debt  against  the  corporation  is  binding 
on  the  stockholders,  unless  shown  to  have  been  obtained 
through  collusion  or  fraud. 

n.  The  other  question,  as  to  the  statute  of  limitations, 
is  the  only  remaining  one,  in  this  case.  There  can  be  no 
difficulty,  under  the  decisions  which  I  have  cited,  in  hold- 
ing that  the  liability  of  the  stockholder  is  created  at  the 
same  time  that  the  indebtedness  of  the  company  takes 
place.  All  the  cases  hold  the  stockholders  to  be  liable  as 
partners,  on  the  same  footing  as  persons  interested  in 
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private  associationfl  are  the  principal  debtors.  If  there 
waa  no  suspension  of  the  right  to  sue,  there  could  be  no 
doubt  that  the  lapse  of  six  years  after  the  claim  was  pay-^ 
able,  would  bar  the  action.  Nor  can  there  be  any  doubt 
that  if  the  right  of  action  is  suspended  against  the  stock- 
holder until  a  judgment  is  recovered  against  the  corpora- 
tion, and  execution  issued  and  returned,  the  statute  does 
not  commence  to  run  until  the  plaintiff  has  a  right  to 
bring  an  action  against  the  stockholder. 

By  section  91  of  the  Code  the  limitation  to  bringing  the 
action  is  six  years.  By  section  74,  the  action  can  only  be 
commenced  within  that  time  after  the  cause  of  action  has 
accrued.  And  by  section  105  it  is  provided  that  when  the 
commencement  of  an  action  shall  be  stayed  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  prohibition 
shall  not  be  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

It  is  apparent  from  these  provisions  that  in  cases 
where  the  creditor  is  prohibited  from  suing  the  stock- 
holder until  judgment  is  recovered  against  the  company, 
the  six  years  does  not  commence  to  run  until  the  recovery 
of  such  judgment,  because  until  then  the  creditor  had  no 
right  to  bring  the  action.  If  that  were  all  in  this  case,  on 
this  question,  there  would  be  no  difficulty  in  disposing  of 
the  case  in  the  plaintiff's  favor. 

The  statute  {Lam  of  1847,  eh.  210,  §  46)  provides  that 
the  plaintiff  may  include  as  defendants  any  one  or  more 
of  the  stockholders  who  shall  be  claimed  to  be  liable  to 
contribute  to  the  plaintiff's  claim,  and  provides  for  the 
recovery  of  judgment  against  such  stockholders,  if  judg- 
ment is  recovered  against  the  company.  Here  there  is  a 
clear  right  of  action  given  against  the  stockholder,  at  the 
moment  the  debt  is  due  from  the  corporation.  There  is 
nothing  to  prohibit  such  action,  for  a  moment ;  and  in 
fact  such  an  action  was  commenced  agaitist  the  company 
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and  some  of  the  stockholdera^  bat  was  not  prosecuted  as 
to  the  latter,  for  some  cause  that  does  not  appear. 

We  have  then  this  state  of  facts.  The  stockholders  are 
liable  for  all  the  debts  of  the  company  to  an  amount  equal 
to  the  amount  of  stock  held  by  them,  and  are  so  liable  as 
partners,  on  the  indebtedness,  as  original  debtorSi  at  the 
moment  the  contract  with  the  company  is  completed. 
The  statute  contains  a  prohibition  against  suing  the  stock- 
holders separately  until  a  judgment  is  recovered  against 
the  corporation,  but  gives  the  right  to  the  creditor  to  sue 
one  or  all  of  the  stockholders  with  the  corporation,  and 
on  recovering  judgment  against  the  corporation,  gives  a 
judgment  against  the  stockholder. 

There  is  no  period  of  time,  then,  when  a  cause  of  action 
does  not  exist  against  him,  at  any  time  after  the  debt  is 
incurred  by  the  company.  It  is  true  that  a  particular 
mode  of  proceeding,  viz.,  a  separate  action  against  the 
stockholder,  is  restrained;  but  this  does  not  affect  the 
general  right  to  sue  both  the  company  and  all  the  stock- 
holders, or  any  of  them.  It  cannot  be  said  that  the  right 
of  action  against  the  stockholders  is  either  surrendered  or 
prohibited.  That  right  is  just  as  perfect  at  the  time  of 
commencing  the  action  against  the  stockholders  as  it  is 
against  the  company.  They  may  all  be  sued  in  the  same 
action,  at  the  same  time,  and  judgment  be  recovered 
against  all  at  the  same  moment  XJuder  these  circum- 
stances we  cannot  say  that  the  commencement  of  the 
action  is  stayed  by  statutory  prohibition,  because  the  plain- 
tift*  had  a  right  of  action  against  the  defendants  immedi- 
ately,  which  was  not  prohibited.  The  provision  that  pre- 
vented the  plaintiff  from  suing  in  a  particular  manner 
would  be  immaterial  if  he  had  a  right  of  action  in  another 
form  at  once.  He  suffered  that  right  to  remain  unexer- 
cised, and  cannot  now  say,  because  he  could  not  sue  in 
another  mode  which  he  preferred,  that  the  statute  did  not 
run  against  the  claim. 
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It  is  snggested  to  us  that  the  right  to  sae  the  stockhold- 
ers with  the  company  is  merely  cumulative.  The  same 
remark  may  be  made  as  to  the  right  to  sue  them  alone. 
In  fact,  as  partners  they  should  be  sued  together ;  and  if 
either  remedy  is  to  be  considered  as  cumulative,  it  is  that 
which  allows  them  to  be  sued  separately. 

My  conclusion  is  that  the  defendants  were  entitled  to 
succeed  in  their  motion  for  a  nonsuit,  upon  the  ground 
that  the  claim  was  barred  by  the  statute  of  limitations. 

A  new  trial  should  be  granted ;  costs  to  abide  the  event. 

ScBUGHAM,  J.  The  liability  of  the  individual  corpo- 
rators accrued  at  the  time  the  company  became  liable. 
The  cause  of  action  against  them  then  arose.  An  action 
upon  it  could  not  be  commenced  after  the  expiration  of 
six  years,  unless  it  had  been  stayed  by  injunction  or  stat- 
utory prohibition.  The  statute  prohibits  the  bringing  of 
an  action  against  corporators  without  joining  the  company, 
until  judgment  has  been  recovered  against  the  company, 
and  an  execution  returned  unsatisfied.  But  this  pro- 
hibition does  not  extend  to  actions  commenced  against 
them  with  the  company.  Such  an  action  may  be  com- 
menced at  any  time  after  the  cause  of  action  accrued,  and 
within  six  years  therefrom.  The  object  of  the  statute  is 
to  force  the  determination  of  claims  within  certain  periods 
after  their  cause  accrued ;  and  its  effect,  when  no  disability, 
injunction  or  prohibition  prevents  the  commencement  of 
an  action,  is  to  extinguish  the  liability,  after  the  expira- 
tion of  the  period  limited.  If  any  action  affording  a  com- 
plete remedy  can  be  brought  within  the  period,  it  must 
be  brought  within  it,  or  the  liability  will  cease.  To  de- 
cide differently  would  be  to  hold  that  a  person  is  liable 
upon  the  same  cause  of  action  for  six  years,  in  one  form 
of  action,  and  for  twelve  years  in  another.  » 

A  new  trial  should  be  ordered. 
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J.  F.  Baknard,  J.,  (dissenting.)  The  statute  gives  a 
creditor  of  certain  corporations  two  actions ;  one  against 
the  corporation  and  snch  stockholders  as  he  chooses  to 
join  as  defendants  with  the  corporation^  and  another  and 
different  action  against  the  stockholders  alone,  as  jointly 
and  severally  liable  to  him  for  the  debt  of  the  corporation. 

This  is  an  action  against  the  stockholders  alone.  It 
could  not,  by  the  statute  which  gives  the  right  to  sue 
them,  be  brought  until  after  a  judgment  had  been  obtained 
against  the  corporation,  and  execution  thereon  retumed^ 
unsatisfied.  The  debt  was  contracted  over  six  years 
before  the  commencement  of  this  action,  which,  however, 
was  brought  within  about  six  months  after  the  judgment 
was  recovered  and  execution  returned  unsatisfied. 

The  right  to  bring  this  action  was  not  perfect  until  the 

recovery  of  that  judgment  and  return  of  execution  therein, 

and  the  time  in  which  the  plaintiff  could  not  sue  should 

be  deducted,  and  the  defense  of  the  statute  of  limitations 

is  not  good. 

New  trial  ordered. 

[EiNOB  Genbbal  Tbbm,  September  11, 1866.  Ingrahmni  Serugham  and  /.  F, 
Bamard,  Jnfltioes.] 


Vaughan  vs.  O'Brien. 

Where,  at  the  time  of  executing  promissory  notes,  the  maker  authorized  and 
directed  his  agent  to  affix  the  proper  stamps  thereto,  and  to  cancel  the 
same;  but  such  agent,  through  inadvertence  and  without  any  intent  to 
eyade  the  proTisions  of  the  revenue  law,  or  to  deihiud  the  government  of 
t&e  stamp  duty,  neglected  to  affix  the  stamps,  for  several  months ;  Held  that 
the  omission  to  affix  the  proper  stamps,  at  the  date  of  the  notes,  did  not 
avoid  the  notes. 

A  Judgment  rendered  by  a  justice  of  the  peace,  on  a  dilatory  plea,  viz.,  upon 
an  issue  as  to  the  misjoinder  of  parties,  although  it  terminates  the  action, 
does  not  affect  the  right  of  action  on  the  merits ;  nor  can  it  be  set  up  as  a 
bar  to  a  subsequent  action  for  the  same  cause. 
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Where  a  Judgment  li  rewnedi  on  appeal,  upon  technical  grounds  not  involving 
the  merits,  the  action  oonstitotes  no  bar  to  a  second  action  for  the  sama 
demands. 

A  simple  judgment  of  reversal  has  the  same  effect,  in  that  action,  as  a  judg- 
ment of  nonsuit  And  where  the  ground  of  reversal  does  not  appear,  the 
offiM  of  proof  is  on  the  party  who,  in  a  snbsequent  suit,  reUes  upon  the  a^ja* 
dication  as  a  bar.  He  must  malie  it  appear  that  the  precise  point  was  con- 
sidered and  passed  upon  in  the  former  suit. 

APPEAL  by  the  defendant  from  a  jodgment  entered 
upon  the  report  of  a  referee. 

The  plaintiff,  by  his  complaint,  claimed  to  recover, 
Ist.  On  a  promissory  note  for  $211.16,  dated  ilfoYember  7, 
1867,  payable  one  day  after  date ;  2d.  On  a  dne-bill  for 
$20,  of  the  same  date  with  the  note ;  and  3d.  $50  for 
work,  labor  and  services. 

The  defendant,  by  his  answer,  claimed  and  insisted  that 
the  note  was  void  because  not  duly  stamped^  in  accord* 
ance  with  the  United  States  internal  revenue  act  He 
also  averred  payment  and  set-off,  and  a  former  suit,  in  bar. 

The  referee  found  that  the  notes  were  not  invalid  for 
the  cause  alleged.  That  there  was  no  stamp  to  either  of 
the  notes,  at  the  time  they  were  executed ;  but  that  the 
defendant  then  authorized  his  agent,  Mr.  Wendell,  to 
aflix  the  required  amount  of  stamps  and  to  cancel  the 
stamps.  That  the  omission  to  affix  and  cancel  the  stamps 
occurred  through  inadvertence  or  mistake,  and  without 
any  intent  to  evade  the  provisions  of  the  revenue  laws,  or 
to  defraud  the  government  of  the  stamp  duty. 

The  referee  also  found  that  there  was  a  former  suit 
brought  by  the  defendant,  O'Brien,  in  a  justice's  court, 
against  the  plaintiff,  Yaughan,  and  another,  wherein  said 
Yaughan  set  up  in  his  separate  answer,  as  a  defense,  the 
claim  for  work,  labor  and  services  referred  to  in  his  com- 
plaint in  this  action,  and  denied  that  he  and  his  co- 
defendant  were  jointly  interested  in  the  matters  of  such 
suit;  and  that  judgment  in  that  suit  was  rendered  on  the 
issue  of  misjoinder,  only.     That  there  was  also  another 
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action  between  the  parties  to  this  action,  before  a  justice 
of  the  peace,  Vherein  the  present  plaintiff  recovered  a 
judgment  against  the  present  defendant,  for  the  identical 
cause  of  action  on  which  this  suit  is  founded.  But  that 
such  judgment  was  reversed  by  the  county  court,  on  ap- 
peal taken  by  the  defendant. 

The  referee  awarded  judgment  in  favor  of  the  plaintiff 
for  9132.60,  with  costs. 

A.  E.  Ayres,  for  the  appellant. 

J.  2>.  WendMj  for  the  respondent 

By  the  (hurt,  Bockbs,  J..  The  appellant's  counsel  raised 
two  questions  on  this  appeal:  Ist  That  the  notes  on 
which  the  recovery  was  allowed  were  void,  because  not 
stamped  pursuant  to  the  provisions  of  the  United  States 
internal  revenue  act ;  and  2d.  That  the  action  was  barred 
by  the  decision  and  adjudication  on  the  appeal  in  the 
county  court. 

L  It  was  made  a  question  of  fact  before  the  referee, 
whether  the  defendant  authorized  and  directed  Mr.  Wen- 
dell to  stamp  the  papers,  as  the  law  required.  There  was 
a  conflict  of  evidence  on  this  point,  and  the  referee,  who 
saw  the  witnesses  and  heard  them  testify,  found  that  such 
authority  and  direction  were  given.  Nor  can  it  with  any 
propriety  be  said,  after  reading  the  evidence  returned  on 
this  appeal,  that  he  found  incorrectly,  or  against  the  evi- 
dence, in  that  regard.  It  must,  therefore,  now  stand  as  a 
well  founded  iact  in  the  case,  that  Mr.  Wendell  was  au- 
thorized and  directed  to  affix  the  proper  stamps  to  the 
pi^er,  and  to  cancel  them.  This  he  ultimately  did  do, 
but  not  until  after  several  months  had  elapsed.  But  it  is 
further  found,  on  sufficient  evidence,  thia^t  the  omission  to 
affix  and  cancel  the  stamps  during  this  period,  was  through 
inadvertence,  and  without  any  intent  to  evade  the  pro- 
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visioDS  of  the  revenue  law,  or  to  defraud  the  government 
of  stamp  duty.  Under  this  state  of  facts,  I  am  unhesitat- 
ingly of  the  opinion  that  the  papers  were  properly  held  to 
be  well  stamped,  and  valid  against  the  objections  raised. 
Mr.  Wendell  testified,  in  substance,  that  the  defendant, 
when  the  notes  were  drawn,  directed  him  to  get  stamps 
and  stamp  them ;  that  he  had  no  stamps  at  the  ofiice ; 
that  he  placed  the  notes  in  his  drawer,  because  some  one 
came  in,  at  the  time,  and  he  neglected  to  go  to  the  bank 
and  get  the  stamps ;  and  after  that,  it  was  forgotten ;  and 
farther,  that  he  did  not  neglect  to  put  on  the  stamps  to 
defraud  the  government  Had  he  gone  out  immediately 
and  procured  the  stamps,  and  affixed  them  to  the  papers, 
and  canceled  them,  as  he  was  authorized  and  directed  to 
do,  these  proceedings  would  have  been  quite  unobjection- 
able. The  delay  found,  in  this  case,  occurring  through 
inadvertence,  should  not  change  the  rights  of  the  parties. 
Having  authorized  and  directed  the  act,  the  defendant 
should  not  afterwards  be  allowed  to  gainsay  it  But  it 
has  been  held,  repeatedly,  that  the  omission  to  affix  a 
proper  stamp  to  an  instrument  does  not  avoid  it ;  unless 
such  omission  was  with  intent  to  evade  the  provisions  of 
the  law.  (29  Hato.  29.  47  Barb.  187.  50  id.  302.  53  id. 
382.)  It  was  said,  in  the  last  case  cited,  that  the  inval- 
idity of  the  instrument  is  made  to  depend  upon  the  exist- 
ence of  the  intent  to  evade  the  act  The  case  of  Piatt  v. 
Broaehj  (36  How.  Pr.  188,)  principally  relied  upon  by  the 
appellant's  counsel,  stands  very  differently  from  the  pres- 
ent, on  the  facts.  The  objection  urged,  that  the  notes 
were  invalidated  because  not  properly  stamped,  is  not,  in 
my  judgment,  well  taken. 

IL  Was  this  action  barred  by  the  former  suit  ?  It  was 
not  barred,  certainly,  by  the  judgment  of  the  justice  ren- 
dered on  the  issue  of  the  misjoinder ;  not  even  as  to  the 
claim  for  the  work,  labor  and  services.  That  judgment 
was  rendered  on  an  issue  raised  by  a  dilatory  plea.    It 
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tenninated  that  action,  but  did  not  affect  the  right  of 
action  on  the  merits.  As  regards  the  suit  wherein  a  recov- 
ery was  had  before  the  justice,  by  the  present  plaintiff 
against  the  present  defendant,  and  for  the  same  causes  of 
action  presented  in  this  suit,  the  judgment  of  the  justice 
was  reversed  by  the  county  court,  on  appeal  taken  by  the 
defendant  If  reversed  on  technical  grounds,  not  involv- 
ing the  merits,  that  prosecution  constituted  no  bar  to  this 
second  action  for  the  same  demands.  (4  Wend.  95.  8  id. 
10.  3  HiU,  322,  328.)  Otherwise,  in  case  the  judgment 
of  reversal  was  rendered  on  the  ground  that  the  plaintiff 
had  no  right  of  action,  at  all,  on  the  merits.  In  this  case, 
the  ground  of  reversal  does  not  appear.  True,  it  is  stated 
that  one  ground  of  error  alleged  in  the  notice  of  appeal 
was  the  omission  to  stamp  the  larger  note.  But  it  does 
not  appear  that  the  reversal  of  the  judgment  was  based  on 
such  omission. 

All  we  have  before  us  is,  that  the  judgment  of  the  jus- 
tice, for  some  reason  not  here  disclosed,  was  held  to  be 
erroneous,  and  was  therefore  reversed,  and  thereafter  to 
be  held  for  nought.  The  judgment  of  reversal  does  not 
purport  to  be  a  judgment  onr  the  merits,  as  to  the  claims 
in  litigation.  The  decision  may  have  been  put  on  the 
merits.  On  the  other  hand,  the  reversal  may  bar  when 
placed  on  technical  grounds  merely.  Now  we  are  asked 
to  infer  that  the  judgment  was  pronounced  on  the  merits ; 
that  is,  to  infer  that  the  adjudication  proceeded  on  a  par- 
ticular ground,  and  basing  our  conclusion  upon  such 
inference,  to  hold  the  adjudication  conclusive.  As  I  un- 
derstand the  rules,  "  a  particular  ground  of  adjudication 
can  never  be  inferred  and  relied  upon  as  conclusive,"  to 
bar  a  right  of  action.  A  judgment  is  no  evidence  of  a 
matter  to  be  inferred  from  it  by  argument  The  rule  is, 
that  it  must  clearly  and  distinctly  aj^pear  from  the  record, 
or  from  proof  oZtunde  the  record  when  such  proof  is  admis- 
sible, that  the  particular  ground  urged  was  considered  and 
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^ • 

passed  upon  by  the  court,  in  the  fonner  suit,  or  the  adja- 
dication  will  not  operate  as  a  bar  in  a  subsequent  action. 
The  onus  of  proof,  too,  in  such  case,  is  on  the  party  who 
relies  upon  the  adjudication  as  a  bar,  (10  Wend.  60-84; 
8  id.  91 ;)  and  he  must  make  it  appear  that  the  precise 
point  was  considered  and  passed  upon  in  the  former  suit. 
The  case  at  bar  is  not  brought  within  these  principles. 

But  the  judgment  here  relied  on  as  a  bar  is  one  of  sim- 
ple reversal.  Its  effect,  in  that  action,  was  the  same  as  a 
nonsuit  It  does  not  appear  that  the  abjudication  was  on 
the  merits.  For  aught  that  appears  before  us,  the  merits 
were  not  considered— certainly  it  does  not  appear  that 
they  were.  It  lay  with  the  party  urging  the  point,  clearly 
and  distinctly  to  show  that  fact,  and  on  that  subject  either 
prove  the  record,  or  otherwise.  We  can  no  more  infer 
that  the  reversal  of  the  former  judgment  was  on  the  merits 
than  that  it  was  on  technical  grounds  in  no  way  involving 
the  merits.  So  it  is  laid  down  in  Oawen  f  MiUt  Note$^  that 
the  simple  reversal  of  a  judgment  proves  nothing  but  its 
own  correctness ;  that  it  operates  no  further  than  to  nullify 
what  has  been  done,  and  in  other  respects,  the  parties  are 
generally  left  by  it  in  the  same  situation,  as  to  their  rights 
and  remedies  touching  the  matter  in  controversy,  as  if  no 
such  judgment  had  ever  existed.  (35  Eow.  Pr.  350,  and 
00968  cited.) 

We  are  of  the  opinion  that  the  record  in  this  case  dis- 
closes no  error ;  hence  the  judgment  should  be  affirmed, 

with  costs. 

Judgment  affirmed. 

[ScHBHBOTJLOT  QiNBRAL  Tbbm,  January  4,  1870.  So9fkrmu,  Potter  and 
Soekm,  JoBticeB.] 
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CoMPAmr. 

The  condition  of  a  bond  executed  by  a  railroad  company,  to  a  city  corporation, 
in  consideration  of  the  privilege  of  laying  its  tracks  upon  certain  specified 
Streets,  was  that  the  company  should  keep  the  pavement  of  such  streets  in 
thorough  repair  within  the  tracks,  and  three  feet  on  each  side  thereof,  d^. 
"  under  the  direction  of  such  competent  authority  as  the  common  ooundJ 
may  designate."    In  an  action  for  a  breach  of  such  bond, 

ffeidf  1.  That  it  was  immaterial  whether  or  not  the  clause  providing  for  a  dcsig 
nation  of  competent  authority  was  a  condition  precedent  to  the  obligors* 
keeping  the  streets  in  repair.  That  it  was  a  condition  that  could  be  waived; 
and  if  the  acts  of  both  parties  were  such  that  a  waiver  would  have  been  in- 
ferred, as  a  matter  of  law,  prior  to  the  alleged  breach,  it  was  not  competent 
for  the  obligors,  in  an  action  for  the  breach,  to  set  up  the  clause  as  a  defense. 

2.  That  the  defendants  had  waived  the  clause  requiring  a  designation,  by  en- 
tering upon,  using  and  repairing  the  streets  from  the  date  of  the  bond  to  the 
day  of  trial ;  and  that  the  plaintiff  had  waived  it  by  pennitting  the  defend- 
ants so  to  enter  upon,  use  and  repair  the  streets  without  making  any  desig- 
nation. 

8.  That  in  such  action  the  proper  measure  of  damages  was,  the  amount  of  a 
Judgment  recovered  against  the  plaintiff,  by  an  individual,  for  personal  inju- 
ries sustained  by  him  in  consequence  of  the  neglect  of  the  obligors  to  keep  a 
street  in  repair,  and  which  judgment  the  city  had  been  compelled  to  pay. 

4.  That  the  city  corporation  having  notified  the  company  to  defend  the  suit 
brought  against  the  city,  and  the  company  having  failed  to  do  so,  the  ex- 
penses of  defending  such  suit  were  also  a  proper  item  in  the  recovery  upon 
the  bond. 

APPEAL  by  the  plaintiff  from  a  judgment  ordered  at 
the  trial,  dismissing  the  complaint. 

The  defendants,  in  order  to  obtain  permission  from  the 
plaintiff  to  lay  railroad  tracks  upon  certain  streets  of  the 
city  of  Brooklyn,  and  as  a  part  of  the  consideration  for 
such  privilege,  executed  a  bond,  to  the  city,  containing 
this  condition :  "  The  pavement  [of  such  streets]  to  be 
kept  in  thorough  repair  by  the  said  company,  within  the 
tracks,  and  three  feet  on  each  side  thereof,  with  the  best 
water  stone,  under  the  direction  of  such  competent  author- 
ity as  the  common  council  may  designate."    Upon  the 
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execution  of  this  bond,  permission  was  given,  by  the  plain- 
tiff, to  the  defendants,  to  lay  their  tracks  upon  the  streets 
specified,  and  they  were  laid  accordingly,  and  the  streets 
used  by  the  defendants  for  the  purposes  of  their  road.  This 
action  was  brought  to  recover  damages  for  an  alleged 
breach  of  the  bond,  by  the  defendants,  in  neglecting  to  keep 
one  of  the  streets  in  repair,  in  consequence  of  which  one 
Ferdinand  Meier  sustained  personal  Injuries  for  which  he 
recovered  a  judgment  against  the  city  corporation,  which 
the  city  was  compelled  to  pay.  The  amount  of  such  judg- 
ment was  claimed,  in  the  complaint,  as  the  measure  of 
damages  for  the  breach. 

On  the  trial,  the  plaintiff  was  nonsuited,  on  the  ground 
that  there  was  no  evidence  that  the  common  council  of 
the  city  had  designated  a  ^^  competent  authority  "  to  super- 
intend the  keeping  of  the  pavement  in  repair ;  and  that 
such  designation  was  a  prerequisite  to  the  performance 
of  the  covenant  by  the  defendants. 

Wm.  0.  Demttj  for  the  appellant. 

'  G.  T.  JenTcB^  for  the  respondents. 

By  the  Courts  Pratt,  J.  This  is  an  action  for  an  alleged 
breach  of  a  bond  given  by  the  defendants  to  the  plaintiff. 
The  condition  of  the  bond  is  as  follows :  "  The  pavement 
to  be  kept  in  thorough  repair  by  the  said  company,  within 
the  tracks,  and  three  feet  on  each  side  thereof,  with  the 
best  water  stone,  under  the  direction  of  such  competent 
authority  as  the  common  council  may  designate." 

The  breach  was  the  alleged  failure  of  the  company  to 
keep  the  pavement  in  repair  as  provided,  whereby  one 
Ferdinand  Meier  was  injured,  to  the  damage  of  the  plain- 
tiff in  the  amount  of  a  certain  judgment  recovered  by 
Meier  against  it,  in  a  suit  which  the  company  had  been 
notified  to  defend. 
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The  complaint  claimed  the  amount  paid  by  the  city,  on 
said  judgment,  as  the  measure  of  damages.  The  point 
that  no  damage  was  shown  was  not  taken  at  the  trial,  and 
should  not  be  considered  here.  Had  the  point  been  taken 
when  the  plaintiff  rested,  a  motion  might  have  been  made 
to  put  in  more  evidence ;  but  there  was  evidence  in  the 
case  that  the  defendants  had  not  kept  the  street  in  repair 
as  agreed ;  and  the  plaintiff,  if  there  had  been  a  breach, 
was  at  least  entitled  to  nominal  damages. 

The  point  upon  which  the  case  was  decided,  at  the 
trial,  was  that  no  breach  had  been  proved,  as  the  plaintiff 
did  not  prove,  as  matter  of  fact,  any  designation  of  com- 
petent authority  under  whose  direction  the  pavement  was 
to  be  kept  in  repair.  The  legal  question  is,  whether  this 
clause  is  a  condition  precedent  to  the  obligation  of  the  de- 
fendants to  make  any  repairs  ? 

It  cannot  be  denied  that  the  agreement  was  a  sufficient 
authority  for  the  defendants  to  enter  upon  and  use  the 
streets  for  the  purposes  of  their  charter,  without  being 
liable  to  the  city  as  trespassers.  They  did  so  enter  upon 
and  use  the  streets,  and  exhibited  no  fear  of  liability  for 
their  acts,  until  it  became  a  convenient  excuse  for  their 
failure  to  perform  the  consideration  for  which  their  license 
so  to  use  the  streets  was  granted. 

In  our  view  it  is  immaterial  whether  or  not  the  clause 
providing  for  a  designation  of  competent  authority  was  a 
condition  precedent  to  the  defendants'  keeping  the  streets 
in  repair.  It  was  a  condition  that  could  be  waived ;  and 
if  the  acts  of  both  parties  were  such  that  a  waiver  should 
have  been  inferred  as  matter  of  law,  prior  to  the  alleged 
breach,  it  was  not  competent  for  the  defendants  in  this 
suit  to  set  up  the  clause  as  a  defense.  The  bond  would 
become  changed  by  tacit  agreement,  acted  upon  by  both 
parties,  and  neither  party  could  return  to  and  exact  the 
original  terms,  without  reasonable  notice  of  its  intention 
so  to  do. 
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I  think  it  is  clear  that  the  defendants  waived  the  clause 
requiring  a  designation,  by  entering  upon,  using  and  re- 
pairing the  streets,  from  the  date  of  the  bond  to  the  day  of 
trial.  The  plaintiff  waived  it  by  permitting  the  defend- 
ants so  to  enter  upon,  use  and  repair  the  streets  without 
making  any  designation ;  and  thus  both  parties  acquiesced 
for  several  years  and  until  the  commencement  of  this  suit 
The  defendants,  by  accepting  the  benefits  of  the  agree- 
ment, and  going  upon  the  streets  and  repairing  them, 
gave  the  plaintiff  to  understand  that  they  did  not  require 
any  authority  to  be  designated  under  whose  direction  they 
should  do  the  work;  and  they  are  now  estopped  from 
setting  up,  in  defense  of  this  suit,  laches  on  the  part  of 
the  plaintiff,  which  were  induced  by  their  Own  conduct. 

It  is  a  fair  construction  of  the  contract  between  the 
parties,  that  the  clause,  "  under  whose  direction"  i;c. 
*  *  *  was  a  right  secured  to  the  plaintiff,  which  it 
could  avail  itself  of  or  not,  at  its  option,  irrespective  of 
any  claim  the  defendants  might  make  in  that  behalf.  The 
city  was  at  liberty  to  waive  the  right  to  designate  any 
competent  authority,  without  any  consent  on  the  part  of 
the  defendants.  It  was  an  additional  burden  imposed  on 
the  defendants.  They  were  not  only  to  keep  said  streets 
in  repair,  but  were  to  do  so  under  the  direction  of  any 
competent  authority  designated  by  the  plaintiff.  The 
waiving  of  this  right,  on  the  part  of  the  plaintiff,  being 
in  favor  of  the  defendants,  they  must  be  presumed  to  have 
accepted  such  waiver,  and  acceded  thereto,  for  several 
years,  and  until  the  date  of  the  complaint. 

The  case  of  Cocymhe  v,  Greene,  (11  Mees.  ^  WeUbt/,  480,) 
cited  by  the  defendants,  is  not  analogous  to  the  case  at 
bar.  In  that  case  the  defendant  agreed  to  expend  one 
hundred  pounds  upon  improvements  in  a  house,  under 
the  direction  of  a  surveyor  to  be  appointed  by  the  plain- 
tiff The  defendant  could  not  know  where  or  how  to 
expend  the  money  until  the  surveyor  was  appointed.    The 
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'work  was  not  described,  and  the  court  held,  construing 
the  contract  to  give  effect  to  the  intent  of  the  parties,  that 
the  appointment. of  a  surveyor  was  a  condition  precedent; 
but  here  the  work  was  described ;  the  time  when,  and  the 
manner  how,  it  was  to  be  done,  was  stipulated  in  the  con- 
tract The  defendants  were  to  keep  the  streets  in  repair 
at  all  times,  within  the  tracks  and  three  feet  on  each  side 
thereof,  with  the  best  water  stone.  The  defendants  not 
only  knew  exactly  what  they  were  to  do,  under  the  con- 
tract, but  how  and  when  they  were  to  do  it. 

The  substance  of  the  contract,  on  the  part  of  the  de- 
fendants, was  to  keep  the  pavement,  at  all  times,  in  repair, 
and  not  to  do  work  on  the  pavement  when  directed  by 
city  authorities.  This  obligation  became  operative,  at  all 
times  and  under  all  circumstances,  whenever  the  pave- 
ment got  out  of  repair,  and  the  qualification  that  the  work 
of  repairing  was  to  be  done  under  the  plaintiff's  authority 
related  only  to  the  manner  of  doing  the  work,  and  could 
not  affect  the  time  of  doing  it,  in  the  absence  of  a  positive 
restriction  not  to  do  it  at  a  particular  time. 

The  contract  must  be  construed  so  as  to  carry  out  the 
intention  of  the  parties.  In  order  to  do  this,  the  court 
can  take  into  consideration  all  the  surrounding  circum- 
stances. A  contract  will  not  be  so  construed  as  to  nullify 
it,  if  it  can  be  sustained  by  any  reasonable  construction. 
To  judge  correctly  as  to  the  intention  of  the  parties  to 
this  contract,  it  must  be  remembered  that  by  it  the  city 
conveyed  to  the  defendants  a  right  of  great  value,  and 
that  the  only  material  benefit  the  city  was  to  receive  there- 
for was  the  repair  of  the  streets  by  the  defendants.  It 
cannot  be  presumed  that  the  city  intended  to  grant  the 
right  for  nothing,  nor  that  the  defendants  expected  to  re- 
ceive it  without  some  equivalent  But  as  there  was  a 
superintendent  of  streets  appointed  by  law,  and  as  the 
common  council  has  no  power  to  designate  a  person  as 
anticipated  by  the  contract,  the  construction  contended 
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for  by  the  defendants  would  relieve  them  from  all  liability. 
This  cannot  have  been  the  intention  of  the  parties,  and 
the  court  must  seek  for  some  construction  that  will  not 
do  violence  to  reason.  The  court  must  give  effect  to  the 
contract,  as  far  as  possible. 

There  is  no  reason  why  the  defendants  should  not  be 
held  responsible  for  their  neglect  to  make  repairs.  The 
measure  of  damages  is  that  contended  for  by  the  plaintiff. 
The  general  rule  is  that  the  party  injured  by  the  breach 
of  a  contract  can  recover  all  the  damage  he  can  prove 
himself  to  have  sustained.  This  is  qualified,  in  cases 
arising  on  contract,  by  an  exception  to  the  rule,  to  the 
effect  that  the  damage  must  be  such  as  might  naturally 
have  been  expected  to  follow  the  breach.  (Griffin  v.  Col- 
very  16  N.  Y.  Rep.  489.) 

In  this  case,  the  natural  and  ordinary  consequences  of 
'  a  breach  of  the  defendants'  contract  to  repair  was  the  in- 
jury to  Meier  and  the  recovery  of  damages  therefor.  Re- 
covery and  payment  of  such  judgments  as  that  recovered 
against  the  city  might  naturally  have  been  expected  to 
follow  the  breach  of  the  defendants'  contract  The  city 
should  recover  the  amount  paid  by  them  upon  the  judg- 
ment. As  they  notified  the  railroad  company  to  defend 
the  suit  brought  against  the  city,  and  the  company  failed 
to  do  so,  the  expenses  of  defending  the  suit  are  also 
a  proper  item  in  the  recovery  here.  It  might  be  other- 
wise, were  it  not  that  a  judgment  of  the  court  was  neces- 
sary to  fix  the  amount  of  liability,  before  the  city  could 
safely  pay. 

Kor  can  it  be  claimed  that  these  damages  are  too  re- 
mote. The  defendants'  negligence  caused  the  injury,  and 
the  injury  occasioned  the  judgment.  The  question  is  not 
what  was  the  immediate  cause  of  the  loss  complained  o^ 
but  what  was  the  efiicient,  procuring,  predominating 
cause,  upon  a  comparison  of  all  the  facts?  The  law, 
though  it  does  not  seek  for  the  cause  of  causes,  is  sedu- 
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louB  to  find  the  true  caase^  and  distingaisli  that  from  its 
incidents  and  conseqaences.  A  familiar  illustration  is 
afforded  by  cases  of  insurance  against  fire.  The  property 
may  be  destroyed  by  the  direct  means  of  water  used  to 
extinguish  the  fire,  or  injured  by  removal,  or  stolen  by 
reason  of  the  exposure  caused  by  the  fire.  Yet  the  fire  is 
the  efficient  cause,  and  the  insurer ,  must  bear  the  loss. 
In  Siardet  v.  JTaS,  (4  Bing.  607,)  the  immediate  cause  of 
the  injury  was  escape  of  steam  from  a  boiler;  a  prior 
cause  was  the  cracking  of  the  boiler,  still  again  caused  by 
frost  But  the  court  went  back  of  these  intervening  causes, 
to  the  efficient  cause — the  captain's  negligence  in  improp- 
erly filling  the  boiler  with  water. 

In  the  case  at  bar,  the  loss  sustained  by  the  city  is  less 
remote  from  the  procuring  cause  than  in  the  cases  cited. 
The  city  was  not  bound,  as  against  the  defendants,  to 
keep  the  streets  in  repair.  On  the  other  hand,  the  de- 
fendants owed  that  duty  to  the  city,  and  cannot  complain 
of  the  city  for  not  doing  what  they  had  stipulated  to  do 
themselves.  As  against  the  defendants,  the  city  had  a 
right  to  presume  the  street  was  in  repair,  and  to  act 
accordingly.  It  is  true  the  city  owed  a  safe  road  to  trav- 
elers, but  they  had  contracted  this  duty  out  to  the  defend- 
ants, and  the  defendants  were  bound  to  indemnify  the 
city  against  any  loss  which  was  the  direct  result  of  their 
failure  to  perform  their  contract.  The  natural  result  of 
their  failure  was  that  such  injuries  would  follow,  and  such 
damages  be  recovered.  That  was  the  liability  which,  as 
between  the  parties,  was  assumed  by  the  defendants. 

New  trial  granted. 

[KiHos  Gbvbbal  Tbmi,  Febnuiry  14,  1870.    /.  F,  Barnard,  QiOmi  and 
FraU,  Ju8taoe0.] 
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<  Miller  vs.  White  and  others. 

Since  the  Oode,  the  power  of  amendment  giren  by  section  178  is  always  exer- 
cised liberally ;  and  although  a  complaint  may  be  defective,  yet  if  the  coart 
can  see  that  there  has  been  no  surprise,  and  the  parties  have  been  fairly 
apprised  of  the  questions  sought  to  be  litigated,  substantial  justice  will  be 
best  promoted  by  trying  the  cause  upon  the  merits,  and  giviug  a  judgment 
upon  the  testimony,  and  according  to  the  proofs. 

A  judgment,  free  from  ftuud,  recovered  against  a  corporation,  is  conclusivo 
evidence  of  the  indebtedness  of  the  corporation,  in  a  subsequent  action 
brought  against  a  stockholder,  or  the  trustees  of  the  corporation  ;  and  the 
defendants  io  the  latter  action  are  bound  by  it,  as  fully  as  the  corporation 
itself. 

When  the  trustees  of  a  corporation  are  sued,  there  is  no  hardship  in  enforcing 
the  rule.  If  a  judgment  against  the  corporation  is  unjustly  obtained,  they 
are  guilty  of  a  grave  dereliction  of  duty  if  they  fail  to  use  the  means  pro- 
vided by  law  to  have  the  judgment  reversed  or  vacated ;  and  if  they  allow 
an  unjust  judgment  to  remain  in  force  against  the  corporation  whose  inter- 
ests they  have  undertaken  to  guard,  they  cannot  complain  when  it  is 
enforced  against  them  personally. 

Where,  in  such  an  action,  the  complaint  alleged  the  recovery  of  a  judgment 
against  the  corporation,  and  that  the  same  was  unpaid,  in  fiiU  force  and 
owing  to  the  plaintiff;  Held  that  this  was  a  sufficient  statement  of  the  indebt- 
edness of  the  corporation  to  the  plaintiff,  without  any  averment  as  to  the 
time  when  the  original  indebtedness  was  contracted,  what  it  was  for,  or  how 
n^ch  it  was. 

The  complaint  in  such  an  action  need  not  state  that  the  defendants  were 
trustees  of  the  corporation  when  the  debt  was  contracted.  For  an  omission 
to  file  the  annual  report  required  by  the  statute,  the  trustees  are  liable  for 
all  the  debts  of  the  corporation  then  existing. 

An  allegation,  in  such  a  complaint,  that  the  defendants  failed  to  file  any  such 
report  as  is  by  law  required  to  be  filed  within  twenty  days  of  January  1st 
in  each  year,  is  sufficient. 

APPEAL  from  a  judgment  entered  at  a  special  term, 
dismissing  the  complaint,  on  the  ground  that  it  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  by  the  plaintiff,  against  the  de- 
fendants, to  charge  them,  as  trustees  of  the  Gutta  Percha 
Manufacturing  Company,  with  a  debt  owing  by  the  com- 
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pany,  for  which  a  judgment  had  been  recovered,  and  an 
execution  issued  thereon  had  been  returned  unsatisfied. 

The  complaint  alleged  that  on  January  1,  1865^  the  said 
Gutta  Percha  Manufacturing  Company  were  indebted 
unto  the  plaintiff.  That  an  action  to  recover  such  indebt- 
edness was  commence^  in  the  Supreme  Court,  and  a  sum- 
mons duly  served  upon  the  president.  That  the  company 
appeared  and  answered,  and  such  proceedings  were  had, 
that  on  June  27,  1866,  judgment  was  rendered  in  the 
plaintiff's  favor,  against  the  company,  for  $24,734.62. 
That  execution  was  issued  to  the  sheriff  of  the  city  and 
county  of  New  York,  and  returned  wholly  unsatisfied ; 
and  that  such  judgment  was  wholly  unpaid,  and  was  in 
ftiU  force  and  owing  by  said  company  to  the  plaintiff, 
with  interest 

The  complaint  also  alleged  that  neither  the  corporation, 
nor  the  trustees  thereof,  did  within  twenty  days  from  Jan- 
uary 1,  1865,  make,  file  or  publish  a  report,  as  required 
by  law,  verified  by  the  oath  of  the  president  or  secretary 
thereof,  and  file  the  same  in  the  office  of  the  clerk  of  the 
county  where  the  business  of  the  corporation  was  carried 
on;  nor  within  twenty  days  from  January  1,  1866; 'nor 
within  twenty  days  from  January  1,  1867 ;  nor  had  they, 
or  any  of  them,  ever,  at  any  time,  during  the  years  1865, 
1866,  1867  or  1868,  made,  published,  signed  or  verified, 
or  caused  to  be  made,  published,  signed  or  verified,  or 
filed  in  the  office  of  such  clerk,  any  such  report,  as  was  by 
law  required,  since  January  17,  1862. 

.The  answers  of  the  defendants  denied  the  indebtedness 
of  the  corporation  ;  denied  that  the  amount  claifined  was 
due;  and  alleged  that  the  judgment  was  obtained  by 
fraud  or  collusion. 

On  the  trial  the  defendants  moved  to  dismiss  the  com- 
plaint, claiming  that  the  allegation  therein  was  not  a  suffi- 
cient statement  of  the  indebtedness  of  the  company  to  the 
plaintiff;  and  that  the  complaint  should  have  stated  when 
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the  origiDal  indebtedness  was  contracted,  what  it  was  for, 
and  how  much  it  was.  The  court  held  the  allegation 
insufficient,  and  dismissed  the  complaint 

By  the  Oourty  Pratt,  J.  The  office  of  a  pleading  is  to 
apprise  the  parties  to  the  action  of  the  questions  to  be 
litigated,  that  they  may  be  properly  prepared  to  present 
their  cause,  upon  the  trial.  Technical  rules  are  inevitable, 
in  any  science ;  but  the  extent  to  which  they  have  been 
enforced,  in  some  stages  of  legal  history,  has  been  made 
a  reproach  to  jurisprudence.  The  tendency  of  the  present 
day  is  to  relax  strict  rules  whenever  substantial  justice  will 
be  advanced  thereby.  All  the  changes  in  the  rules  of 
pleading  and  practice,  for  many  years  past,  have  been  in 
this  direction ;  and  there  can  be  no  doubt  that  the  present 
inclination  of  courts  to  try  causes  upon  the  merits  is  an 
advantage  to  suitors,  and  better  subserves  the  purposes 
for  which  courts  are  instituted. 

As  the  law  now  stands,  (Code,  §  173,)  courts  have  power, 
in  futherance  of  justice,  to  amend  any  pleading,  process, 
or  proceeding,  by  adding  or  striking  out  the  name  of  a 
party,  or  by  correcting  a  mistake  in  any  other  respect,  or 
by  inserting  other  allegations  material  to  the  case,  or, 
when  the  amendment  does  not  substantially  change  the 
claim  or  defense,  to  confofm  the  proceedings  to  the  facts 
proved;  and  this  can  be  done  either  before  or  after 
judgment. 

This  power  is  always  exercised  liberally,  and  where  the 
court  can  see  that  no  surprise  is  possible,  and  that  the 
parties  have  been  fairly  apprised  of  the  questions  sought 
to  be  litigated,  it  is  not  very  easy  to  put  a  case  where  sub- 
stantial justice  will  not  be  best  promoted  by  trying  the 
cause  upon  the  merits,  and  giving  a  judgment  upon  the 
testimony,  and  according  to  the  proofs.  There  is  the  less 
objection  to  this  course  from  the  fact  that  wherever  a 
party  finds  himself  in  doubt  as  to  the  case  made  by  a 
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pleading^  he  may  apply  to  the  court  to  have  it  made  more 
definite  and  certain.  By  the  defendants'  not  adopting 
that  course  in  the  present  instance,  we  might  perhaps 
infer  that  they  were  in  no  great  doubt  as  to  the  case  to  bo 
made  by  the  plaintiff*  upon  the  trial ;  and  this  would  be 
strengthened  by  the  fact  that  the  defendants  were  trustees 
of  the  corporation. 

But  we  are  noMeft  to  inference  upon  that  subject.  A 
judgment  is  a  public  record,  and  an  examination  of  the 
judgment  roll  would  certainly  have  conveyed  all  the  in- 
formation that  could  be  desired  as  to  the  indebtedness 
upon  which  the  judgment  was  recovered. 

Our  attention  was  called,  upon  the  argument,  to  the 
fact  that  the  testimony  upon  which  the  plaintiff*  relied,  to 
prove  his  case,  had  been  taken  upon  commission,  and  filed 
in  the  clerk's  ofiice  many  months  before  the  trial.  This 
testimony  fully  sets  out  the  facts  upon  which  the  indebt- 
edness is  claimed  to  have  arisen,  and  makes  it  certain  that 
proof  of  those  facts  upon  the  trial  could  not  have  been  a 
surprise  to  the  defendants.  In  fact  the  particularity  with 
which  the  defendants,  in  their  answer,  describe  the  facts, 
shows  that  their  knowledge  was  abundant,  and  that  they 
must  have  come  to  trial  prepared  to  go  into  the  whole 
matter. 

I  am  therefore  of  opinion  that  the  proper  course,  upon 
the  trial,  would  have  been  to  hear  the  testimony  in  the 
case ;  and  that  the  cause  should  go  back  for  a  new  trial, 
and  be  determined  not  upon  a  question  of  pleading,  but 
upon  the  proofs.  In  my  opinion  that  course  will  be  *'  in 
furtherance  of  justice."  The  discretion  of  the  court  being 
conceded  to  be  a  legal  discretion,  and  not  an  arbitrary 
power,  this  renders  it  proper  to  review  at  general  term 
the  course  pursued  at  the' circuit  .If  my  brethren  agree 
with  me,  this  view  will  determine  the  case,  so  far  as  the 
question  of  a  new  trial  is  concerned. 

But  an  important  question,  as  to  the  weight  to  be  given 
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to  the  judgment,  was  much  discussed  before  us ;  and  as 
it  may  arise  upon  the  next  trial,  perhaps  it  is  prudent  to 
decide  it  now.  The  question  arose  early  in  the  jurispru- 
dence of  this  State,  and  after  much  discussion  it  was  de- 
termined, in  Slee  v.  Bloomy  (20  John.  669,)  that  a  judgment 
against  a  corporation  was  conclusive  evidence  of  indebt- 
edi^ess  of  the  corporation,  in  a  subsequent  action  brought 
against  a  stockholder,  (unless  impeached  for  fraud,)  and 
that  the  stockholder  was  bound  as  fully,  by  it,  as  the  cor- 
poration itself.  That  decision  seems  to  have  settled  the 
law  for  many  years,  and  the  case  is  laid  down  as  a  leading 
authority  on  the  point,  in  AngeU  ^  Ames  on  Corp.  §  515, 
without  any  expression  of  doubt  as  to  the  correctness  of 
the  doctrine.  In  Moss  v.  Oakley^  (2  HiUy  265,)  the  late 
Supreme  Court  decided  the  question  in  the  same  man- 
ner. In  Mos%  V.  McOuUoughj  (5  Hill,  131,)  a  different 
doctrine  is  advanced,  but  the  decision  was  reversed  in  the 
court  of  errors,  and  the  case  seems  to  have  stopped  at 
7  Barb.  279,  where  Justice  Willard,  delivering  the  opinion 
of  the  court,  adheres  to  the  early  rule  to  its  full  extent. 
He  holds  the  judgment  to  be  full  proof  of  debt,  in  an 
action  against  a  stockholder,  unless  it  is  proved  to  have 
been  fraudulently  obtained.  In  Peckham  v.  Smithy  (9  How. 
Pr.  436,)  Justice  Bacon  discusses  the  question,  and  de- 
cides that  the  judgment  binds  the  stockholder.  This 
decision  was  affirmed  at  general  term.  {See  21  N.  Y.  Rep. 
101.)  In  Strong  v.  Wheaton^  (38  Barb.  616,)  the  Supreme 
Court  came  to  a  contrary  conclusion,  and  held  the  judg- 
ment not  to  bind  the  stockholder,  arguing  that  the  case 
of  She  V.  Bloom  had  been  misconceived,  and  did  not,  when 
properly  understood,  support  the  doctrine  hitherto  sup- 
posed. But  in  Belmont  v.  Coleman^  (1  Bosw.  188,)  Judge 
Hoffman,  before  whoni  the  case  of  Slee  v.  Bloom  was  finally 
closed,  wrote  a  long  and  exhaustive  opinion,  reviewing 
all  the  cases,  and  re-asserting  the  old  doctrine  of  Slee  v. 
Bloom,  holding  that  a  judgment  against  a  corporation  is 
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fuU  and  complete  evidence  of  indebtedness,  in  an  action 
against  a  stockholder.  So  far  as  the  general  term  de- 
cision can,  that  case  seems  to  decide  the  question  finally. 

In  Squires  v.  Brown,  (22  How.  Pr.  35,)  as,  in  the  case  at 
bar^  a  trustee  was  sued,  and  when  the  case  reached  the 
general  term,  Judge  Woodruff,  who  delivered  the  opinion 
of  the  court,  after  approving  the  doctrine  so  often  laid 
down,  that  a  judgment  against  a  corporation  is  conclusive 
upon  a  stockholder^  goes  on  to  say  that  in  the  case  of 
trustees,  there  is  greater  reason  why  they  should  be  bound 
than  in  case  of  a  stockholder,  as  they  personally  transact 
the  business  of  the  corporation.  In  Belmont  v.  Coleman^ 
(21  N.  T.  Bep.  96,)  three  judges  in  the  Court  of  Appeals, 
decide  that  the  judgment  is  evidence.  As  the  question 
was  not  necessary  to  the  decision  of  the  case,  the  other 
judges  declined  to  commit  themselves  to  the  doctrine,  and 
gave  no  opinion.  In  ConklinY.  Furman^  (a)  Ingraham,  J., 
after  reviewing  the  cases,  holds  that  the  judgment  against  a 
corporation  is  conclusive  upon  stockholders,  unless  im- 
peached for  fraud.  A  special  term  opinion  by  Brady,  J., 
{Andrews  v.  Murray,  9  Abb,  Pr.  B.  8,)  is  cited  by  the  plain- 
tiff's counsel,  and  seems  to  be  authority  for  the  same 
doctrine.  ^ 

These  are  all  the  cases  I  have  been  able  to  find  in  this 
State,  in  which  this  question  has  fairly  arisen.  In  other 
states  the  doctrine  of  She  v.  Bloom  is  followed.  (14  Iowa 
Bep.  235.  39  Me.  Bep.  35.  40  id.  527.)  And  in  Bank  of 
Australia  v.  Nias,  (4  Eng.  L.  and  Eq.  252,)  a  stockholdor 
was  held  to  be  concluded  by  a  judgment  against  the  cor- 
poration. 

The  rule  that  a  judgment  is  evidence  against  a  stock- 
holder or  trustee,  is  supported  by  such  a  preponderance  of 
authority  that  it  should  be  left  to  the  court  of  last  resort 
to  change  it^  if  a  change  is  desirable.  But  on  principle, 
the  cases  cited  seem  to  be  properly  decided.    Any  other 

(a)  Ante  p.  484. 
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mle  would  open  the  door  to  endless  litigation  between 
stockholders.  One  stockholder,  when  sued  for  a  corporate 
debt,  might  fail  in  disproving  the  existence  of  the  debt. 
Upon  the  same  evidence,  when  another  stockholder  is 
proceeded  against,  another  jury  may  come  to  a  different 
conclusion.  When  the  action  for  a  contribution  should 
be  brought  to  trial,  the  difficulty  would  be  great  Prob- 
ably the  best  interests  of  the  stockholders  themselves 
would  be  promoted  by  holding  that  a  judgment  against 
the  corporation,  free  from  fraud,  is  conclusive  upon  the 
question.  Certainly  it  is  for  the  interest  of  the  community 
that  a  fact  once  ptoperly  established  should  not  again  be 
brought  in  question.  And  where  trustees  ^re  sued,  there 
can  be  no  pretense  of  hardship  in  enforcing  the  rule.  For 
if  a  judgment  is  unjustly  obtained,  they  are  guilty  of  grave 
dereliction  of  duty  if  they  fail  to  use  the  means  provided 
by  law  to  have  the  judgment  reversed  or  vacated.  If  they 
allow  an  unjust  judgment  to  remain  in  force  against  the 
corporation  whose  interests  they  have  undertaken  to  guard, 
they  cannot  complain  when  it  is  enforced  against  them 
personally. 

I  have  carefully  examined  the  reported  arguments  and 
opinions,  to  see  upon  what  ground  it  can  be  claimed  that 
a  judgment  against  a  corporation  has  not  the  binding  and 
conclusive  nature  of  a  judgment  against  an  individual,  but 
without  success.  Surely  a  judgment  is  as  high  evidence 
of  indebtedness  as  the  bonds  that  form  a  principal  subject 
of  financial  transactions.  Are  bank  notes  any  higher  evi- 
dence ?  A  judgment  is  the  act  of  a  court,  before  whom 
the  parties  have  been  brought,  that  is  presumed  to  be  im- 
partial, and  that  will  be  prompt  to  correct  any  errors  into 
which  it  may  be  led. 

There  seems  to  be  no  escape  from  the  conclusion  of 
Chief  Justice  Spencer,  in  Slee  v.  Bloomy  (20  John.  669,) 
that  a  judgment  is  as  conclusive  upon  the  stockholder  as 
upon  the  corporation. 
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The  case  of  Witherhead  v.  AUeriy  (3  Keyes^  562,)  was 
an  action  against  a  joint  stock  company,  where  all  the 
members  are  partners,  and  is  not  in  point.  The  statute 
respecting  these  associations  expressly  declares  that  no 
action  shall  be  brought  against  the  individual  partners, 
until  one  has  been  brought  against  the  company  upon  the 
$ame  demand.  Of  course  the  demand  upon  which  an  ac- 
tion is  brought  cannot  possibly  be  the  judgment,  that  does 
not  exist  until  the  suit  is  ended.  Before  suing  the  part- 
ners upon  the  judgment,  it  would  be  a  condition  prece- 
dent that  a  suit  upon  that  judgment  had  been  previously 
prosecuted  against  the  company.  That  decision  goes  upon 
the  language  of  that  particular  act,  and  cannot  affect  the 
decision  here. 

Another  point  is  urged,  against  the  complaint,  that  it 
does  not  state  that  the  defendants  were  trustees  when  the 
debt  was  contracted. 

The  language  of  the  statute  is,  that  if  the  companies 
shall  fail  to  file  a  report,  the  trustees  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  then  exist- 
ing.  The  defendants  ask  us  to  exclude  from  the  operation 
of  the  statute  all  such  debts  as  were  not  contracted  by  the 
parties  sued.  No  reason  is  given  for  taking  this  liberty 
with 'the  statute,  except  that  it  is  said  to  be  a  highly  penal 
on'e.  That  affords  no  reason  why  the  courts  should  repeal 
it.  So  long  as  it  remains  on  the  books,  the  courts  must 
enforce  it,  according  to  a  fair  interpretation  of  its  provis- 
ions. The  trustees  having  the  custody  of  the  books,  and 
the  control  of  the  corporate  affairs,  have  the  means  of 
knowing  what  debts  are  in  existence,  and  therefore  know 
the  full  measure  of  liability  they  assume  by  neglecting 
their  duty. 

The  opinion  of  Chief  Justice  Comstock,  in  Boughton  v. 
0<w,  (21  N,  Y,  Bep.  264,)  is  directly  opposed  to  the  con- 
struction claimed  by  the  defendants.  "A  single  case  may 
occur  where  successive  boards  may  be  liable  for  the  same 
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debts,  and  that  is  where  there  are  successive  defaults  in 
January.  By  the  very  terms  of  the  statute,  the  trustees 
omitting  to  file  their  statement  within  the  first  twenty 
days  of  that  month,  are  liable  for  all  the  debts  then  existing. 
Now  the  debts  then  existing  may  be  wholly  or  partly  the 
very  debts  for  which  their  predecessors  became  liable  by  rea- 
son of  a  default  in  the  January  of  the  previous  year.  But 
from  this  liability  there  is  a  chance  of  escape,  by  a  simple 
performance  of  the  duty  required." 

This  opinion  was  expressly  concurred  in  by  a  majority 
of  the  court,  and  was  not  dissented  from  by  any  member. 

Shaler  &  Hall  Quarry  Go.  v.  Brewster ^  (10  Abb.  Pr.  464) 
is  to  the  effect  that  where  a  trustee  fails  to  file  a  report  in 
January,  he  becomes  liable  for  debts  contracted  before  he 
became  a  trustee. 

Some  other  objections  were  made  to  the  complaint,  at 
general  term,  but  as  it  was  conceded  that  they  were  not 
pointed  out  at  the  circuit,  they  need  not  be  considered. 
Had  they  been  raised  then,  it  is  possible  they  might  have 
been  amended,  and  a  party  cannot  be  permitted  to  lie  by 
until  it  is  too  late  to  obviate  an  objection,  and  then  raise 
it  for  the  first  time.  But  the  objections  do  not  seem  to 
be  important.  The  failure  of  the  complaint  to  specify  the 
date  in  1865,  when  John  P.  White  resigned  his  trustee- 
ship, if  otherwise  important,  is  cured  by  the  answer,  which 
fixes  the  date  at  February  16,  1865.  The  allegation  that 
the  "  defendants  failed  to  file  any  such  report  as  is  by  law 
required  to  be  filed  within  twenty  days  of  January  1  in 
each  year,"  is  sufiicient.  Public  statutes  need  not  be  re- 
ferred to,  in  a  pleading.  The  court  is  supposed  to  know 
them. 

A  new  trial  should  be  ordered ;  costs  to  abide  the  event 

[Kings  Qbnbbal  Term,  February  14,  1870.      QHUrt^  Tappen  and  Fratij 
Justices.] 
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Where  property  committed  to  carriers,  consigned  to  a  point  beyond  their  route, 
was  safely  transported  by  them  to  the  termination  of  their  route,  and  was 
there  delivered  to  the  keeper  of  a  storehouse  or  warehouse,  who  acted  as 
the  agent  of  the  carriers  and  others  in  receiving  and  delivering  fieight,  by 
whom  it  was,  in  accordance  with  the  usual  custom,  delivered  to  a  teamster, 
to  be  carried  by  him  the  remainder  of  the  distance,  to  the  residence  of  the 
consignee ;  and  the  property  was  s6  carried  by  the  teamster  and  delivered 
to  the  consignee;  HM  that  the  duty  of  the  carriers  terminated,  certainly 
upon  the  delivery  of  the  goods  at  the  consignee's  residence,  if  not  before ; 
and  that  their  liability  could  not  be  renewed  and  resuscitated  by  a  return  of 
the  property  to  the  warehouse,  by  the  consignee. 

Heldt  dkOj  that  the  carriers  were  not  responsible  for  the  loss  of  the  goods 
because  the  consignee  directed  the  property  to  be  taken  back  to  the  ware- 
house, and  because  it  was  so  taken  back.  That  to  make  them  liable  for  the 
loss  of  the  goods  after  their  return,  notice  of  such  return  should  at  least  have 

•  been  given,  and  that  they  were  required  to  be  taken  back  to  the  consignor. 

To  render  a  common  carrier  or  warehouseman  liable  for  the  loss  of  goods, 
there  must  be  an  acceptance  of  the  goods,  and  the  responsibility  does  not 
commence  until  the  delivery  is  complete.  It  is  not  enough  that  the  prop- 
erty is  delivered  upon  the  premises,  unless  the  delivery  is  accompanied  by 
notice  to  the  proper  person. 

MOTION  by  the  plaintiff  for  a  new  trial,  upon  a  case 
and  exceptions  ordered  to  be  heard  in  the  first  instance 
at  a  general  term. 

The  action  was  brought  against  the  defendants  as  com- 
mon carriers  and  warehousemen,  to  recover  the  value  of  a 
cask  of  gin,  alleged  to  have  been  lost  by  their  negligence. 
The  complaint  alleged, 

1.  That  the  defendants,  as  common  carriers,  on  the 
22d  of  September,  1864,  contracted  to  carry  a  cask  of  gin, 
for  the  plaintiff,  from  the  city  of  New  York  to  Catskill ; 
and  that  they  so  carelessly  and  negligently  conducted 
themselves,  in  that  regard,  that  the  cask  of  gin  was  wholly 
lost  to  the  plaintiff 

2.  That  the  defendants,  as  common  carriers,  agreed  to 
carry  a  cask  of  gin  from  New  York  to  Catskill,  consigned 
to  Ira  Sherman,  East  Windham,  N.  Y. ;  that  the  gin  arrived 
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at  its  destination,  and  was  stored  by  the  defendants  in 
their  storehouse,  or  warehouse,  at  Catskill  Point,  under 
the  charge  of  J.  T.  Huntley,  their  agent,  to  be  delivered 
to  Ira  Sherman  or  his  order,  and  in  case  of  his  refusal  to 
receive  the  same,  to  notify  the  plaintiff,  and  to  keep  the 
same  stored  for  him ;  that  Ira  Sherman  refused  to  receive 
the  liquor ;  that  the  defendants  did  not  notify  the  plaintiff 
thereof;  that  it  was  stored  in  their  warehouse,  and  was 
lost. 

Judgment  was  demanded  for  $175.  Answers  were  put 
in  by  the  defendants,  and  the  cause  was  tried  at  the  cir- 
cuit, before  Justice  Peceham  and  a  jury.  The  facts  appear- 
ing in  evidence,  are  set  forth  in  the  opinion  of  the  court. 
The  plaintiff  claimed  that  upon  the  evidence  the  defend- 
ants were  guilty  of  negligence,  either  as  common  carriers, 
or  as  warehousemen.  1.  In  delivering  the  property  for 
storage,  to  Huntley,  an  irresponsible  man,  by  reason 
whereof  the  plaintiff  lost  the  same.  2.  In  losing  the  prop- 
erty, and  not  accounting  for  its  loss,  after  it  was  put  in  the 
storehouse,  on  the  theory  that  Huntley  was  their  agent 
The  court  decided  that  there  was  no  neglect  by  the  de- 
fendants, and  directed  a  nonsuit;  and  the  plaintiff  excepted. 

Jaa,  B.  Olney,  for  the  plaintiff 

G.  D.  ^  T,  0.  Ingersoll^  for  the  defendants. 

By  the  Courts  Miller,  J.  The  evidence  in  this  case 
establishes  that  the  property  in  question  was  safely  trans- 
ported upon  the  defendants'  steamboat  to  Catskill  Point, 
which  was  the  termination  of  the  defendants'  route  as 
common  carriers,  and  was  there  delivered  to  one  Huntley, 
who  kept  a  public  house'  and  a  storehouse  and  warehouse 
at  that  place,  and  who  acted  as  the  agent  of  the  defend- 
ants' and  of  other  steamboats,  in  receiving  and  delivering 
freight.     The  defendants  had  no  interest  in  the  store- 
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house  or  warehouse ;  and  the  usual  custom  was  to  put  all 
goods  there  which  were  lauded  at  the  Eoint,  for  the  con- 
signees, and  subject  to  their  call  or  order.  There  was  no 
regular  line  of  transportation  between  Catskill  and  East 
Windham,  where  the  goods  were  to  be  forwarded ;  and  a 
teamster,  either  on  his  own  motion,  or  otherwise,  (it  does 
not  appear  exactly  how,)  without  any  order  or  direction 
of  the  consignee,  took  the  cask  and  carried  it  to  the  resi- 
dence of  the  consignee,  where  it  was  directed,  and  deliv- 
ered it  there,  in  front  of  his  house  and  place  of  business, 
in  the  presence  of  two  of  his  sons,  (he  being  absent,)  and 
notified  one  of  them  that  the  cask  was  for  his  father. 
Subsequently,  the  consignee  refused  to  receive  the  prop- 
erty, alleging  that  he  had  never  ordered  it;  and  by  his 
direction  and  at  his  request,  the  teamster  brought  it  back 
and  delivered  it  at  the  place  from  whence  it  was  taken,  to 
some  person  who  was  there ;  but  the  agent,  Huntley,  tes- 
tifies that  he  did  not  know  it,  and  it  does  not  appear  that 
he  did  know  that  it  was  there.  It  disappeared  and  was 
lost 

The  plaintiff's  claim  to  recover,  in  this  action,  is  based 
upon  the  ground  that  the  defendants  were  guilty  of  negli- 
gence ;  and  unless  this  is  made  to  appear,  the  action  is 
not  maintainable. 

I  think  the  property  was  lawfully  delivered  at  its  place 
of  destination,  at  Catskill  point.,  the  end  of  the  defendants' 
route,  and  properly  left  at  the  store  or  warehouse,  which 
was  a  suitable  place  for  its  deposit,  for  the  benefit  of,  and 
on  account  of,  the  consignee.  Up  to  this  period  of  time 
there  was  no  act  done  by  the  defendants  which  indicates 
negligence,  or  exposed  the  property  to  injury  or  loss.  The 
deposit  at  the  store  or  warehouse  appears  to  be  in  accord- 
ance with  a  well  settled  rule  of  law.  "When  the  consignee 
is  absent  at  the  place  of  destination,  the  carrier  may  dis- 
charge himself  from  further  liability,  by  placing  the  goods 
in  store,  with  some  responsible  third  person^  at  the  place 
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of  delivery,  for  and  on  account  of  the  owner.  (See  Norths 
rup  v.  Syracvse  Railroad  Oo.j  5  Abb.  N.  S.  428.  Williaim 
V.  Holland,  22  Eow.  Pr.  137.) 

In  the  case  at  bar,  the  goods  were  left  with  the  agent 
who  was  in  the  habit  of  receiving  them;  and  had  they 
been  lost  while  there,  and  l)efore  they  were  removed,  the 
fact  that  the  agent  was  irresponsible  might  very  properly 
have  been  urged  as  evidence  of  negligence,  and  have  been 
entitled  to  consideration  in  determining  the  question  of 
the  defendants'  liability.  But  as  the  goods  were  safely 
kept,  and  forwarded  to  the  consignee  by  the  earliest  and 
most  convenient  mode  of  transportation,  and  as  they  were 
not  lost  at  this  time,  I  am  inclined  to  think  that  no  ques- 
tion of  negligence  arises  in  the  case. 

If  there  had  been  a  regular  line  of  transportation  be- 
tween Catskill  Point  and  East  Windham,  the  delivery  of 
the  goods  to  the  next  carrier  on  the  route,  with  proper  in- 
structions, would  have  terminated  the  defendants'  liability. 
(Hempstead  v.  N.  T.  Central  Railroad  Co,,  28  Barb.  485. 
McDonald  v.  Western  Railroad  Corp.,  34  N.  T.  Rep.  497.) 
As  there  was  no  such  line,  nor  any  other  convenient  means 
of  transportation,  and  as  the  one  selected  was  entirely  safe, 
there  was  no  impropriety  or  negligence  in  thus  forward- 
ing the  property  to  the  consignee.  It  was  one  way  of 
notifying  him  of  the  arrival  of  the  goods.  That,  it  was 
entirety  safe  is  apparent  from  the  fact  that  the  property 
was  safely  delivered  to  the  control  of  the  consignee,  so  far 
as  was  practicable.  That  it  was  not  accepted,  was  not  the 
fault  of  the  defendants,  but  owing  to  the  plaintift*  or  the 
consignee*  For  the  misunderstanding  between  them, 
which  caused  a  return  of  the  goods  and  their  loss,  the  de- 
fendants are  clearly  not  liable.  Nor,  in  my  opinion,  are 
they  responsible  because  the  consignee  directed  the  prop- 
erty to  be  sent  back  to  Catskill,  and  because  it  was  brought 
back  by  his  order. 

I  think  that  the  duty  of  the  defendants  terminated. 
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certainly  after  the  goods  were  delivered  at  the  place  of 
businesB  of  the  consignee^  if  not  before ;  and  their  liablity 
cannot  be  renewed  and  resascitated  by  a  return  of  them 
to  the  storehouse  or  warehouse  of  Huntley.  K  the  con- 
signee ordered  the  goods,  then  he  is  liable  upon  the  de- 
livery, and  he  cannot  shift  the  responibility  by  directing 
their  return.  If  he  did  not  purchase  them,  then  the  plain- 
tiff was  in  fault  in  forwarding  them  to  his  direction,  and 
has  no  good  reason  to  complain  of  the  defendants  because 
the  consignee  returned  them. 

There  was  no  authority  from  the  defendants,  direct  or 
implied,  to  return  the  goods  to  Catskill  Point ;  and  to 
make  the  defendants  liable,  at  least  notice  should  have 
been  given  that  they  were  returned,  and  were  to  be  taken 
back  by  the  defendants,  in  their  steamboat,  for  the  plain- 
tiff. Huntley,  the  agent,  was  not  aware  of  their  being 
returned,  and  no  directions  were  given,  as  to  what  they 
were  left  for,  or  what  was  to  be  done  with  the  property. 
Huntley  was  the  agent  for  three  different  steamboats,  and 
unless  he  was  advised  that  the  property  was  intended  for 
the  defendants,  I  do  not  understand  how  they  can  be  held 
liable  for  his  acts.  If  it  be  said  that  he  should  have  noti- 
fied the  owner,  the  answer  is,  that  the  evidence  does  not 
show  that  he  had  notice  of  the  delivery  for  the  defendants, 
and  hence  they  are  not  liable.  Huntley  being  proprietor 
of  the  house  where  the  goods  were  placed  and  in  store, 
became  thereby  the  agent  or  bailee  of  the  owner.  {Fiak  v. 
Newton,  1  Denioy  45.) 

In  establishing  the  liability  of  a  common  carrier,  it  must 
not  be  overlooked  that  there  must  be  an  acceptance  of  the 
goods,  and  that  the  responsibility  does  not  commence  until 
the  delivery  is  complete.  It  is  not  enough  that  the  prop- 
erty is  delivered  upon  the  premises,  unless  the  delivery  is 
accompanied  by  notice  to  the  proper  person.  (Orosvener 
V.  N,  F.  Central  Railroad  Co,,  39  N.  Y.  Rep,  34,  and  authort- 
ties  there  cited,) 
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The  defendants  were  exonerated  from  liability  after  the 
goods  were  delivered  to  the  consignee,  and  no  steps  were 
taken  to  bring  them  within  the  rule  laid  down  in  the  ease 
last  cited,  after  they  were  thus  discharged. 

In  no  aspect  in  which  the  case  can  be  considered  can 
the  defendants  be  held  liable ;  and  the  judge,  upon  the 
trial,  in  my  opinion,  committed  no  error  in  his  rulings, 
and  properly  directed  a  nonsuit. 

A  new  trial  must  be  denied,  with  costs. 

[Albajtt  Gbnbbal  Tbbm,  March  7,  1870.  Eogeboom,  IngdU  and  MUUtj 
Justices.] 
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The  omission  of  a  party  insured  to  deliver  a  particular  account  of  his  loss  and 
damage,  as  required  bj  one  of  the  conditions  annexed  to  the  policy,  is  fatal 
to  his  right  to  recover  upon  the  policy. 

Such  a  provision  is  a  condition  precedent,  the  performance  of  which,  by  the 
insured,  is  indispensable  to  his  right  of  recovery,  unless  it  has  been  dispensed 
with,  or  waived,  by  the  insurers. 

Time  is  of  the  essense  of  the  contract^  in  conditions  of  this  kind,  and  there  is 
no  power  in  the  coutt  to  dispense  with  the  condition,  or  excuse  the  non- 
performance of  it. 

It  is  only  when  a  duty  is  created  by  the  law  that  a  party  is  excused  from  per- 
forming it,  if  performance  is  rendered  impossible  by  act  of  Qod,  and  not 
when  the  duty  is  created  by  contract 

Conditions  of  this  kind,  in  n  policy  of  insurance,  are  designed  and  inserted  for 
the  benefit  of  the  insurer,  and  may  be  waived  by  him ;  and  the  courts  should 
construe  them  most  liberally  in  favor  of  the  assured,  and  most  stricUy 
against  the  insurer. 

A  policy  contained  a  condition  that,  in  case  of  loss,  the  assured  should  deliver 
a  particular  account  thereof  to  the  insurers  within  ten  days.  A  loss  occurred 
on  the  20th  of  May,  1868.  Notice  was  given,  immediately  afterwards,  to 
the  agent  of  the  insurers  at  the  place  where  the  premises  were  situated. 
On  the  10th  of  June,  the  insurers'  general  agent  and  adjuster  of  losses,  with 
one  of  the  directors  and  a  member  of  the  executive  committee,  came  to  the 
place  where  the  premises  were  situated,  for  the  purpose  of  settling  the  loss. 
On  the  Ist  of  July  said  agent  came  a  second  time,  stating  that  he  came  to 
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a^jufit  the  loss.  Being  told  that  the  assured  was  absent,  and  that  the  proofs 
of  loss  had  not  yet  been  prepared,  he  said  it  would  make  no  difference ;  that 
the  proofs  could  be  made  up  and  sent  when  the  assured  returned.  Upon 
the  return  of  the  assured,  on  the  14th  of  August,  the  proofs  were  mailed  to 
the  insurers,  who,  after  keeping  them  ten  days,  returned  the  same  to  the 
assured,  then  informing  him,  for  the  first  time,  that  they  intended  to  contest 
the  claim. 

JBebf  that  these  facts  constituted  a  distinct  recognition  of  the  liability  of  the 
insurers  for  the  loss,  after  the  expiration  of  the  ten  days  for  the  service  of 
the  prelimiuary  proof.  And  that  this  was  sufficient  to  establish  a  waiver  of 
such  proof  within  the  ten  days. 

The  general  agent  of  ^li  insurance  company  has  power  to  bind  the  company, 
by  making  such  a  waiver. 

The  fact  that  insurers,  after  the  time  for  furnishing  the  preliminary  proofs  has 
expired,  put  their  resolution  to  contest  the  claim  upon  other  grounds  than 
the  omission  to  furnish  such  proofs,  is  a  waiver  of  that  ground  of  defense. 

A  policy  of  insurance  was  taken  at  the  instance  of  the  insurers'  agent,  and  in 
exchange  for  one  he  had  previously  issued  as^he  agent  of  another  company. 
The  application  was  written  by  such  agent,  and  the  name  of  the  assured  was 
put  to  it  by  such  agent.  It  was  stated  therein  that  there  were  no  incum- 
brances on  the  property.  It  was  shown  that  nothing  was  said  by  either 
party  about  any  incumbrance  or  lien  by  judgment,  when  inquiry  was  made 
about  incumbrances;  or  any  thing  suggesting  any  necessity  or  occasion  to 
speak  about  judgments.  Hdd  that  the  inquiry  suggested  in  the  application, 
in  respect  to  incumbrances,  was,  in  fact,  and  should  be  in  law,  limited  to 
mortgages,  or  incumbrances  creating  a  specific  lien  on  the  land.  And  that 
the  assured  was  not  called  upon  to  say  anything  about  Judgments. 

Sddf  dUoy  that  in  this  view  of  the  statement  in  the  application  that  there  was 
no  incumbrauoe  on  the  property — whether  it  were  viewed  as  a  warranty,  or 
as  a  representation — there  was  in  fact  no  intentional  concealment  or  mis- 
representation, although  there  were,  at  the  time,  judgments  which  were  liens 
upon  the  premises ;  and  that  the  refusal  of  the  judge  to  nonsuit  upon  that 
ground  was  not  erroneous. 

When  asked  if  the  premises  are  incumbered,  the  applicant,  in  his  answer,  need 
go  no  further  than  to  mention  all  specific  liens  upon  the  land  by  mortgage, 
contract  to  sell,  charges  upon  the  property  by  will  or  otherwise,  or  certificate 
of  sale  by  the  sheriff^,  if  the  premises  have  been  sold  on  execution  upon  any 
judgment 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  verdict  of  a  jury  in  an  action  upon  a  policy 
of  insurance.  The  material  facts^  and  the  legal  questions 
arising  thereon,  appear  sufficiently  in  the  opinion  of  the 
court 
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Bradley  &  Kendall^  for  the  plaintiff. 
Bumm  &  Bohie^  for  the  defendants. 

By  the  Court^  E.  Darwin  Smith,  J.  The  first  question 
presented  upon  this  appeal  is,  whether  the  omission  of  the 
plaintiff  to  deliver  a  particular  account  of  his  loss  a^d 
damage  within  ten  days  after  such  loss,  according  to  the 
7th  section  of  the  conditions  annexed  to  the  policy,  is 
fatal  to  his  right  to  recover.  Such  a  provision  is  doubt- 
less a  condition  precedent,  the  performance  of  which  by 
the  plaintiff  is  indispensable  to  his  right  of  recovery,  un- 
less it  has  been  dispensed  with  or  waived  by  the  defend- 
ant. {Inman  v.  Western  Insurance  Go,^  12  Wend.  460.) 
Time,  too,  is  of  the  essence  of  the  contract  in  conditions 
of  this  kind,  and  there  is  no  power  in  the  court  to  dispense 
with  the  condition,  or  excuse  the  non-performance  of  it. 
It  is  only  when  a  duty  is  created  by  the  law  that  a  party 
is  excused  from  performing  it  if  performance  is  rendered 
impossible  by  act  of  God,  and  not  when  the  duty  is  cre- 
ated by  contract.     {Hormony  v.  Binghamj  2  Kern.  99.) 

But  conditions  of  this  kind,  in  a  policy  of  insurance, 
are  designed  and  inserted  for  the  benefit  of  the  insurer,  and 
may  be  waived  by  him,  and  the  courts  should  construe 
them  most  liberally  in  favor  of  the  assured,  and  most 
strictly  against  the  insurer.  (Bumpatead  v.  Dividend  Mutual 
Insurance  Co.,  2  Kern.  81.) 

In  this  case,  I  think  the  condition  was  waived.  The 
assured  was  absent  from  home  when  the  fire  occurred. 
C.  C.  B.  Walker,  who  is  named  in  the  policy  as  having 
some  interest  in  it,  caused  due  notice  of  the  fire  to  be 
given  immediately  after  such  fire,  by  the  defendants' 
agent  at  Corning,  where  the  premises  were  situated.  The 
fire  occurred  on  the  20th  of  May,  1868.  On  the  10th  of 
June,  afterward,  some  twenty  days  after  the  fire,  the  de- 
fendants' general  agent  and  adjuster  of  losses,  with  one  of 
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the  directors  and  a  member  of  the  executive  committee, 
came  to  Corning  to  look  at  the  plaintiff's  loss,  with  a  view 
to  the  settlement  of  such  loss.  And  on  the  1st  of  July 
said  agent  was  again  at  Corning,  and  stated  to  Walker 
that  he  came  to  adjust  the  loss;  and  being  told  by  him 
that  the  plaintiff  was  absent,  and  thatthe  proofs  of  loss 
had  not  yet  been  prepared,  said  it  would  make  no  differ- 
ence ;  that  the  proofs  could  be  made  up  and  sent  when 
the  plaintiff  returned.  iN'othing  was  said  by  the  agenjk,  at 
this  time,  intimating  a  purpose  to  contest  the  claim. 
Walker,  the  defendants'  agent,  says :  '^  It  was  then  un- 
derstood that  I  was  to  wait  until  owner  returned,**  The 
proofs  were  accordingly  prepared,  afterwards,  as  soon 
as  the  plaintiff  returned  home,  were  served  or  mailed  at 
Corning  on  the  14th  of  August,  and  were  returned  by 
mail,  in  an  envelope  post  marked  the  26th  of  August 
By  the  evidence,  they  were  received  as  soon  as  the  16th 
of  August,  and  were  there  kept  ten  days  before  they  were 
returned,  when,  for  the  first  time,  the  defendants  advised 
the  plaintiff,  by  Walker,  that  they  intended  to  contest  the 
claim. 

These  facts  constitute,  I  think,  a  distinct  recognition  of 
the  liability  of  the  defendant  for  the  loss,  after  the  expira- 
tion of  the  ten  days  for  the  service  of  the  preliminary 
proof.  This  is  sufficient  to  establish  a  waiver  of  such 
proof  within  the  ten  days.  (Post  v.  The  Etna  Insurance 
Co.y  43  Barb.  365.  Bumpstead  v.  Dividend  Mutual  Insurance 
Co.  J  supra.) 

Peake  was  the  general  agent,  and  his  acts  were  binding, 
and  he  could  make  such  waiver.  (Sheldon  v.  Atlantic 
Insurance  Co.,  26  iV.  T.  Rep.  460.)  The  defendants'  wit- 
nesses, Peake  and  Conger,  establish  that  they  were  in 
Coming  on  the  10th  of  July  and  examined  into  the  facts 
relating  to  the  fire,  and  reported  to  the  executive  com- 
mittee that  the  fire  was  fraudulent,  and  the  committee 
then  resolved  to  contest  the  same,  on  that  ground.    This 
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was  after  the  expiration  of  the  ten  days,  and  the  fact  that 
the  defendants  then  put  their  resolution  to  contest  the 
claim  upon  other  grounds  than  the  omission  to  furnish  the 
preliminary  proof,  is  a  waiver  of  that  ground  of  defense. 
(Clark  V.  New  England  Insurance  Co.^  6  Cush.  343.  Under- 
hill  V.  Agawam  Insurance  Go.^  Id.  445.  Utna  Insurance  Co, 
V.  Tf/lcTy  16  Wend.  385,  401.  Bumpstead  v.  Dividend  In- 
surance Co.,  supra,) 

The  next  objection  urged  in  the  motion  for  a  nonsuit, 
that  Charles  Walker  and  Austin  Lathrop  were  not  made 
parties,  is  not  well  taken.  It  does  not  appear  that  they  had, 
as  a  firm,  any  interest  in  the  policy.  The  answer  setting 
up  such  interest  is  not  proved.  Charles  C.  Walker  claimed 
to  have  some  interest  in  the  policy,  but  there  is  no  allega- 
tion of  such  fact  in  the  answer.  It  is  not  claimed  that  he, 
as  an  individual,  had  any  such  interest.  It  is  asserted  that 
Charles  C.  B.  Walker  and  Austin  Lathrop  were  partners, 
and  that  they,  as  such  partners,  were  the  true  owners  and 
holders  of  such  claim  upon  said  policy. 

By  section  148  of  the  Code,  this  objection  for  defect  of 
parties  is  waived  ;  but  another  answer  is  fliat  C.  B.  Walker 
has  put  in  no  separate  claim  to  any  interest  in  said  policy, 
has  given  no  notice  to  the  company  of  any  separate  claim 
or  interest  in  said  policy,  and  if  he  has  any  rights  and 
equities,  these  exist  also  between  himself  and  the  plaintiff. 
The  provision  in  the  policy  is,  that  "loss,  if  any,  shall  be 
payable  to  Walker  &  Lathrop,  and  C.  C.  B.  Walker  and 
the  insured,  as  their  interest  shall  appear."  Under  this 
provision  the  loss  was  to  be  paid  to  the  parties  named, 
according  to  their  interest  in  the  premises  covered  by  the 
policy,  as  it  should  appear  when  a  fire  occurred.  It  does 
not  appear  that  any  of  these  parties,  except  the  plaintiff, 
has  any  interest  in  such  premises.  C.  C.^B.  Walker,  it  is 
true,  claims  some  interest  in  the  policy,  under  some  judg- 
ment against  Owen ;  but  no  such  judgments  were  proved, 
and  no  interest  in  said  policy  appears  to  exist  in  him.     If 
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he  sought  to  make  any  claim  under  the  policy  against  the 
defendant^  he  was  bound  to  give  specific  notice  of  such 
claim,  and  state  its  value  and  extent,  that  it  might  appear 
to  said  company  as  it  existed  at  the  time  when  said  fire 
occurred.  The  motion  for  nonsuit  was  therefore  properly 
denied,  so  far  as  these  grounds  are  concerned. 

The  defendants  also  claim  that  the  court  erred  in  refus- 
ing to  nonsuit  the  plaintiff  at  the  close  of  the  evidence,  for 
the  reason  that  the  statement,  in  the  application  made  by 
the  plaintiff  for  the  purpose  of  procuring  the  insurance, 
that  there  was  no  incumbrance  on  the  property  insured, 
was  a  warranty  on  the  part  of  the  plaintiff  that  there  was 
no  incumbrance  on  the  said  premises,  whereas  the  said 
property  was  in  fact,  at  the  time  of  such  application,' in- 
cumbered by  three  judgments.  The  policy  contains  a  pro- 
vision that  it  is  made  and  accepted  in  reference  to  the 
terms  and  conditions  annexed,  which  are  therein  declared 
to  be  part  of  the  contract,  and  are  to  be  used  and  resorted 
to  in  order  to  determine  the  rights  and  obligations  of  the 
parties,  in  all  cases  not  therein  otherwise  provided  for. 
Among  the  conditions  annexed  to  the  policy  is  one,  the 
second,  declaring  that  all  applications  for  insurance  shall 
be  in  writing,  according  to  the  printed  forms  prepared  by 
the  company,  and  must  specify,  among  other  things, 
whether  the  property  is  incumbered,  and  if  so  by  what, 
and  to  what  amount.  In  the  first  section* it  is  provided 
that  the  applicant  is  responsible  for  the  truth  of  the  state- 
ment in  relation  to  certain  matters  in  the  description  and 
use  of  the  property,  and  in  relation  to  the  ownership  of  the 
property,  incumbrance  on  the  same,  and  other  insurance^ 
on  the  property ;  and  that  the  applicant  is  thus  bound, 
whether  he  signs  the  application  or  not.  And  the  third 
section  of  said  conditions  provides  "that  if  any  person 
effecting  insurance  in  the  company,  shall  make  any  mis- 
representations or  concealment  touching  the  risks  to  be 
assumed,  then  the  insurance  shall  be  void." 
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The  application  in  this  case  contained  the  following 
statement :  "  The  incumbrance  on  this  property  is  0000." 
The  learned  judge  at  the  circuit  held  that  this  was  a  rep- 
resentation and  not  a  warranty^  and  submitted  the  question 
to  the  jury  whether  such  representation  was  false  and 
fraudulent.  This,  I  think,  was  error,  so  far  as  related  to 
the  question  of  fraud.  In  any  view  of  the  statement,  the 
applicant  was  responsible  for  its  truth,  and  if  it  was  false  ' 
in  fact,  the  policy,  I  think,  was  void  by  the  express  terms 
of  the  contract  (Angell  an  Ins.  180.  Burritt  v.  Saratoga 
Jn8.  Co. J  5  Hillj  188.)  But  the  question  remains  for  con- 
sideration, what  was  the  statement;  in  fact  intended  to  be, 
and  what  was  its  fair  construction  ?  It  was  taken  and  con- 
fessedly written  by  the  defendants'  agent,  and  the  plain- 
tiflf's  name  was  put  to  it  by  such  agent.  It  is  a  palpable 
imposition  upon  the  plaintiff  if  the  policy  is  to  be  avoided 
by  the  acts  of  the  defendants*  agent,  under  the  circum- 
stances as  detailed  in  the  evidence  by  him  and  the  plaintiff 
This  policy  was  taken  at  the  instance  of  such  agent,  and 
not  at  the  request  of  the  plaintiff  The  policy  was  taken 
in  exchange  for  one  held  by  the  plaintiff,  taken  by  such 
agent,  in  the  Lorillard  Insurance  Company. 

The  representations  as  to  incumbrance,  as  detailed  by 
both  parties,  related  to  a  mortgage  on  the  premises  exist- 
ing when  the  previous  policy  was  taken,  which  was  spoken 
of  between  the*m,  and  which  the  plaintiff  said  he  was  about 
paying  off.  It  does  not  appear  that  anything  was  said  by 
either  of  the  parties  about  any  incumbrance  or  lien  by 
judgment  on  the  property,  when  inquiry  was  made  about 
incumbrances,  or  anything  suggesting  any  necessity  or 
occasion  to  speak  about  judgments.  I  think,  therefore, 
that  the  inquiry  suggested  in  the  application  in  respect  to 
incumbrances  on  the  premises  was  in  fact,  and  should  be 
in  law,  limited  to  mortgages  or  incumbrances  creating  a 
specific  lien  on  the  land.  I  do  not  think  the  inquiry 
necessarily  called  upon  the  plaintiff  to  say  anything  about 
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the  judgments.  If  the  defendants  desired  to  know  whether 
the  premises  were  subject  to  the  liens  of  any  judgments 
against  the  insured,  they  should  have  asked  that  question, 
and  distinctly  called  the  attention  of  the  plaintiff  to  the 
subject,  in  the  application.  When  asked  if  the  premises 
were  incumbered,  I  think  the  answer  need  go  no  farther 
than  to  specify  all  specific  liens  upon  the  land  by  mort- 
gage, contract  to  sell,  charges  upon  the  property  by  will 
or  otherwise,  or  certificate  of  sale  by  sheriff,  if  the 
premises  had  been  sold  on  execution  upon  any  judgment. 
Before  such  sale,  a  judgment  was  nothing  more  than  a 
general  lien  upon  all  the  real  estate  of  the  judgment 
debtor.  Such  judgment  could  not  affect  the  real  estate 
till  the  personal  property  of  the  debtor  was  exhausted,  and 
the  defendants  may  have  personal  property  sufficient  to 
satisfy  these  judgments.  And  the  plaintiff  testified,  also, 
that  he  had  eleven  other  village  lots  in  the  village  of  Corn- 
ing, where  he  resides,  which  he  still  owns,  upon  which 
said  judgments  were  also  a  lien. 

The  insurance  company  in  such  case,  I  think,'  might 
very  reasonably  desire  to  know  what  specific  liens  or  in- 
cumbrances then  existed  upon  the  property,  because  such 
liens  or  incumbrances  would  be  also  insurable,  and  the 
company  might,  in  this  view,  very  properly  desire  to  know 
what  other  insurance  might  be  taken  or  put  upon  the  in- 
sured property  by  other  parties,  thereby  increasing  the  risk 
and  liability  by  fraudulent  fires.  But  judgment  creditors 
having  no  specific  lien  upon  any  particular  portion  of  the 
debtor's  property,  would  be  little  disposed,  ordinarily,  to 
insure  any  of  such  property  if  they  had  in  fact  any  insurable 
interest  therein.  In  this  view  of  the  statement  that  there 
was  no  incumbrance  on  the  property,  whether  viewed  as  a 
warranty  or  as  a  representation,  there  was,  in  fact,  no  in- 
tentional concealment  or  misrepresentation,  and  the  refusal 
of  the  judge  to  nonsuit  was  not  erroneous,  and  the  verdict 
of  the  j  ury  for  the  plaintiff  was  right. 
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No  error,  injurious  to  the  defendants,  at  least,  was  com- 
mitted by  circuit  judge  or  the  jury.  The  finding  of  the 
jury  that  there  was  no  fraudulent  representation  was 
clearly  right,  if  no  substantial  misrepresentation  was  in 
fact  made.  Clearly  none  was  intended.  Upon  the  whole 
case  I  think  the  recovery  right,  and  that  the  judgment 

should  be  affirmed. 

Judgment  affirmed. 

MoiTROB  Obhbral  Tb&x,  September  6,  1869.    E,  D.  Smithy  Dufigkt  and 
Johmon,  JusUoes.] 
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Thb  Congress  and  Empire  Spring  Compant  v9.  The  High 

Rock  Congress  Spring  Company. 

The  principle  which  underiies  the  doctrine  of  trade-marks  is,  that  he  who,  by 
his  skill,  industry  or  enterprise,  has  produced  or  brought  into  market  or 
service  some  commodity  or  article  of  use,  convenience,  utility  or  accommo- 
dation, and  affixed  to  it  a  name,  mark,  device  or  symbol  which  serves  to 
designate  it  as  his,  is  entitled  to  be  protected  ini  that  designation  from 
encroachment,  so  that  he  may  have  the  benefit  of  his  skill,  industry  or  enter- 
prise, and  the  public  be  protected  from  the  fraud  of  imitators. 

The  doctrine  of  trade-marks  can  have  no  application  to  a  name  given  to  a 
natural  element  in  its  natural  state. 

All  the  cases  reported  are  cases  where  the  marks  infringed  were  used  and 
applied  to  artificial  compounds,  products  or  manufactures  originated  by  the 
science,  skill,  diligence  or  enterprise  of  man ;  and  in  all  these  cases  the 
principle  of  the  law  is  stated  and  restated  as  applicable  to  protect  the  skill, 
industry  and  enterprise  of  mechanics,  manufacturers  and  inventors;  and 
hence  only  applicable  to  artificial  products.    Per  Jambs,  J. 

Where  the  plaintiff*,  as  owner  of  a  mineral  spring,  called  the  "  Congress  Spring," 
and  widely  known  as  such,  and  its  water  by  the  .designation  of  "  Congress 
Spring  water,"  for  over  seventy  years,  was  entitled  to  the  rights  of  its  pre- 
decessors in  the  use  of  the  word  "  Congress,"  and  that  word  had  previously 
only  been  used  and  applied  to  water  in  connection  with  said  spring  and  its 
water ;  it  was  yet  Held  that  as  the  water  was  not  an  artificial  product,  and 
there  waa  nothing  in  the  mode  of  bottling  the  water  for  sale,  or  the  mode  of 
sale,  originating  with  the  plaintiff',  or  the  former  owners,  which  the  word 
"  Congress"  defined,  designated  or  implied,  the  plaintiff' had  no  exclusive  right 
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to  the  use  of  that  "word  in  connection  with  such  business,  or  in  connection 
with  the  word  "  water,"  or  the  words  "  spring  water." 

Accordingly  held  that  the  plaintiff  was  not  entitled  to  an  injunction  against  a 
corporation  called  the  "  High  Rock  Congress  Spring  Company,"  the  owner 
of  another  mineral  spring,  named  the  "  High  Congress  Spring,"  to  restrain 
such  corporation  from  using  the  name  "  High  Rock  Congress  Spring  Com- 
pany," or  any  name  containing  "  Congress  Spring  Company,"  in  its  business 
of  putting  up  mineral  waters ;  and  from  using  or  putting  upon  any  botties, 
corks,  boxes  or  packages,  &c.,  the  words  "  Congress  water,"  or  "  Congress 

.   Spring  water,"  either  alone  or  in  connection  with  other  words,  d&c. 

A  name  can  only  be  protected  as  a  trade-mark  when  it  is  used  merely  as  indi- 
cating the  true  origin  or  ownership  of  the  article  offered  for  sale.  Nerer 
when  it  is  used  to  distinguish  the  article  itself,  and  has  become,  by  adoption 
and  use,  its  proper  appellation. 

Held  that  within  the  above  piinciple  neither  the  plaintiff,  or  its  predecessors, 
acquired,  or  could  acquire,  any  property  in,  or  exclusive  right  to  the  use 
of,  the  word  "Congress,"  in  connection  with  the  word  "water,"  or  the 
words  "  spring  water ;"  because  that  word  had  no  relation  to,  and  did  not 
indicate  the  origin  or  ownership  of  the  article  named,  but  only  designated 
the  article  itself,  which  designation  had  become,  by  adoption  and  use,  its 
proper  appellation. 

APPEAL  by  the  plaintiff  from  an  order  of  the  special 
term  dissolving  an  ex  parte  injunction  restraining  the 
defendant  from  using  the  trade-mark  of  the  plaintiff,  and 
from  selling  as  "  Congress  water,"  other  water  than  the 
natural  water  of  the  Congress  Spring  at  Saratoga  Springs. 
The  motion  was  based  upon  complaint,  answer  and  affi- 
davits. The  complaint  averred  the  plaintiff  to  be  the 
owner  of  a  spring  discovered  in  1792,  and  then  named 
Congress  Spring ;  that  its  waters  were  widely  known  as 
"  Congress  water,*'  and  as  possessing  peculiar  medicinal 
virtues ;  that  there  were  many  other  mineral  springs  at 
the  same  place,  but  none  possessing  the  same  peculiar 
properties,  and  none  had  ever  been  called  by  the  name 
of  "  Congress  Spring,'*  or  their  waters  *'  Congress  water." 
That  from  1825  the  proprietors  of  said  spring  had  been 
engaged  in  bottling  its  water  and  selling  it  as  "  Congress 
water,"  which  business  has  become  very  extensive,  and 
"  Congress  water  "  has  become  a  well  known  article  of 
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commerce ;  and  that  during  all  the  period  since  1825  the 
proprietors  of  said  spring,  until  the  acts  of  the  defendants, 
herein  complained  of,  had  enjoyed  the  exclasive  use  of  the 
name  of  '^  Congress  water."  The  manner  in  which  suc- 
cessive proprietors  of  said  spring  had  put  up  its  waters, 
the  bottling,  corking,  marking,  and  labeling  is  then  set 
forth,  and  it  is  averred  that  it  had  been  customary  for 
each  proprietor  to  re-purchase  bottles  emptied,  and  in 
that  way  use  bottles  with  the  proprietary  marks  of  his 
predecessors.  It  was  then  alleged  that  the  defendant  had 
recently  commenced  selling  medicinal  water,  intended  to 
resemble  "  Congress  water,"  under  the  name  of  "  High 
Jtock  Gongress  Water;*'  that  it  used  bottles  of  the  same 
general  form,  with  marks  upon  the  cases  and  boxes  re- 
sembling those  used  by  the  plaintifi^  and  that  it  did  this 
to  deceive  the  public,  and  to  induce  the  belief  that  the 
water  it  sold  was  the  water  of  "  Congress  Spring,"  and  to 
sell  it  as  "  Congress  water." 

Judgment  was  demanded  that  the  defendant  &c.  be  re- 
strained from  using  the  name  ^^High  Rock  Congress 
Spring  Company,"  or  any  name  containing  « Congress 
Spring  Company,"  in  the  business  of  putting  up  mineral 
waters,  and  from  using  or  putting  upon  any  bottles,  corks, 
boxes,  or  packages,  &c.,  the  words  "  Congress  water,"  or 
"  Congress  Spring  water,"  either  alone  or  in  connection 
with  other  words,  &c. 

Upon  the  complaint,  and  upon  affidavits  annexed,  show- 
ing that  the  defendant  was  putting  up  water  in  bottles  in 
the  general  form  used  by  the  plaintiff,  marked  "  High 
Rock  Congress  Spring  Water  Company,  C.  &  W.,  Sara- 
toga, N.  Y.,"  and  kept  a  place  in  New  York  for  the  sale 
thereof,  with  a  sign,  "  High  Rock  Congress  Spring  Com- 
pany," a  temporary  injunction  was  granted  restraining  the 
defendant,  &c.,  as  prayed  for  in  the  complaint 

The  answer  of  the  defendant  denied  all  the  allegations 
of  the  complaint,  except  as  thereinafter  admitted;  and 
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particalarly  denied  all  fraud  or  intent  to  defraud,  &c.  It 
conceded  that  John  Clarke  owned  the  Congress  Spring 
from  1825  to  1846,  when  he  died ;  it  then  averred  that  the 
business  of  bottling  and  selling  the  water  of  Congress 
Spring  was  carried  on  by  Eliza  Clarke,  the  widow,  under 
the  name  of  "  Heirs  of  John  Clarke,"  until  September, 
1846,  when  W.  B.  White  and  D.  Shepherd  became  jointly 
interested  and  carried  it  on  under  the  style  of  ^^  Clarke  &; 
Co.,"  using  the  trade-marks,  words  and  other  symbols 
used  by  John  Clarke,  under  the  authority  of  Mrs.  Eliza 
Clarke,  his  widow,  to  whom  such  right  had  been  conveyed, 
and  paying  her  therefor  one  thousand  dollars  per  year 
until  July  1865 ;  that  in  July  1865  said  "  Congress  Spring" 
was,  by  the  executors  of  John  Clarke,  conveyed  to  Eliza 
Sheehan,  and  by  her  subsequently  conveyed  to  the  plain- 
tiff, and  that  said  executors  did  not  assume  to  convey  any 
right,  and  the  conveyances  conferred  no  right  upon  the 
plaintiff,  in  or  to  the  use  of  any  trade-mark,  words,  symbol 
or  other  designations  which  had  theretofore  been  used  by 
the  former  proprietors  of  said  Spring,  or  either  of  them. 
That  the  High  Rock  Spring,  now  owned  by  the  defendant, 
was  owned  by  John  Clarke  in  his  lifetime,  and  that  after- 
wards its  title  was  in  parties  controlling  Congress  Spring, 
until  the  conveyance  by  them  to  Mrs.  Sheehan ;  that 
during  all  that  period  the  proprietors  of  said  Spring  had 
bottled^ and  sold  the  waters  of  said  High  Rock  Spring  in 
similar  bottles,  with  marks  similar  to  Congress  Spring 
water,  except  that  it  was  called  "High  Rock  Spring 
water ;,"  that  said  waters  are  very  similar  in  their  qualities ; 
that  the  word  '^  Congress,"  as  applied  to  mineral  water,  is 
used  to  denote  the  quality  of  the  water,  and  not  its  origin 
or  ownershipy  and  is  an  arbitrary  name ;  that  the  word 
*' Congress  "  has  been  applied  to  "Putnam's  New  Congress 
Spring,"  and  that  the  name  used  by  the  defendant, "  High 
Rock  Congress  Spring,"  is  not  calculated  to  deceive  the 
public,  or  any  one  who  deals  in  the  waters  of  either  spring. 
Vol.  LVIL  34 
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That  the  bottles  used  by  the  defendant  have  a  raised  rep- 
resentation of  the  rock  at  their  spring.  That  Mrs.  Clarke, 
in  whom  remained  the  right  to  use  said  trade-marks,  &c.y 
transferred  the  right  to  use  them  to  the  defendant,  and 
the  defendant  has  the  right  to  use  the  same.  This  answer 
was  duly  verified. 

The  affidavits  established  that  the  plaintiff's  spring  was 
discovered  in  1792 ;  that  it  was  named  "  Congress  Spring" 
because  discovered  by  a  then  member  of  Congress ;  that 
it  had  ever  since  that  time  retained  that  appellation ;  that 
with  the  exception  of  a  spring  known  as  "Putnam's 
Spring,"  having  been  called  "  Putnam's  New  Congress 
Spring"  for  a  short  time,  the  plaintiff's  was  the  only 
spring  known  as  "  Congress  Spring;"  that  its  waters  had 
become  quite  an  article  of  commerce,  and  had  obtained  a 
wide  reputation  for  medicinal  virtues ;  that  it  was  put  up 
in  pint  and  quart  bottles,  each  having  impressed  upon  it, 
in  raised  letters,  "  Congress  and  Empire  Spring  Co.,  Sara- 
toga, New  York;"  that  the  bottles  were  put  up  in  boxes 
and  marked  with  the  same  words,  except  that  the  letter  "C" 
was  inside  of  the  outlines  of  a  bottle.  That  High  Bock 
Spring  was  discovered  many  years  before  Congress  Spring, 
and  was  always  known  by  the  name  of  High  Bock  Spring; 
that  said  spring  is  now  owned  by  the  defendant ;  that  its 
waters  are  now  bottled  in  pint  and  quart  bottles  in  shape 
similar  to  those  used  by  the  proprietors  of  Congress 
Spring ;  and  have  impressed  and  raised  upon  them,  "  Eigh 
Bock  Congress  Spring  Water j*  a  conical  rocky  "  G.  dh  W.y  Sara- 
togajN.  F."  That  this  water  is  put  upon  the  market;  that  a 
wholesale  warehouse  for  the  sale  of  the  same  is  kept  in  New 
York ;  that  the  bottles  are  put  up  in  boxes  and  marked 
in  its  name,  but  in  similar  form  to  the  plaintiff's  boxes, 
and  that  the  word  "Congress"  is  used  in  the  defendant's 
name  and  on  its  bottles,  as  likely  to  bring  more  custom 
and  insure  more  sales  than  could  be  obtained  without  it. 

The  allegations  in  the  defendant's  answer  are,  that  the 
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plaintiff  had  no  right  to  the  trade-marks,  words,  symbols, 
or  other  designations  which  had  been  used  by  the  former 
proprietors  of  Congress  Spring ;  but  that  the  same  were 
the  property  of  Mrs.  Eliza  Clarke,  is  not  denied. 

A  motion  having  been  made,  by  the  defendant,  to  dis- 
solve the  temporary  injunction,  the  following  opinion  was 
delivered  at  the  special  term : 

BosEKRANS,  J.  It  is  wcU  Settled  that  a  court  of  equity 
will  not  exercise  its  power  to  restrain  the  use  of  a  trade 
mark,  the  exclusive  right  to  which  is  claimed  by  the  plain- 
tiff unless  a  good  legal  title  thereto  is  alleged  in  the  com- 
plaint, and  the  court  can  see  from  the  plaintiff's  own 
statements  that  the  right  which  he  seeks  to  have  protected 
clearly  belongs  to  him,  and  has  been  infringed.  (25  Am. 
Juriaty  279.)  Nor  will  the  court  interfere  by  injunction 
when  such  title  is  alleged,  if  the  right  is  denied  by  the  de-r 
fendant,  or  is  rendered  doubtful.  (2  Sandf.  599.)  Wolfe 
V.  Goulardy  (18  Sow.  Pr.  64,)  opinion  of  Ingraham,  J., 
citing  2  Barb.y  and  Motley  y.  Dennuon^  (3  Mylne  ^  Craig^ 
14,)  is  within  these  principles.  I  think  that  the  injunction 
order  in  this  case  should  be  vacated,  so  far  as  it  restrains 
the  use  by  the  defendant  of  any  trade-mark  used  by  the 
former  proprietors  of  Congress  Spring  upon  the  bottles  or 
corks  used  in  bottling  the  waters  of  that  spring,  or  the 
boxes  in  which  they  packed  their  bottles. 

The  plaintiff  does  not  aver  that  it  purchased  the  right 
to  use  such  trade-marks,  or  that  the  right  was  assigned  to 
it,  and  such  right  is  only  deducible  from  the  allegation 
that  the  plaintiff*  purchased  the  Congress  Spring.  The 
conclusion  by  no  means  follows  that  the  right  to  the  trade- 
mark passed  with  the  title  to  the  real  estate.  Indeed,  it 
is  questionable  whether  the  plaintiff  could  be  protected  in 
the  use  of  the  trade-mark  of  a  former  proprietor  of  the 
spring  under  an  express  assignment  of  the  right,  unless 
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he  indicated  that  he  used  them  as  assignee  of  the  former 
proprietor. 

The  use  of  such  trade-mark  without  such  indication, 
would  be  an  imposition  upon  the  public — "  a  sailing  under 
false  colors,"  to  use  the  language  of  Wilson,  Ch.  J.,  in 
Sherwood  v.  AndrewSj  (Am.  Law  Reg,  Aug.  1866,  p.  597.) 
In  Partridge  v.  MencTc^  {cited  13  How,  R,  397 ;  How.  App. 
Cases f  547,)  Gardner,  J.,  delivering  the  opinion  of  the  Court 
of  Appeals,  says:  '^An  assignee  of  a  trade-mark  has  no 
special  privilege  of  deceiving  the  public,  even  for  his  own 
benefit."  It  is,  however,  unnecessary  to  consider  the 
question  how  an  assigned  trade- mark  should  be  used. 
It  is  sufficient  for  the  purpose  of  determining  whether  the 
injunction  order  should  be  retained,  so  far  as  it  restrained 
the  defendant  in  the  use  of  the  trade-mark  of  the  former 
proprietors  of  Congress  Spring,  that  the  plaintiff  has  not 
alleged  or  set  out  such  rights  in  himself,  except  inferen- 
tially;  and  the  inference  he  seeks  to  have  adduced  from 
his  allegations  does  not  legally  follow.  In  addition  to  this, 
the  defendant's  answer  expressly  alleges  that  such  rights 
were  not  assigned  to  the  plaintifi^  and  that  the  parties 
who  conveyed  Congress  Spring  to  the  plaintiff  neither 
conveyed  or  assumed  to  convey  to  the  plaintiff  any  right, 
title,  or  interest  in  or  to  the  use  of  any  trade-marks,  words, 
symbols,  or  other  designation  which  had  theretofore  been 
used  by  the  former  proprietors  of  said  spring ;  and  the 
plaintiff,  in  the  affidavits  read  in  opposition  to  the  motion 
to  dissolve  the  injunction,  fails  to  furnish  any  evidence  to 
contradict  these  allegations  of  the  answer.  These  remarks 
are  intended  to  apply  to  all  the  trade-marks  used  by  the 
former  proprietors  of  Congress  Spring,  both  their  form 
and  substance,  except  the  words  "  Congress  Spring,"  and 
"  Congress  water."  As  owner  of  the  spring,  the  plaintiff 
has  the  right  to  use  those  words  as  descriptive  of  property 
in  any  manner  it  may  choose,  and  the  question  whether 
such  right  is  exclusive  is  the  principal  one  to  be  consid- 
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ered.  The  word  "CongresB,**  as  applied  to  this  spring, 
was  an  arbitrary  name,  given  to  it  at  the  time  of^ts  dis- 
covery in  1792,  for  the  reason  that  the  person  who  discov- 
ered it  was  at  the  time  a  member  of  Congress;  and  the 
water  of  this  spring  is  called  Congress  water  because  the 
spring  is  called  Congress  Spring.  These  names  are  merely 
descriptive  of  the  spring  and  its  waters.  They  have  been 
used  for  that  purpose  for  three-fourths  of  a  century,  and 
by  such  use  have  become  the  proper  appellation  of  the 
spring  and  its  water.  They  have  no  reference  to  the  title 
or  ownership  of  either  the  spring  or  its  water,  but  are  used 
merely  to  designate  them.  It  may  be,  and  doubtless  is 
the  fact,  that  to  most  persons  who  use  the  water,  the  name 
thus  adopted  is  suggestive  of  its  properties  and  qualities ; 
that  it  is  a  mineral  water  having  certain  medicinal  quali- 
ties, and  producing  certain  effects  upon  the  human  system. 
But  to  none  can  it  convey  any  idea  as  to  who  ^s. the  owner 
of  the  spring,  or  who  is  engaged  in  bottling  and  vending 
its  waters.  The  law  in  relation  to  the  use  of  names  or 
words  as  trade-marks,  and  the  extent  to  which  an  exclu- 
sive right  can  be  maintained  to  such  use,  under  the  pro- 
tection of  a  court  of  equity,  has  been  fully  considered  by 
the  courts  of  this  State,  and  is  well  established. 

In  Wolfe  V.  Goulard,  (18  Sow.  Pr.  64,)  most  of  the  cases 
are  considered  by  Ingraham,  J.,  and  their  substance  is  ex- 
pressed by  him  as  follows :  '*  Where  a  person  forms  a  new 
word,  used  to  designate  an  article  made  by  him,  which 
has  never  been  used  before,  he  may  obtain  such  a  right  to 
that  name  as  to  establish  him  in  the  sole  use  of  it  as 
against  others  who  attempt  to  use  it  for  the  sale  of  a  sim- 
ilar article ;  but  such  an  exclusive  use  can  never  be  suc- 
cessfully claimed  of  words  in  common  use,  previously,  as 
applicable  to  similar  articles.  *  ^  **  Words,  as  used  in 
any  language,  cannot  be  appropriated  by  any  one  to  his 
exclusive  use  to  designate  an  article  sold  by  him  similar  to 
that  for  which  they  were  previously  used." 
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In  Burgess  v.  Burgess^  (17  Eng.  Law  and  Eq.  B.  257,)  it 
was  held  that  a  person  had  a  right  to  make  and  sell  an 
article  called  "Essence  of  Anchovy,"  although  the  plain-* 
tiff  and  his  father  had,  for  a  long  term  of  years,  been 
making  and  selling  such  an  article,  under  that  name,  origin- 
ally invented  by  them,  and  that,  too,  when  the  same  was 
sold  in  bottles  of  the  same  shape  as  the  plaintiff  used,  with 
labels,  wrappers  and  catalogues  bearing  a  general  resem- 
blance to  those  used  by  him. 

In  The  Amoskeag  Manufacturing  Co.  v.  Spear  ^  Bipley, 
(2  Sandf.  599,)  Duer,  J.,  says :  "  It  is  certain  that  the  use 
by  another  manufacturer,  of  the  words  and  signs  indica- 
tive only  of  these  circumstances,"  in  indicating  the  origin 
of  the  article,  its  appropriate  name,  the  mode  or  process 
of  its  manufacture,  "may  yet  have  the  effect  of  misleading 
the  public  as  to  the  true  origin  of  the  goods ;  but  it  would 
be  unreasonable  to  suppose  that  he  is,  therefore,  precluded 
from  using  them  as  an  expression  of  the  facts  which  they 
really  signify,  and  which  may  be  just  as  true  in  relation 
to  his  goods  as  those  of  another." 

In  StoTces  v.  Landgraff^  (17  Barh.  608,)  the  point  was 
fully  discussed  by  Strong,  J.  After  showing  the  cases  in 
which  one  may  by  priority  of  appropriation  obtain  a  right 
to  the  use  of  names,  letters,  marks  or  symbols  of  any  kind, 
he  adds :  "  In  respect  to  words,  marks,  or  devices  which 
do  not  denote  the  goods  or  property,  or  particular  place 
of  business  of  a  person,  but  only  the  nature,  kind  or  quality 
of  the  articles  in  which  he  deals,  a  different  rule  prevails. 
•No  property  in  such  words,  marks  or  devices  can  be 
acquired." 

Mr.  Justice  Duer,  in  Fetridge  v.  WeUs,  (13  How.  Pr. 
355,)  says,  a  name  may  rightfully  be  used  as  a  trade-mark, 
but  this  is  only  true  when  the  name  is  used  merely  as  in- 
dicating the  true  origin  and  ownership  of  the  article 
offered  for  sale — never  when  it  is  used  to  designate  the 
article  itself,  and  has  become,  by  adoption  and  use^  its 
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proper  appellation.  The  name,  no  matter  when  or  by 
whom  imposed,  becomes,  by  use,  its  proper  appellation. 
Hence,  all  who  have  an  equal  right  to  manufacture  and 
sell  the  article,  have  an  equal  right  to  designate  and  sell 
it  by  its  appropriate  name,  provided  each  person  %$  careful  to 
sell  the  article  as  prepared  and  manufactured  hy  himself ^  and 
not  by  another.  The  exclusive  right  to  use  as  a  trade-mark 
the  appropriate  name  of  a  manufactured  article  exists  only 
in  those  who  have  an  exclusive  right  to  the  article  itself. 
So  it  was  held  by  Lord  Mansfield^  in  Singleton  v.  Bolton^ 
(3  Doug.  293,)  that  although  the  plaintiff  had  been  selling 
a  particular  medicine  under  the  name  of  Dr.  Johnson's 
Yellow  Ointment,  yet  the  defendant  had  an  equal  right  to 
prepare  and  sell  it  under  the  same  name,  there  being  no 
evidence  to  show  that  he  sold  it  as  prepared  by  the  plain- 
tiflf.  In  Perry  v.  Moffit,  (6  Beavan,  66,)  the  plaintiff  claimed 
to  be  the  inventor  of  "  Perry's  Medicated  Mexican  Balm," 
and  applied  for  an  injunction  to  restrain  the  defendant 
from  selling  a  similar  medicine,  which  he  called  Moffit's 
Medicated  Mexican  Balm,  but  the  injunction  was  not 
granted. 

In  Cflark  v.  Clarky  (25  Barb.  76,)  Justice  Mitchell  held, 
in  the  general  term  of  the  first  district,  that  a  manufac- 
turer might  use  the  same  word  as  another  to  designate  his 
manufacture,  but  must  not  use  it  to  imitate  an  article  pre- 
viously sold  by  another. 

In  Brooklyn  White  Lead  Company  v.  Masury,  (25  Barb. 
416,)  the  court  held  that  although  the  plaintiff  had  sold 
their  lead  under  the  name*  of  Brooklyn  White  Lead  for  a 
long  time,  yet  that  the  defendant  might  assume  the  same 
name  to  describe  a  similar  article  sold  by  him,  and  only 
restrained  him  from  adding  the  word  "Co."  thereunto  as 
used  by  the  plaintiff.  And  in  the  Merrimack  Manufactur- 
ing Go.  V.  Gamery  (4  U.  B.  Smith,  387,)  it  was  said  that 
the  defendant  had  a  right  to  imitate  and  sell  the  same 
style  of  goods  as  those  manufactured  by  the  plaintiffs,  and 
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that  the  plaintiffs  had  no  ground  of  complaint,  unless  the 
label  used  upon  the  articles  in  imitation,  could  lead  per* 
sons  to  suppose  they  were  buying  goods  actually  manu- 
factured by  the  plaintiffs.  "  From  these  cases,  and  vari- 
ous others  which  might  be  cited/'  says  iNaBAHAM,  J.,  'Mt 
is  apparent  that  no  persons  can  acquire  a  right  to  the  ex- 
clusive use  of  words  applied  as  the  name  of  an  article  sold 
by  them,  if,  in  the  ordinary  acceptation,  they  designated 
the  same  or  a  similar  article.  Applying  these  principles 
to  the  case  under  consideration,  it  is  clear  that  the  injunc- 
tion order  must  be  vacated.  The  plaintiffs  and  their 
predecessors  have  applied  to  a  natural  object,  a  mineral 
spring  owned  by  them,  an  arbitrary  name  by  which  it  has 
been  known  for  upwards  of  seventy  years.  Such  name 
has  become  its  proper  appellation.  The  water  of  the 
spring,  for  the  same  length  of  time,  has  been  known  as 
Congress  water.  8uch  use  has  made  the  name  its  proper 
appellation.  The  plaintiff  and  its  predecessors  have  no 
exclusive  right  to  all  mineral  waters  having  the  same  or 
•  similar  properties,  and  therefore  have  no  exclusive  right 
to  the  name  which  they  have  thus  applied.  The  defend- 
ants, as  they  allege  in  their  answer,  and  as  is  not  denied, 
are  the  owners  of  another  spring,  the  water  of  which  is 
very  similar  in  its  peculiar  mineral  qualities  to  that  of 
Congress  Spring,  the  water  of  the  defendant's  spring  being 
in  every  respect  equal,  if  not  superior  to  the  water  of 
Congress  Spring.  The  analysis  of  the  water  of  these  two 
springs  presented  to  me  on  the  argument,  and  contained 
in  Steel's  and  Allen's  analysis  of  the  water  of  various 
springs  at  Saratoga,  shows  that  the  same  elements  enter 
into  the  composition  of  the  waters  of  the  plaintiff's  and 
defendant's  springs,  although  not  in  precisely  the  same 
proportions  in  both. 

The  defendants  have  applied  to  the  water  of  their  spring 
a  name  which  for  years  has  designated  such  similar  water 
of  the  plaintiff,  and  in  order  to  protect  the  public  against 
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deception,  and  to  prevent  purchasers  being  induced  to 
believe  that  the  water  sold  by  the  defendant  is  obtained 
from  Congress  Spring,  they  have  prefixed  to  such  name 
and  united  with  it  that  of  another  spring,  discovered 
earlier  than  Congress  Spring,  and  known  for  a  longer 
time  as  High  Bock  Spring^  and  designating  the  water 
which  they  sell  as  High  Bock  Congress  Spring  Water. 
The  representation  made  by  this  name  I  regard  as  true, 
and  in  no  way  calculated  to  deceive  the  public  or  to  injure 
the  plaintiff.  In  order' to  maintain  this  action  for  dam- 
ages, or  for  preventive  relief  by  injunction,  it  is  necessary 
that  it  should  appear  that  the  name  adopted  by  the  de^ 
fendant  is  calculated  to  mislead  the  public  into  the  belief 
that  the  defendant  is  selling  the  waters  of  Congress  Spring, 
and  that  it  is  or  has  been  engaged  in  -selling  the  water 
of  its  own  spring  as  that  of  the  plaintiff's.  The  defendant 
denies  that  it  has  ever  sold  the  water  of  its  spring  as  water 
from  the  plaintiff's  spring,  and  no  evidence  is  produced  on 
the  part  of  the  plaintiff  to  show  that  the  defendant  has  made 
such  sales.    The  injunction  order  should  be  vacated. 

Wm.  Tracf/j  for  the  appellant. 

As  to  the  factSj  we  claim  that  it  was  alleged  and  shown, 
First  That  the  Congress  Spring  at  Saratoga  had  been 
known  for  many  years,  and  its  water  had  acquired  a  repu- 
tation as  possessing  medicinal  virtues  peculiar  to  itself, 
and  not  possessed  by  any  other  water;  that  it  belongs  to 
the  plaintiff;  and  that  its  water,  bottled,  had,  by  the  plain- 
tiff and  its  predecessors  in  the  ownership  of  this  spring, 
become  a  well  known  article  of  commerce,  throughout  not 
only  the  United  States,  but  the  British  provinces,  the  West 
Indies,  South  America  and  Europe^  Second.  That  the  word 
"  Congress"  is  not,  as  alleged  in  the  answer,  "  as  applied 
to  mineral  water,  used  to  denote  the  quality  of  the  water, 
and  not  the  origin  or  ownership,  and  is  an  arbitrary  name 
which  has  by  use  come  to  be  applied  to  mineral  water  in- 
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dicating  certain  mineral  properties  or  qualities."  But  that 
in  fact  it  had  for  about  seventy-five  years  been  applied  to 
distinguish  the  plaintiff's  spring  from  all  others ;  and  that 
the  term  as  applied  to  water,  was  simply  descriptive  of  the 
fact  that  it  was  water  naturally  flowing  from,  the  Congress 
Spring,  and  not  of  its  qualities,  constituents  or  properties, 
and  was  not  applicable  to  any  other  water.  Third,  That 
spring,  by  its  name,  with  the  proprietary  trade-marks 
which  had  for  many  years' been  used  by  its  proprietors  in 
putting  up  and  selling  its  water,  had,  before  the  existence 
of  the  defendant,  become  the  property  of  the  plaintiff,  in 
so  far  as  to  prevent  any  other  person  from  using  those 
marks  to  interfere  with  the  sale  of  Congress  water.  Fourth. 
That  the  defendant's  trustees,  for  the  express  purpose  of 
introducing  the  sale  of  other  water  as  Congress,  and 
because  they  thought  that  by  introducing  the  name  "  Con- 
gress" after  the  words  "  High  Rock,"  people  would  pur- 
chase it,  not  knowing  that  it  was  not  Congress  water, 
adopted  this  name;  and  to  farther  impose  upon  the  pur- 
chasers, purchased,  .as  appears  from  their  answer,  from  the 
widow  of  a  former  proprietor,  after  all  her  interest  in  the 
Congress  Spring  had  ceased,  the  pretended  right  to  use 
the  trade-marks  of  the  former  proprietors ;  and  that  they 
now  insist  upon  their  right  to  use  the  same. 
•  Under  this  state  of  facts,  we  submit  that,  as  matter  of 
law,  the  protection  of  its  injunction  should  not  have  been 
overruled. 

As  to  the  2at£r,  we  submit, 

I.  That  the  right  of  a  party  to  a  trade-mark,  adopted 
to  distinguish  the  article  produced  or  prepared  by  him, 
in  his  trade  or  business,  has  been,  both  by  the  courts  in 
England  and  this  country,  long  recognized.  It  may  be 
the  use  of  his  own  name  with  any  peculiar  style  of  type 
or  ornament;  the  name  adopted  for  his  place  of  business; 
any  unappropriated  fancy  name  to  indicate  ownership  or 
origin,  which  does  not,  in  its  ordinary  signification,  des- 
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ignate  the  same  or  a  similar  article,  or  simply  indicate  its 
quality,  kind,  textare,  composition,  destined  use,  or  class 
of  consumers.  (TFbJfg  v.  Goulardy  18  How.  Pr.  64.  The 
Amoskeag  Manuf.  Co.  v.  Spear j  2  Sandf.  599.)  The  doc- 
trine of  this  case  is,  that  every  manufacturer  and  every 
merchant  for  whom  goods  are  manufactured,  has  a  right 
to  distinguish  the  goodp  he  sells  hy  a  peculiar  mark  or 
device,  so  that  they  may  be  known  as  his  in  the  market, 
and  that  the  public  interest  as  well  as  his  own,  requires 
that  he  be  protected  in  it ;  that  one  who  affixes  an  imita- 
tion of  this  trade-mark  to  another  article,  commits  a  fraud 
upon  the  public  and  the  owner  of  the  mark,  and  equity 
will  restrain  him  on  the  ground  of  preventing  fraud.  The 
imitation  may  be  complete  or  partial';  in  either  case,  if  it 
would  probably  deceive  the  public,  it  will  be  restrained. 
^'  In  an  imitation  of  the  original  mark  upon  an  article  or 
goods  ojf  the  same  description,  the  name  of  the  proprietor 
may  be  omitted — another  name,  that  of  the  imitator  him- 
self, may  be  substituted ;  but  if  the  peculiar  device  is  so 
copied  as  to  manifest  a  design  of  misleading  the  public, 
the  omission  or  variation  ought  to  be  wholly  disregarded. 
Its  object,  we  may  be  certain,  was  not  to  communicate 
truth,  but  to  escape  the  penalty  of  falsehood.  A  fraud  is 
intended,  an  unlawful  gain  is  meant  to  be  realized,  but  it 
is  believed  or  hoped  that  an  injunction  may  be  avoided, 
and  a  claim  for  profits  or  damages  repelled.''  [Id.  p.  608. 
See  alsoj  Id.  619,  613,  for  the  application  of  the  doctrine ; 
Coats  V.  Solbrooky  2  Sandf.  Ch.  Rep.  586,  and  the  noteSj 
and  cases  there  cited.)  The  case  holds,  fully,  the  doctrine 
that  one  who  assumes  a  particular  name  or  mark  to  indi- 
cate the  article  he  manu/actures  or  deals  in,  is  to  be  pro- 
tected from  the  attempts  of  others  to  obtain  his  trade  by 
simulating  his  marks.  It  is  not  enough  that  an  examina- 
tion of  the  marks  may  show  a  difiTerence.  The  doctrine 
is,  that  when  the  imitation  is  calculated  to  deceive,  it  will 
be  restrained. 
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In  our  case  it  is  shown  affirmatively,  and  is  not  denied, 
that  the  simulation  was  intended  to  deceive  and  defraud 
the  public,  and  to  impose  upon  them  as  Congress  water 
some  other  water.  The  various  cased  cited  in  the  notes 
to  the  last  mentioned  case  establish  the  principle.  Lewt$  v. 
Langion^  (7  Simons^  ^h)  was  as  to  the  right  by  a  survivor 
of  a  partnership  to  use  its  firm  name  as  a  trade-mark.  It 
was  held  he  might,  and  might  restrain  the  executor  of  the 
deceased  from  using  it  In  Bidding  v.  Howe^  (8  StmcnSy 
477,)  although  an  injunction  was  denied,  yet  the  vice 
chancellor  said  the  defendant  ^'  was  not  at  liberty  to  make 
and  sell  a  mixture  of  his  owd,  under  the  same  designation 
the  plaintiff  had  appropriated,"  which  was  Howqua's  Mix- 
ture. In  Oroft  V.  Dat/y  (7  Beavan,  84,)  the  executors  of  the 
surviving  partner  continued  the  business  under  the  firm 
name  of  "  Day  &  Martin,  97  High  Holborn."  The  defend- 
ant Day  was  a  nephew,  and  associated  with  one  Martin, 
under  the  firm  of  Day  &  Martin,  labeling  their  bottles 
with  an  imitation  of  the  old  firm  label,  but  substituting 
the  royal  arms  for  those  of  the  firm,  and  inserting  ''  90^ 
Holbom  Hill,"  in  place  of  97  High  Holborn.  Lord  Lang- 
dale  ordered  an  injunction,  saying  the  defendants'  con- 
trivances were  calculated  •  to  mislead  the  bulk  of  the 
unwary  public  with  the  impression  that  the  new  concern 
was  connected  with  the  old  manufactory.  Bine  v.  Lart 
(10  LoTid.  Jurist  Rep,  106)  was  the  case  of  the  trade-mark 
<<  Ethiopian,"  on  black  cotton  stockings.  The  answer  de- 
nied that  the  plaintiffs  were  entitled  to  it,  alleging  its  use 
by  other  parties  before  the  plaintiffs.  The  vice  chancellor 
said  it  was  evident,  from  the  defendant  imitating  the 
plaintiffs'  mark,  they  knew  they  might  gain  an  advantage 
by  it  to  which  they  were  not  entitled,  and  he  refused  to 
dissolve  the  injunction.  Blofield  v.  Payney  (4  Bam,  dk 
AdoL  410,)  is  a  case  to  show  that  it  is  no  answer  that  the 
simulated  article  is  as  good  as  the  genuine.  Crowshay  v. 
Thompson  (4  Man,  (k  Chran,  357)  was  an  action  at  law,  for 
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using  the  plaintiffs'  trade-mark  on  iron.  It  was  left  to  the 
jury  to  determine,  first,  whether  the  defendant's  mark 
bore  so  close  a  resemblance  that  it  was  calculated  to  de- 
ceive the  unwary;  and,  secondly,  whether  the  defendant 
used  the  mark  with  the  intention  of  supplanting  the 
plaintiff 

Where  one  intentionally  uses  or  closely  imitates  an- 
other's trade-marks,  the  law  presumes  it  done  fraudulently, 
to  induce  the  public,  or  those  dealing  in  the  article,  to 
believe  the  goods  are  those  made  or  sold  by  the  latter; 
and  it  is  wholly  immaterial  that  the  simulated  article  is 
of  equal  or  superior  value.  {Taylor  v.  Carpenter^  2  Sandf. 
Cfh.  603.) 

In  Olark  v.  Glarky  (25  Barb.  76,)  the  plaintiffs,  J.  Clark 
Jr.  &  Co.,  manufacturers  of  spool  cotton,  adopted,  as  a 
mark  to  be  placed  on  it,  concentric  circles  in  gold  and 
silver.  In  the  inner  circle  the  number  of  the  cotton  ;  in 
the  second,  "J.  Clark  Jr.  &  Co.,  Mile  End,  Glasgow;"  in 
the  next,  "  six-cord  cabled  thread,  200  yards ;"  in  the  outer 
circle,  "  sole  agent,  Wm.  Wheelwright,  New  York."  The 
defendants,  J.  &  J.  Clark  &  Co.,  adopted  a  similar  device, 
but  the  inscriptions  were,  instead  of  "  J.  Clark  Jr.  &  Co., 
Mile  End,  Glasgow,"  **  Clark  i  Co.,  Seed  Hill,  Paisley," 
and  in  the  outer  circle,  "sole  agent,  George  Clark,  New 
York.*'  It  was  obvious  to  any  one  who  would  carefully 
compare  the  inscriptions,  that  they  were  different,  and 
yet  an  ordinary  reader  would  not  discover  the  difference. 
The  court  say,  (p.  79,)  "An  imitation  of  his  mark,  with 
partial  differences,  such  as  the  public  would  not  observe, 
does  him  the  same  harm  as  an  entire  counterfeit"  The 
court  held  that  J.  &  J.  Clark  &  Co.  had  a  right  to  sell 
thread  under  their  own  name,  with  the  name  of  their 
agent,  but  that  they  must  do  this  "  so  as  not  to  appear  to 
imitate  the  plaintiffs'."  In  Blos$  v.  Bloomer y  (23  Barb. 
604,)  the  court  held  that  a  contract  by  the  plaintiff  to  fur- 
nish paper  bags,  with  the  plaintiff's  trade-mark,  to  an- 
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other,  to  pat  up  seeds  not  raised  by  the  plaintiff  for  sale, 
contrary  to  the  spirit  of  the  law,  was  a  fraud  on  the  pub- 
lic, and  void.  Judge  E.  Darwin  Smith  remarks,  (p.  609,) 
"  This  court  protects  the  title  of  the  author  or  inventor  of 
any  names,  marks,  letters  or  other  symbols,  which  any 
manufacturer,  trader,  or  other  person  has  devised  and  ap- 
propriated, or  been  accustomed  to  use  in  his  trade  or 
business,  and  restrains  by  injunction  any  unauthorized 
use  thereof."  In  Howard  v.  Henrique%y  (3  Sandf,  725,)  the 
plaintiff  opened  a  hotel  in  New  York,  and  called  it  "  The 
Irving  House/*  He  had  no  sign,  but  the  name  was  used 
on  his  bills  and  his  cards.  Soon,  people  indiscriminately 
called  it  the  Irving  House,  and  the  Irving  Hotel  The  de- 
fendant then  opened  a  hotel,  calling  it  The  Irving  Hotel. 
The  defendant  was  enjoined  from  the  use  of  the  name,  by 
a  justice  of  the  superior  court,  and  on  appeal  the  injunc- 
tion was  affirmed,  by  all  the  judges.  The  court  say :  "  We 
think  that  the  principle  of  the  rule  is  the  same,  to  what- 
ever  eubjeet  it  may  he  applied,  and  that  a  party  will  be  pro- 
tected in  the  use  of  a  name  which  he  has  appropriated, 
and  by  his  skill  rendered  valuable,  whether  the  same  is 
upon  articles  of  personal  property  which  he  may  manu- 
facture, or  applied  to  a  hotel  where  he  has  built  up  a  pros- 
perous business."  '^  One  must  not  dress  himself  in  another 
man's  garments,  and  by  assuming  another  man's  name, 
endeavor  to  deprive  that  man  of  his  individuality,  and 
thus  deprive  him  of  the  gains  to  which,  by  his  industry 
and  skill,  he  is  fairly  entitled." 

In  Williams  v.  Johneon,  (2  Bo$w.  1,)  the  plaintifi,  under 
the  firm  of  "Williams  &  Brothers,"  manufactured  a  soap, 
to  which  they  gave  the  name  of  **  Oenuine  Yankee  Soap." 
They  put  it  up  in  a  particular  manner,  with  a  label  having 
an  inscription,  ^^  Oenuine  Yankee  Soap,  manufactured  at 
Manchester,  Conn.,  by  WiUiams  ^  Brothers,  Chemists  and 
Apothecaries.**  The  defendants  afterwards  commenced  the 
manufacture  of  soap  put  up  in  similar  form,  but  with 
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a  label  bearing  the  inscription,  ^^Oenuine  Yankee  Soap^ 
manufactured  at  New  Tork^  by  L.  WiUiarM  ^  Co.^'  The 
arrangement  of  the  letters  and  form  of  packages  was  sim- 
ilar. An  injunction  was  granted,  restraining  the  defend- 
ant. On  appeal,  Judge  Woodruff  examines  the  rule,  and 
shows  the  palpable  attempt  by  the  defendant  to  defraud 
the  plaintiff.  He  says,  (p.  6,)  "  It  is  true  that  the  defend- 
ant has  put  upon  his  labels  New  York  as  the  place  of 
manufacture,  and  L.  Williams  &  Co.  instead  of  Williams 
k  Brothers,  as  the  manufacturers ;"  but  (p.  8)  it  is  so  pal- 
pable as  to  admit  of  no  reasonable  doubt,  that  the  devices 
employed  by  the  defendant  were  calculated  and  intended 
by  him  to  secure  the  benefit  of  the  reputation  which  the 
plaintiff  had  acquired.  He  is,  in  this  respect,  entitled  to 
no  favor.  The  court,  in  considering  the  propriety  of  en- 
joining him,  pending  the  litigation,  will  not  feel  called 
upon  to  be  zealous  to  aid  him  by  refined  distinctions,  so 
that  he  may  evade  the  letter  and  violate  the  scope  and 
spirit  of  the  adjudged  cases." 

In  Corwin  v.  Paly^  (7  Bo9W.  222,)  Campbell  procured  gin 
from  Holland,  which  he  put  up  in  bottles  and  cases,  with 
a  label,  "  Club-House  Gin,"  in  gilt  letters.  He  transferred 
the  right  to  use  it  to  the  plaintiff.  The  defendant  bottled 
imported  gin  in  square  bottles,  with  "  Club-House,  J.  T. 
Daly,"  blown  on  them,  and  a  white  paper  label  printed  in 
black,  "  London  Club-House  Gin,  sole  importer  Wm.  H. 
Daly."  After  the  defendant  had  the  fiasks  with  the  let- 
ters blown  on  them  the  plaintiff*  had  the  letters  "  Club- 
House  Gin,  W.  S.  C,"  blown  on  theirs.  No  fraudulent 
intent  was  charged  in  the  complaint,"  proved  by  the  evi- 
dence, or  found  by  the  court.  The  whole  of  the  labels, 
and  of  the  letters  on  the  bottles,  and  of  the  boxes  in  which 
they  were  packed,  were  dissimilar.  It  was  shown  that  the 
word  Club-House  had  for  a  long  time  been  used  simply 
to  denote  a  superior  quality  of  gin,  fit  for  use  in  club- 
houses.   The  court  held  that  a  dealer  cannot  be  protected 
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by  adopting  a  name  for  an  article  which  does  not  express 
its  origin^  owner$htp  or  place  of  manufacture  or  sale^  but 
merely  its  quality,  kind,  texture  or  composition,  destined 
use  or  class  of  consumers.  It  recognized  the  exclusive 
right,  when  the  name  is  used  to  indicate  the  true  origin  of 
the  article. 

In  Burnett  v.  Phalon^  (9  Bowo.  192,)  it  appeared  that  in 
1857  Burnett  manufactured  a  hair  oil  which  he  named 
"  Cocoaine."  In  1858,  Phalon,  who  had  for  several  years 
manufactured  a  hair  oil  from  co5oanut,  put  his  up,  calling 
it "  Cocoine."  The  labels  are  very  dissimilar.  The  only 
possible  likeness  is  the  two  words  "  Cocoaihe"  and  "  Co- 
coine."  The  court  aflSrmed  a  judgment  giving  a  perpetual 
injunction,  Bosworth,  Ch.  J.,  giving  the  opinion.  Robert- 
son, J.,  dissented,  on  the  ground,  only,  that  the  proofs  hav- 
ing shown  that  the  defendant  honestly  adopted  a  French 
word  to  indicate  the  origin  of  the  oil,  that  it  was  made  from 
the  cocoa  nut,  the  case  did  not  come  within  the  rule.  He 
however  recognized  the  rule  as  before  laid  down. 

In  McOardel  v.  Peck,  (28  Haw.  Pr,  120,)  the  court  recog- 
nized the  rights  of  the  real  proprietor  of  a  trade-mark,  as 
the  McCardel  House,  to  permit  it  to  be  used  by  others,  but 
held  that  without  a  valid  agreement,  the  permission  might 
be  revoked. 

n.  The  case  here  made  by  the  plaintiff  was  within  the 
rule.  The  defendant's  trustees  intended  by  the  use  of  the 
word  Congress,  and  the  imitations  of  the  various  trade- 
marks used  by  the  former  proprietors  of  the  Congress  spring, 
to  impose  their  water  upon  unwary  purchasers  as  Congress 
water.  1.  Their  acts  alone  would  show  this ;  but  in  addition 
to  that,  we  have  the  statement  of  their  superintendent,  that 
this  was  the  reason  why  they  adopted  the  name.  2.  No 
advantage  could  result  to  them  from  the  use  of  the  word 
Congress,  unless  it  would  be  to  induce  purchasers  to  sup- 
pose the  waters  came  from  the  Congress  spring.  3.  The 
pretense  set  up  in  the  answer,  that  Mrs.  Clarke  had  sold 
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the  right  to  use  the  trade-marks,  is  answered  by  the  fact 
that  befDre  the  defendant  had  an  existence  the  plaintiff 
had  acquired  from  the  proprietors  of  the  Congress  spring 
the  whole  property,  with  the  stock  of  bottles,  corks  and 
boxes,  with  the  proprietary  marks,  and  the  implements  to 
make  such  marks  upon  them.  The  plaintiff  became  the 
owner  of  the  Congress  spring,  August  5,  1865.  The  de- 
fendant only  came  into  existence  September  10, 1866. 

IIL  The  court,  at  special  term,  erred  in  vacating  the 
injunction.  The  prayer  of  the  complaint  was  to  restrain 
the  defendant  from  the  use  of  the  word  ^'  Congress,"  in 
selling  the  water  it 'prepares,  and  from  the  use  of  any  of 
the  proprietary  marks  of  the  former  owners  of  the  Congress 
spring  to  induce  the  belief  that  the  water  it  sold  was  Con- 
gress water.  The  plaintiff's  claim  is  that  the  name  Con* 
gress  water  is  applicable  to  no  water  but  the  water  of  the 
Congress  spring,  which  it  owns;  that  to  call  any  other 
water  by  that  name,  or  by  any,  labels  or  devices  which 
have  at  any  time  been  used  to  put  up  that  water,  or 
by  an  imitation  thereof,  calculated  to  deceive  the  unwary 
into  the  belief  that  it  is  Congress  water,  for  the  purpose 
of  selling  it,  is  a  fraud  upon  the  public  and  upon  the  plain- 
tiff. In  doing  this  it  is  not  necessary  for  the  plaintiff  to 
show  a  right  to  use  the  marks  of  former  proprietors ;  it  is 
enough  to  show  that  the  defendant  may  not  use  them  to 
foist  his  articles  on  the  market  as  Congress  water.  If  the 
suggestion  that  the  defendant  might  purchase  and  use  the 
proprietary  marks  of  the  former  owners  is  correct,  then 
they  might  put  up  any  sort  of  water,  and  use  the  bottles 
of  Lynch  &;  Clarke,  and  all  their  trade-marks,  and  sell  it 
as  Congress  water,  and  thus  either  destroy  the  reputation 
of  Congress  water,  or  the  plaintiff's  business. 

The  learned  justice,  at  special  term,  in  his  opinion,  sug* 
gests  that  the  plaintiff  does  not,  in  the  complaint,  aver 
that  it  purchased,  with  the  Congress  spring,  the  right  to 
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use  all  the  former  proprietors'  trade-marks.  Certainly  it 
is  not  80  stated  in  terms,  and  yet  it  is  stated  that  the  plain- 
tiff purchased  the  Congress  Spring,  with  its  whole  apparatus. 
No  one  pretends  that  it  meant  to  carry  on  business  under 
the  firm  of  Lynch  &  Clarke,  or  either  of  the  former  propri- 
etary names.  But  when  it  purchased  the  establishment,  it 
is  most  manifest  that  those  who  sold  it  had  no  right  there- 
after to  bottle  up  any  water  they  chose  and  sell  it  as  Con- 
gress water.  The  learned  justice  also  alludes  to  the  rule 
observed  by  courts,  of  preventing  a  plaintiff,  by  a  trade- 
mark, from  deceiving  the  public.  It  is  submitted  that  the 
same  rule  applies  to  the  permitting  a  defendant  to  deceive 
the  public  by  using  or  imitating  old  trade-marks,  not  be- 
longing to  the  article  he  deals  in.  It  is  also  stated  that 
the  answer  alleges  that  the  trade-marks  of  former  propri- 
etors were  not  assigned  to  the  plaintiff,  and  that  the  plain- 
tiff's ajfidavits  fail  to  furnish  evidence  to  the  contrarj\ 
Now,  first,  the  answer  was  only  verified  on  information 
and  belief,  and  proves  nothing;  and,  second,  the  affidavit 
of  Johnson  shows  that  a  large  quantity  of  bottles  and 
corks,  and  bottled  water,  with  the  trade-marks,  and  the 
implements  used  in  making  them,  were  sold  to  the  plain- 
tiff's immediate  predecessor. 

A  suggestion  was  made  by  the  court,  at  special  term, 
that  the  water  of  the  Congress  Spring  having  been  called 
Congress  water  for  over  seventy  years,  the  owners  thereof 
have  no  exclusive  right  to  all  mineral  waters,  and  there- 
fore the  owners  of  any  spring  of  a  similar  water  may  right- 
fully call  their  waters  Congress  water.  No  one  is  shown 
to  have  ever  known  the  term  Congress  water  to  mean 
anything  but  the  water  of  the  plaintift''s  spring;  no  one 
is  brought  here  to  swear  that  any  other  water  was  ever 
sold  as  such.  The  defendant's  superintendent,  McCaffrey, 
simply  swears  he  expects  to  prove  that  Putnam  sold  waters 
of  his  spring  as  "New  Congress."  In  answer  to  all  this, 
a  large  number  of  the  most  eminent  apothecaries  and 
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dealers  in  Congress  water  for  the  last  thirty-five  years,  dis- 
tinctly swear  that  the  name  has  no  reference  to  the  quality 
or  constituents  of  the  water,  but  is  simply  applicable  to 
the  waters  of  the  plaintiff's  spring.  A  large  number  of 
the  inhabitants  of  Saratoga,  residents  there  for  seventy, 
fifty,  forty,  thirty-five,  thirty,  twenty-five,  fifteen  and  ten 
years,  swear  to  the  same  facts — that  at  Saratoga  no  other 
water  than  Congress  Spring  water  was  ever  called  Con- 
gress water.  And,  in  addition  to  all  this,  it  is  shown 
directly  that  the  defendant's  trustees,  with  their  eyes  open 
to  the  dishonesty  and  fraud  of  using  it,  and  simply  with 
intent  to  deceive  the  public  and  supplant  the  plaintiff's 
business,  adopted  it.  It  was  done  purposely,  fraudulently. 
It  was  just  such  an  act  as  the  statute  of  1862,  {Laws  of 
1862,  p.  513,  ck  306,)  was  intended  to  prevent. 

W.  A.  Beach  and  A.  Pond,  for  the  respondent. 

I.  The  plaintiff  has  acquired  no  exclusive  right  to  the  use 
of  the  claimed  trade-mark.  The  terms  "  Congress  Spring," 
or  ^'  Congress  Spring  watery'  as  applied  to  a  natural  ele- 
ment, are  not  appropriable  as  trade-marks.  1.  To  consti- 
tute a  private  trade-mark,  it  must  denote  either  the  origin  or 
ownership  of  the  article  to  which  it  is  affixed.  {Upton  on 
Trade-marki,  86.  Amoakeag  Manufacturing  Go.  v.  Spear^ 
2  Sandf.  599.  Fetridge  v.  WelU^  13  How.  Pr.  385.  Woffe  v. 
Ooulardy  18  id.  64.  Burgess  v.  Burgess,  17  £ng.  Law  and  Eq. 
257.)  The  marks  and  devices  claimed  by  the  plaintiff  lack 
these  essential  qualities.  They  do  not  in  any  sense  indicate 
the  origin  or  property  of  Congress  Spring,  or  its  waters.  In 
the  language  of  Justice  Duer,  in  Fetridge  v.  WellSy  (13  How. 
Pr.  385,)  *'they  are  used  to  designate  the  article  itself,  and 
have  become,  by  adoption  and  use,  its  proper  appellation." 
and  are  not,  therefore,  the  subject  of  exclusive  appropria- 
tion. This  is  so,  eminently,  of  the  words  "Congress  Spring." 
Evidently  this  is  but  the  name  of  the  spring  itself,  like 
"Avon  Springs,"  "Lebanon  Springs,"  "Sharon  Springs," 
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and  ^'  Cheltenham  Springs."  All  these  are  but  the  names 
of  particular  fountains^  indicative  only  of  the  place  where 
they  issue.  They  distinguish  the  several  springs,  and 
nothing  else.  In  neither  is  there  any  indication  of  origin  or 
oumerMp.  Nov  is  there  in  the  term  ^'  Congress  Spring 
water."  That  is  but  an  arbitrary,  inexplicit  name,  express- 
ing no  idea  of  property,  or  origin.  Both  are  descriptive,  by 
application  and  use,  of  the  properties  and  qualities  of  cer« 
tain  mineral  waters.  2.  If  it  should  be  conceded  that  these 
terms  indicate,  in  any  sense,  the  origin  of  the  spring,  or  its 
waters,  as  produced  at  a  known  locality,  the  plaintiff  would 
not  be  helped.  Because  neither  Congress  Spring  nor  its 
water  has  any  peculiar  property,  or  effect,  to  distinguish  it 
from  the  spring  of  the  defendant,  or  its  water.  The  med- 
icinal qualities  of  both  are  substantially  the  same.  The 
various  titles  designating  the  numerous  fountains  issuing  at 
Saratoga  are  received  as  expressing  the  special  attributes  of 
a  numerous  class  of  fountains,  having  a  common  origin 
and  cognate  qualities.  Each  proprietor  has  the  right  to 
sell  the  waters,  and  to  designate  them  by  that  name  which 
appropriately  signifies  their  common  nature.  {Fetridge  v. 
WelU,  13  How.  Pr.  355.  StoheB  v.  Landgraff,  17  Barb.  608.) 
The  proprietor  of  one  of  the  springs  at  Avon,  or  Lebanon, 
or  Sharon,  or  Cheltenham,  might  sell  the  waters  of  either 
by  the  name  of  ^^  Avon  water,"  &c.,  and  with  as  much 
propriety  as  the  plaintiff,  claim  the  title  as  a  trade-mark. 
The  region  of  the  Adirondack  is  renowned  for  its  ores. 
Could  an  owner  name  the  production  of  his  bed  '^  Con- 
gress ore,''  and  use  it,  until  it  became  descriptive  of  a  cer- 
tain quality  or  ckL%9  of  ore,  and  enjoin  another  owner  of  the 
same  description  of  ore  from  vending  it  by  the  same  name? 
Certainly  not ;  because  the  term  has  become  a  name  for  an 
article  which  every  owner  has  the  right  to  sell  by  its  ap- 
propriate title.  3.  It  is  submitted  that  the  doctrine  of 
trade-marks  has  never  been  applied,  and  is  not  appli- 
cable,  in  letter  or  spirit,  to  the  sale  of  spontaneous, 
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natural  prodacts,  of  sabstantially  the  same  nature.  It  is 
appropriate  only  to  artificial  compounds,  or  products, 
originated  by  the  science,  or  skill  or  diligence  of  man. 
It  is  designed  to  protect  the  inventor  of  some  new  com- 
bination of  substances,  or  some  new  product  of  skill ;  to 
secure  to  him  something  produced  by  his  own  genius,  and 
the  market  he  has  secured  by  merit  and  industry.  (  Upton 
on  Trade-Marhfiy  97, 8.)  If  this  be  the  spirit  of  the  doctrine, 
it  is  clearly  inapplicable  to  the  sale  of  natural  products. 
They  are  not  the  creations  of  man's  skill  or  industry. 
They  are  the  gift  of  nature  to  all — free  to  all  to  sell  and 
use.  If  a  man  adds  to,  combines  or  improves  them,  he 
may  claim  the  advantage  of  his  enterprise,  by  attaohing  to 
them  marks  or  symbols  which  express  their  source  and 
his  title ;  but  he  cannot  bottle,  and  name,  the  elements, 
and  claim,  exclusively,  the  new  appellation  by  which  they 
have  become  known  in  market  As  well  might  one  bottle 
the  pure  air  of  the  mountain,  naming  it  *'  Congress  air," 
and  prevent  another  from  selling  the  same  atmosphere,  by 
the  same  name.  The  proprietor  of  the  Congress  Spring 
has  no  merit  entitling  it  to  a  monopoly  of  name.  Nor  has 
water  any  such  merit  The  plaintiff  sells  what  the  earth 
produces.  There  is  nothing  in  the  thing  itself,  or  in  the 
form  or  mode  of  sale,  originating  with  the  plaintiff.  He 
has  discovered,  produced,  contrived,  nothing  entitling 
him  to  reward.  4.  The  argument  is  illustrated  and  forti- 
fied by  the  circui^stance  that  for  more  than  thirty  years 
the  terms  "  Congress  Spring"  and  "  Congress  Spring  water" 
have  been  used  to  designate  another  spring,  and  other  min- 
eral water,  at  Saratoga,  other  than  the  plaintiff's.  ^'Put- 
nam's, or  New  Congress  Spring,"  and  "Putnam's,  or  New 
Congress  Spring  water,"  are  names  familiar  in  market 
The  names  are  generic,  and  are  applied  to  all  mineral 
waters  at  Saratoga,  possessing  like  properties. 

n.  To  justify  interference  by  injunction,  the  claimed 
trade-mark  must  be  deceptively  used — so  as  to  mislead 
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ordinary  attention.  (Partridge  v.  Menchj  2  Sandf,  Oh.  622. 
S.  C.  2  Barh.  Oh,  101.  1  How.  App.  Ciw.  547.  Merrimack 
Manufacturing  Co,  v.  Garner,  2  Abb.  318.)  Mr.  Upton 
thinks  (pp.  220,  221,)  that  this  rule  is  against  the  current 
of  authority.  But  it  must  be  accepted  as  the  rule  of  this 
State,  until  the  authority  of  the  Court  of  Appeals  is  re- 
versed. Mr.  Upton  conceives  the  true  rule  to  be,  that  an 
injunction  will  go  when  the  party  fraudulently — with  the 
design  to  deceive — uses  the  trade-mark  in  a  manner  to 
impose  upon  the  unwary,  although  ordinary  attention 
would  detect  the  imposture.  Accepting  either  proposition, 
the  defendant  is  not  amenable.  All  intention  to  deceive 
is  disclaimed^  under  oath,  and  the  mark  it  uses  repels  the 
aspersion,  not  only,  but  demonstrates  that  no  one  could  be 
deceived.  The  High  Kock  Spring  has  been  known  as 
long  as  the  Congress.  Independent  of  its  waters,  it  has 
been  a  celebrity  from  .the  remarkable  petrifaction  of  its 
flowing  water  forming  a  conical  surface  curb,  with  a  cen- 
tral orifice.  The  name  attracts  attention,  at  once.  It  is 
given  a  conspicuous  place  in  the  title  adopted  by  the  de- 
fendant And  the  device  of  the  rocky  cone  from  which 
the  waters  issue,  is  prominently  delineated.  No  fair  mind 
can  attribute  to  this  a  purpose  to  deceive,  or  consider  it 
an  imitation  likely  to  mislead. 

m.  Whatever  hesitation  may  be  felt  upon  either  of  these 
propositions,  this  is  not  a  case  for  an  interlocutory  injunc- 
tion. The  allegations  of  the  complaint,  imputing  fraudu- 
lent imitation  and  deceptive  similitude,  are  denied.  The 
title  of  the  plaintiff  is  not  clear.  It  is  disputed,  upon  sub- 
stantial grounds.  Equity  will  not  interfere,  under  such 
circumstances.  An  injunction  would  be  detrimental  to 
the  business  of  the  defendant.  It  would  be  irreparable, 
inasmuch  as  the  extent  of  damage  would  not  be  suscep- 
tible of  legal  proof.  It  is  not  needed.  There  is  no  alle- 
gation of  irresponsibility.  If  finally  beaten,  the  defendant 
is  able  to  respond.    The  order  should  be  affirmed. 
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By  the  Courts  James,  J.  The  doctrine  of  protection  to 
trade-marks  is  now  well  established,  and  in  the  numerous 
decisions  in  this  State,  in  other  States  and  in  England,  the 
principles  upon  which  the  doctrine  is  based,  have  been 
stated  and  restated,  until  they  ought  to  be  correctly  under- 
stood. "  And  >y  et  in  the  application  of  these  principles  to 
particular  cases,"  much  difficulty  often  arises,  and  in  some 
instances  the  true  principle  has  so  far  been  lost  sight  of, 
as  to  produce  decisions  apparently  of  a  contradictory 
character.  The  principle  which  underlies  this  doctrine  is, 
that  he  who  by  his  skill,, industry  or  enterprise  has  pro- 
duced or  brought  into  market  or  service,  some  commodity 
or  article  of  use,  convenience,  utility  or  accommodation, 
and  affixed  to  it  a  name,  mark,  device  or  symbol,  whieh 
serves  to  designate  it  as  his,  is  entitled  to  be  protected  in 
that  designation  from  encroachment,  so  that  he  may  have 
the  benefit  of  his  skill,  industry  or  enterprise,  and  the 
public  be  protected  from  the  fraud  of  imitators. 

Property  in  trade-marks,  is  not  property  in  the  words, 
letters,  marks  or  symbols  as  things,  or  as  signs  of  thought, 
or  as  productions  of  the  mind,  like  that  of  patent  or  copy- 
right ;  but  simply,  and  solely  property  as  a  means  of  desig- 
nating things — the  things  thus  designated  being  the  produc- 
tion of  human  skill,  or  industry,  whether  of  the  mind,  or 
the  hands,  or  a  combination  of  both;  and  this  property  has 
no  existence  apart  from  the  thing  designated,  or  separable 
from  its  actual  use  in  accomplishing  the  present  and  im- 
mediate purpose  of  its  being.  {Upton  on  Trade-Marks, 
4,  5.)  If  this  is  the  true  theory — the  correct  exposition  of 
the  principle  of  the  law  of  trade-marks — it  can  have  no  ap- 
plication to  a  name  given  to  a  natural  element  in  its  natural 
state.  I  am  not  aware  that  the  question  of  the  application 
of  the  law  of  trade-marks  to  names  given  to  spontaneous 
or  natural  products  has,  previous  to  this,  ever  come  before 
the  courts  for  adjudication.  All  the  cases  reported  are 
cases  where  the  marks  infringed  were  used  and  applied  to 
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artificial  compounds,  products  or  manuflEtctures  originated 
by  the  science,  skill,  diligence  or  enterprise  of  man ;  and 
in  all  these  cases,  the  principle  of  the  law  is  stated  and 
restated  as  applicable  to  protect  the  skill,  industry  and 
enterprise  of  mechanics,  manufacturers  and  inventors; 
and  hence  only  applicable  to  artificial  products.  Thus,  in 
that  most  important  and  leading  case.  The  Amo%keag  Mism- 
ufaeturing  Co.  v.  Spear,  (2  Sandf.  599,)  where  the  charac- 
teristics of  trade-marks  were  clearly  and  fully  stated,  the 
court  said :  ^^  Every  manufacturer,  and  every  merchant,  for 
whom  goods  are  manufactured,  has  an  unquestionable 
right  to  distinguish  the  goods  he  manufactures  or  sells  by 
a  peculiar  mark  or  device."  Bo  in  Stohee  v.  Landgraffy 
(17  Barb,  608,)  the  court  said:  "The  principle  is  well  set- 
tled that  a  manufacturer  may,  by  a  priority  of  appropri- 
ation of  names,  letters,  marks  or  symbols  of  the  kind,  to 
Aietinguieh  hU  manufaeiure%,  acquire  a  property  therein  as 
a  trade-mark."  In  this  case  the  court  is  asked  to  restrain 
the  defendant  from  using  the  word  "  Congress'*  in  connec- 
tion with  the  word  "water,"  or  words  "spring  water." 
Conceding  that  the  plaintifi;  as  owner  of  "Congress 
Spring,"  is  entitled  to  the  rights  of  its  predecessors  in  the 
use  of  the  word  "  Congress,"  and  that  it  has  heretofore 
only  been  used  and  applied  to  water  in  connection  with 
said  spring  and  its  water,  still,  as  the  water  is  not  an  arti- 
ficial product,  and  as  there  is  nothing  in  the  mode  of  bot- 
tling or  mode  of  sale  originating  with  the  plaintiff  or 
former  owners,  which  the  word  "  Congress"  defines,  desig- 
nates or  implies,  it  cannot  be  said  that  the  plaintiff  has 
any  exclusive  right  to  the  use  of  that  word  in  connection 
with  that  business,  or  in  connection  with  the  word  "  water** 
or  words  '*  spring  water." 

But  there  is  another  ground  wherein  We  think  the 
plaintifi'  fails  to  show  a  right  to  an  injunction.  "  A  name 
can  only  be  protected  as  a  trade-mark  when  it  is  used 
merely  as  indicating  the  true  origin  or  ownership  of  the 
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article  offered  for  sale.  Never  when  it  is  used  to  distin- 
gaish  the  article  itself,  and  has  become  by  adoption  and 
use  its  proper  appellation.  {Fetric^e  v.  WelUj  13  How.  Pr. 
385.)  In  the  Amoskeag  Manufaeturinff  Co.  v.  SpeoTy  the 
court  said :  *<  The  owner  of  an  originial  trade- mark  has 
undoubted  right  to  be  protected  in  the  exclusive  use  of  all 
the  marks,  forms  or  symbols  that  were  appropriated  as 
designating  the  true  origin  or  ownership  of  the  article  or 
fabric  to  which  they  are  affixed ;  but  be  has  no  right  to 
the  exclusive  use  of  any  words,  letters,  figures  or  symbols 
which  have  no  relation  to  the  origin  or  ownership  of  the 
goods,  but  are  only  meant  to  indicate  their  name  or  quality. 
He  has  no  right  to  appropriate  a  sign  or  symbol,  which 
from  the  nature  of  the  fact  which  it  is  used  to  signify, 
others  may  employ  with  equal  truth,  and  therefore  have  aa 
equal  right  to  employ  for  the  same  purpose." 

And  again,  in  Sickes  v.  Lcmdgraffy  (17  Barb.  608,)  the 
court  said:  ^'In  all  cases  where  names,  signs,  marks, 
brands,  labels,  words,  or  devices  of  any  kind  can  be  ad- 
vantageously used  to  designate  the  goods  or  property,  a 
particular  place  of  business  of  a  manufacturer,  or  a  person 
engaged  in  trade,  he  may  adopt  and  use  such  as  he  pleases 
which  are  adapted  to  that  end  and  have  not  been  before 
appropriated ;  but  in  respect  to  words,  marks  or  devices, 
which  do  not  denote  the  goods  or  property,  or  particular 
place  of  business  of  a  person,  but  only  the  kind  or  quality 
of  the  article  in  which  he  deals,  no  property  in  such  words 
or  devices  can  be  acquired." 

The  word  "Congress"  in  connection  with  the  word 
"  water,"  or  words  "  spring  water,"  has  no  relation  to,  and 
does  not  indicate  the  origin  or  ownership  of  the  article 
named.  It  only  designates  the  article  itself;  and  that 
designation  has  become,  by  adoption  and  use,  its  proper 
appellation.  Therefore,  within  the  principle  above  stated, 
and  the  authorities  above  cited,  neither  the  plaintiff  or  its 
predecessors  acquired,  or  could  acquire,  any  property  in 
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the  use  of  said  word,  or  any  exclusive  right  to  the  use  of 
such  word  in  connection  with  the  word  "  water,"  or  the 
words  "  spring  water." 

If  it  were  conceded  the  word  "  Congress,"  in  the  appli- 
cation claimed  for  it,  in  this  action,  was  a  proper  trade- 
mark, it  is  extremely  doubtful,  if  upon  the  case  as  pre- 
sented, an  injunction  could  be  sustained  in  favor  of  the 
plainti£^  because  of  want  of  title  in  the  plaintiff  to  the 
right  of  its  exclusive  use.  In  the  answer,  that  right  and 
title  is  expressly  denied,  and  is  averred  to  be  in  a  third 
party ;  and  that  allegation  is  not  met  in  the  moving  affidar 
vits.  However  that  may  be,  we  do  not  propose  to  put  our 
decision  upon  that  ground. 

The  order  of  the  special  term  is  affirmed  on  the  distinct 
grounds,  and  for  the  reasons,  above  stated. 

First  That  the  water  of  Congress  Spring  being  a 
product  of  nature,  the  law  of  trade-marks  has  no  applica- 
tion to  protect  the  owner  in  the  exclusive  use  of  a  name 
given  to  it. 

Second.  Because  the  word  ^^  Congress  "  neither  indicates 
the  origin,  ownership,  or  place  of  the  water,  but  only 
designates  its  name,  and,  from  long  use,  its  quality. 

Order  of  special  term  affirmed,  with  $10  costs  and  dis- 
bursements. 

[St.  Lawbehcb  Qbitbbal  Tbbm,  October  l,  1867.  Jmnetj  Sotekrant  and 
^oti^Tj  Justices.] 
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Railroad  Company. 

One  who  is  engaged  in  the  perfonnanoe  of  a  legal  duty,  or  of  an  act  which, 
although  not  exgoined  hy  poBlUve  law,^et  which  is  meritorious  and  praise- 
worthy,  or  who  is  in  the  exercise  of  a  legal  right,  and  who,  while  so  engaged, 
is  ii\|ared  through  the  negligence  of  another,  is  entitled  to  recover  damages. 

The  liability  of  a  carrier  of  passengers,  for  negligence,  is  the  same,  although 
the  injury  resulting  to  the  passenger,  therefh)m,  is  occasioned  by  his  own 
act,  where  the  peril  is  so  great  as  to  justify  the  act.    Per  Gilbbbt,  J. 

This  principle  applies,  also,  to  persons  who  are  not  passengers,  but  who  have 
been  placed  in  peril  by  the  negligence  of  others,  and  are  doing  their  best  to 
extricate  themselves  from  such  peril ;  and  to  persons  who  are  injured  while 
humanely,  and  without  actual  negligence,  trying  to  save  other  lives  placed 
in  peril  by  the  negligence  of  the  carrier. 

APPEAL  by  the  defendant  from  a  judgment  of  the  city 
court  of  Brooklyn  y  and  from  an  order  denying  a  mo- 
tion fdr  a  new  trial. 

The  action  was  brought  by  the  plaintiff,  as  administra- 
trix of  the  estate  of  her  deceased  husband,  Henry  Eckert, 
to  recover  damages  for  injuries  received  by  the  intestate, 
by  being  run  over,  or  struck,  by  the  defendants'  locomo- 
tive, or  cars,  in  consequence  of  which  injuries  he  died. 
The  occurrence  happened  about  half  a  mile  from  the 
village  of  East  New  York.  Eckert  and  a  friend  were 
standing  in  front  of  a  building  on  the  south  side  of  thtf 
defendants'  railroad,  and  about  fifty  feet  from  the  track, 
conversing,  when  a  train  of  cars  came  in  from  the  east, 
without  a  signal  given,  at  a  high  rate  of  speed,  (some  of 
the  witnesses  stated  from  fifteen  to  twenty  miles  an  hour,) 
and  running  with  the  engine  reversed — that  is,  the  butt 
end  instead  of  the  cow-catcher  in  front  The  speed  was 
not  slackened,  though  the  train  was  entering  the  thickly 
populated  part  of  the  village.  There  were  five  or  six 
children  sitting  close  to  the  track,  and  one  child  near  the 
rails  on  which  the  train  was  approaching.  Eckert  sud- 
denly discovered  the  train  coming,  and  the  position  of  the 
child,  and  supposing  it  in  danger,  instantly  rushed  tow- 
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ards  the  child,  seized  it  and  carried  it  with  him  across  the 
track  in  front  of  the  train,  which,  at  the  time,  was  three 
or  four  feet  off.  He  succeeded  so  far  as  to  throw  the  child 
off  the  track  and  save  its  life,  but  the  step  on  the  part  of 
the  engine  then  in  front  struck  his  leg  and  back,  and  from 
the  injury  thus  received  he  died  that  night 

On  the  trial,  the  defendants*  counsel  moved  for  a  non- 
suit, upon  the  ground  that  it  appeared  that  the  deceased's 
negligence  contributed  to  the  injury ;  that  upon  that 
question  there  was  no  evidence  for  the  jury  to  pass  upon  ; 
that  it  was  a  question  of  law  to  be  determined  by  the  court; 
and  upon  the  further  ground,  that  the  defendants  were 
guilty  of  no  negligence  contributing  to  the  accident.  The 
motion  was  denied,  and  the  defendants*  counsel  excepted. 

At  the  close  of  the  testimony,  the  counsel  for  the  de- 
fendants requested  the  court  to  direct  the  jury  to  find  a 
verdict  for  the  defendants.  The  court  declined  so  to 
charge,  and  the  defendants'  counsel  excepted.  Other  ex- 
ceptions were  taken,  during  the  trial. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
$3500. 

S.  B.  Nobkj  for  the  appellant. 

I.  The  bare  statement  of  the  case  ought  to  satisfy  the 
court  that  the  plaintiff  cannot  recover ;  her  theory  being 
that  the  deceased  courted  the  very  danger  which  resulted 
in  loss  of  life,  and  her  hope  of  sustaining  the  verdict  and 
judgment  resting  solely  upon  the  novel  proposition  that 
the  voluntary  act  of  her  husband  in  exposing  his  own  life, 
for  the  purpose  of  saving  another  from  injury,  entitles  her 
to  a  recovery. 

n.  The  defendants  were  guilty  of  no  negligence  con- 
tributing to  the  accident 

in.  The  plaintiff's  intestate,  by  his  want  of  caution, 
care,  prudence  and  discretion  contributed  to  the  injuries 
which  resulted  in  his  death. 
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lY.  The  exception  to  the  admission  of  testimony  was 
goody  and  so  are  all  the  exceptions  to  the  refusal  of  the 
judge  to  charge  as  requested. 

V.  The  verdict  should  be  set  aside;  the  order  deny- 
ing  the  motion  for  a  new  trial  should  be  reversed ;  and 
as  there  is  no  possible  theory  on  which  the  cause  of  action 
can  be  sustained,  judgment  final  should  be  ordered  for  the 
defendants,  with  costs. 

Oeo.  O.  Reynolds^  for  the  respondent 

L  The  negligence  of  the  defendants  being  very  plain, 
upon  our  version  of  the  facts,  which  must  be  taken  to  be 
established  by  the  verdict,  the  only  real  question  is, 
whether  the  deceased  was,  as  matter  of  law,  guilty  of  neg- 
ligence contributing  to  the  injury.  Of  course  it  would 
be  gross  negligence  to  rush  across  a  track  in  front  of  a 
coming  train,  needlessly  and  voluntarily ;  but  when  hu- 
man life  is  in  danger  and  may  be  saved,  such  an  act  may 
be  entirely  justifiable.  To  take  a  risk  with  an  adequate 
object  in  vieWy  is  not  necessarily  negligence.  The  act  of 
the  deceased  was  humane  and  noble,  and  ought  not  to  be 
stigmatized  by  the  law  as  faulty.  It  was  necessary,  in 
order  to  save  the  life  of  the  child,  and  the  deceased  could 
not  be  called  upon  to  measure  accurately  the  chances  to 
which  he  exposed  his  own.  Negligence,  to  preclude  re- 
covery, must  be  culpable,  (Ernst  v.  Hudson  River  Railroad 
Co.y  35  N,  T.  Rep.  26.  Hunger  v.  Tonawanda  Railroad  Co.j 
5  Denioj  255,  264,  5.  Fero  v.  The  Buffalo  and  State  Line 
Railroad  Co.,  22  N.  Y.  Rep.  213.) 

n.  The  act  of  the  deceased  was  rather  instinctive  than 
voluntary ;  and  was  made  so  by  the  fault  of  the  defend- 
ants, and  their  negligence  created  the  emergency.  Having 
caused  the  circumstances  of  peril,  the  defendants  are  re- 
sponsible, though  the  deceased  may  not  have  exercised 
the  soundest  discretion,  in  his  efforts  to  obviate  the  con- 
sequences of  their  fault    (  Wilde  v.  ITie  Hudson  River  Rail- 
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road  Co.y  33  Barb,  503,  507-509.  CbZZfn*  v.  Alb.  and  Seh. 
Railroad  Co.,  12  id,  492.  fi^e^  v.  N.  Y.  Central  RaUroad 
Co.,  31  N.  Y.  Rep.  318,  319.  StokeB  v.  iSatton^toZi,  13  Pe- 
ters, 181.)  ' 

m.  It  was  a  fair  question  for  the  jury  to  determine, 
applying  to  it  their  common  sense  and  experience,  whether 
the  deceased  did  not  yse  that  care  and  judgment  which 
an  ordinarily  prudent  man,  with  manly  impulses,  would 
exercise  under  the  circumstances.  He  had  a  right  to  pre- 
sume that  the  train  would  come  through  that  neighbor- 
hood at  a  low  rate  of  speed ;  {see  Newson  v.  N.  Y.  Central 
Railroad  Co.,  29  N.  Y.  Rep.  383,  390 ;)  he  could  not  tell  at 
a  hasty  glance,  from  his  point  of  view — nearly  in  front 
of  it — how  far  off  it  was,  nor  how  fast  it  was  coming,  and 
he  may  have  had  good  reason  to  suppose  that  he  had  time 
to  rescue  the  child  without  injury  to  himself.  He  would 
have  been  right  in  that  calculation,  if  the  train  had  been 
running  at  such  a  rate  as  he  had  a  right  to  expect  ^'The 
absence  of  any  fault  on  the  part  of  the  plaintiff  (in  this 
ease  the  deceased)  may  be  inferred  from  circumstances; 
and  the  disposition  of  men  to  take  care  of  themselves,  and 
keep  out  of  difficulty,  may  properly  be  taken  into  consid- 
eration." (Johnson  v..  The  Hudson  River  Railroad  Co.,  20 
Hr.  Y.  Rep.  65,  71.)  "  The  court  is  warranted  in  dismiss- 
ing a  complaint  because  of  the  plaintiff's  own  negligence 
only  when  such  negligence  is  clearly  proved."  {Creed  v. 
Hartmann,  29  N.  Y.  Rep.  591.)  The  plaintiff  has  a  right  to 
have  the  issue  of  negligence  submitted  to  the  jury,  where 
it  depends  on  inferences  to  be  deduced  from  a  variety  of 
circumstances,  in  regard  to  which  there  is  room  for  a  fair 
difference  of  opinion  between  intelligent  and  upright  men. 
{Ernst  v.  Hudson  River  Railroad  Co.,  35  N.  Y.  Rep.  9,  38-40.) 
This  rule  has  been  frequently  affirmed  in  the  Court  of 
Appeals. 

rV.  The  requests  of  the  defendant  were  properly  re- 
fused.   The  first  six  were  each  equivalent  to  asking  a  dis- 
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missal  of  the  complaint^  and  the  seventh  assumes,  in  the 
first  place,  that  the  deceased  was  guilty  of  some  negli- 
gence; and  in  the  second,  that  he  could  tell  the  speed  of 
the  train. 

V,  What  the  court  charged  in  relation  to  the  injury 
being  occasioned  or  augmented  by  the  reversal  of  the  en- 
gine, was  entirely  proper.  It  was  simply  saying  that  if 
the  jury  found  that  to  be  negligence  occasioning  injury, 
they  might  give  damages  for  it,  if  the  deceased  was  free 
from  negligence. 

VI.  The  request  of  the  defendants,  to  charge  that  not- 
withstanding the  engine  might  have  been  run  backward, 
or  had  been  running  at  an  unusual  rate  of  speed,  yet  if 
the  decedent  was  negligent  on  his  part,  and  that  negligence 
contributed  to  the  injury,  the  plaintiff  could  not  recover, 
was  fully  complied  with  by  the  court,  and  the  exception 

has  no  foundation. 

« 

By  the  Court j  Gilbert,  J.  The  verdict  of  the  jury  estab- 
lished the  fact,  that  the  accident  was  caused  by  the  neg- 
ligence of  the  defendants,  without  any  fault  or  negligence 
on  the  part  of  the  deceased.  The  evidence  is  sufficient  to 
sustain  the  verdict,  so  far  as  it  involves  the  defendants' 
negligence.  But  it  was  not  disputed,  or  susceptible  of 
dispute,  that,  but  for  the  voluntary  act  of  the  deceased, 
which  exposed  him  to  imminent  danger,  the  accident 
would  not  have  happened.  The  question,  therefore,  is 
whether  this  act,  under  the  circumstances  of  the  case,  was, 
in  contemplation  of  law,  one  of  negligence,  and  therefore 
precluded  a  recovery.  Our  opinion  is,  that  it  was  not.  A 
person  who  is  engaged  in  the  performance  of  a  legal  duty, 
or  of  an  act  which,  although  not  enjoined  by  positive  law, 
yet  which  is  meritorious  and  praiseworthy,  or  who  is  in 
the  exercise  of  a  legal  right,  and  who,  while  so  engaged,  is 
injured  through  the  negligence  of  another,  is  entitled  to 
recover.    It  is  not  the  cooperation  of  the  act  of  the  person 
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injured  with  the  negligence  of  the  person  causing  the 
injury,  that  bars  a  recovery.  To  have  that  effect,  the  act 
must  be  an  unlawful  or  negligent  one.  K  lawful,  and 
done  with  due  care,  prudence  and  caution,  the  defendant's 
negligence  alone  makes  him  liable. 

In  the  case  before  us,  the  deceased  made  a  noble  and 
praiseworthy  effort  to  save  a  little  child,  whose  life  was  in 
imminent  peril  from  an  approaching  train  of  the  defend- 
ants', which  was  being  run  in  a  very  negligent  way.  He 
succeeded  in  removing  the  child  beyond  danger,  but  in 
doing  so  lost  his  own  life,  '  The  verdict  of  the  jury  frees 
him  from  all  imputation  of  rashness,  want  of  care  and 
actual  negligence  of  any  kind.  We  are  of  opinion  that 
the  question  was  properly  submitted  to  the  jury,  and  that 
there  is  no  rule  of  law  which  requires  us  to  set  aside  the 
verdict. 

It  has  been  frequently  held,  that  the  liability  of  a  pass- 
enger carrier  for  negligence  will  be  the  same,  although 
the  injury  resulting  to  the  passenger  therefrom,  is  occa- 
sioned by  his  own  act,  where  the  state  of  peril  will  justify 
it  Such  an  act  the  law  deems  a  natural  and  prudent  pre- 
caution to  extricate  a  person  from  peril,  for  which  the 
carrier  would  have  been  liable.  The  principle  is  thus 
enunciate^/;by  Lord  Ellenborough,  in  J(me%  v.  Boyee^ 
(1  Stark.  4^ :)  ''  If  I  place  a  man  in  such  a  situation  that 
he  must  adopt  a  perilous  alternative,  I  am  responsible  for 
the  consequences."  This  is  equally  good  law  and  good 
sense,  and  has  been  declared  by  the  Supreme  Court  of  the 
United  States,  {Stokes  v.  Saltonstall,  13  Pet  181,)  by  our 
own  courts,  {EJdridge  v.  Limg  Island  Bailroad  Co.^  1  Sand. 
89 ;  Buel  v.  N.  T.  Central  Bailroad,  31  N.  Y.  Bep,  314 ;) 
and  by  the  courts  of  some  of  our  sister  States,  {Ingalls  v, 
BUls,  9  Mete.  1;  Galena  Bailroad  Go.  v.  Yarwood^  15  HI 
Bep.  468 ;  So:  W.  Bailroad  Go.  v.  Paulh,  24  Oa.  Bep.  356.) 

We  can  perceive  no  good  reason  for  withholding  the 
application  of  the  principle  to  persons  who  are  not  pass- 
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engers,  but  who  have  been  placed  in  peril  by  the  neg- 
ligence of  others,  and  are  doing  their  best  to  extricate 
themselves  from  such  peril,  or  to  persons  who,  like  the 
deceased,  are  injured  while  humanely,  and  without  actual 
negligence,  trying  to  save  other  lives  thus  placed  in  peril 
by  the  negligence  of  the  defendant 

We  have  looked  into  the  exceptions,  but  find  none  of 
them  good.  Upon  the  principle  suggested,  the  case  was 
well  tried,  and  the  judgment  and  order  denying  a  new 
trial  should  be  affirmed,  with  costs. 

[Kiiros  Obhbbal  Tbbm,  April  8,  1870.     /.  F,  Barnard,  CHOert,  Tappm, 
and  Pratt,  Justioes.] 


•  •• 


Where  the  plaintiff  and  defendant,  who  are  both  men  of  Ikir  characteri  and 
stand  alike  unimpeached,  and  are  of  equal  credibility,  being  examined  as 
witnesses,  contradict  each  other  directly  upon  a  question  of  fact,  and  their 
testimony  is  totally  irreconcilable,  in  the  absence  of  other  testimony,  the 
case  will  stand  evenly  balanced,  and  the  complaint  wiU  be  dismissed. 

Bat  if  the  plaintiff  is  Ailly  and  circumstantially  corroborated  in  his  statement 
of  the  facts,  by  the  written  agreement  of  which  a  specific  performance  is 
sought,  duly  executed  in  form,  and  perfect  in  all  its  parts,  even  to  the  can- 
cellation of  the  stamp,  and  by  the  testimony  of  the  subscribing  witness 
thereto ;  so  that  if  the  evidence  of  both  parties  should  be  stricken  out,  or 
disregarded,  as  equally  balanced,  the  plaintiff*s  case  would  still  stand  well 
proved ;  this  will  Justify  a  decree  in  fiivor  of  the  phiintiff,  if  the  fkcta  thus 
proved  be  sufficient  to  warrant  the  relief  asked  for. 

If  a  contract  for  the  sale  and  purchase  of  lands  has  been  fiUrly  obtained,  with- 
out misapprehension,  surprise,  mistake  or  the  exerdse  of  any  undue  ad- 
vantage, and  it  be  not  unconscionable  in  its  terms,  the  right  of  the  parties 
to  its  specific  performance  is  a  settled  and  positive  right,  which  a  court  of 
equity  is  bound  to  maintain  and  enforce. 

The  objection  that  a  claim  for  specific  performance  is  not  of  equitable  cogniz- 
ance, because  the  plaintiff  has  a  perfect  remedy  at  law,  on  the  contract,  in 
an  action  for  damages,  is  not  available  in  a  case  where  the  contract  is  for 
the  purchase  and  sale  of  lands. 

Vol.  LVn.  36 
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In  such  a  caae,  the  yendee  is  not  deemed  to  hare  a  perfect  remedy  in  an 
action  at  law  for  damages.  Pe  is  entitled  to  proceed  in  equity,  for  a 
Bpedflc  performance,  although  he  may  have  another  remedy  at  law,  upon 
the  contract. 

As  a  TMidor  can  maintain  his  action  against  the  vendee,  for  a  specific  perform- 
ance of  the  contract,  if  the  latter  reftises  to  accept  the  deed  and  pay  the 
price  agreed,  so  an  action  for  a  like  purpose  can  be  maintained  by  the  yen- 
dee  against  the  yendor.  The  rights  of  the  parties  to  a  contract  of  sale  and 
purchase,  to  maintain  such  an  action,  are  mutnaL 

Even  inadequacy  of  consideration  is  no  ground  for  revising  spedflc  perform- 
ance, unless  it  be  so  gross  as  to  raise  the  presumption  of  fhiud,  unreason- 
ableness, or  great  hardship. 

One  who  purchases  land  with  knowledge  of  another's  right  thereto  under  a 
contract  of  purchase,  takes  his  title  subject  to  such  right;  and  that  being 
so,  either  the  deed  to  him  will  be  set  aside,  or  he  will,  with  lus  wife,  be 
directed  to  conyey  to  the  person  haying  the  prior  right. 

THIS  was  an  action  by  Losee,  a  vendee,  against  Morey, 
the  vendor,  for  the  specific  performance  of  a  written 
agreement  for  the  sale  of  real  estate.  Cramer  was  made 
a  defendant  as  a  subsequent  purchaser,  from  Morey. 

A.  Pondy  for  the  plaintiff. 

Merrill  ^  Oowenj  for  the  defendant  Morey. 

E,  F.  Bullard,  for  the  defendant  Cramer. 

BocKBS,  J.  The  first  question  to  be  determined  is  one 
of  fact — whether  the  agreement  mentioned  in  the  com- 
plaint was  executed  and  delivered,  and  became  a  valid, 
binding  contract  between  the  parties.  The  defendant 
admits  that  he  signed  the  paper,  but  insists  that  it  does 
not  correctly  or  fully  express  the  agreement  between 
them ;  and  he  denies  that  it  was  delivered  as  a  final  and 
binding  contract ;  but  says  that  it  was  made  and  signed 
merely  as  a  memorandum,  from  which  another  and  per- 
fect contract  was  afterwards  to  be  prepared. 

The  parties,  Losee  and  Morey,  have  both  been  exam 
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ined  as  witnesses,  and  the  evidence  on  this  issue  given  by 
them  is  in  direct  conflict  It  seems  totally  irreconcilable. 
Losee  testifies  to  a  fall  and  complete  understanding  be- 
tween them,  as  expressed  in  the  contract,  and  also  to 
its  due  execution  and  delivery;  whereas  Morey  swears 
that  the  paper  does  not  fully  express  the  agreement,  and 
that  it  was  signed  upon  Losee's  importunity  and  assur- 
ance that  it  should  not  be  binding,  but  be  used  merely  as 
a  memorandum  from  which  to  prepare,  in  future,  a  perfect 
instrument  Both  Losee  and  Morey  are  men  of  fair  char- 
acter, stand  alike  unimpeached,  and,  so  far  as  I  can  judge, 
are  of  equal  credibility.  Did  the  case  rest  here,  on  their 
testimony  only,  the  complaint  should  be  dismissed.  The 
plaintiff,  in  that  event,  would  have  failed  to  show  a  case 
of  such  undoubted  fairness  and  perfect  integrity  as  would 
entitle  him  to  a  decree  in  his  favor.  The  case  would  then 
stand  evenly  balanced ;  in  which  event  the  plaintiff  must 
fail  in  his  action.  But  it  is  urged  that  the  plaintiff 
is  fully  and  circumstantially  corroborated  in  his  statement 
of  the  facts,  and  that  his  case  is  clearly  proved  by  other 
evidence  than  his  own.  As  matter  of  corroboration,  the 
contract  itself  is  presented,  duly  executed  in  form,  and 
perfect  in  all  its  parts,  even  to  the  cancellation  of  the 
stamp.  This  of  course  is  entitled  to  some  consideration, 
{Boyd  V.  CoUy  20  Saw.  384 ;)  and  the  evidence  of  Harvey 
Losee,  the  subscribing  witness  to  the  contract,  is  minute 
and  circumstantial,  and  supports  the  plaintiff's  statements. 
If  we  should  strike  out  or  wholly  disregard  the  evidence 
of  both  the  plaintiff  and  the  defendant,  on  the  ground 
that  one  balanced  the  other,  the  plaintiff's  case  would 
still  stand  well  proved  by  the  most  unequivocal,  and  so 
far  as  I  can  judge,  by  perfectly  reliable  testimony.  But  I 
do  not  propose  here  to  go  extensively  or  minutely  into  an 
examination  of  the  evidence.  My  duty,  in  deciding  this 
case,  only  requires  that  I  should  declare  in  whose  favor 
there  is  a  clear  preponderance  of  proof.    As  to  this  there 
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can  be  but  one  opinion,  and  I  can  but  pronounce  in  favor 
of  the  plaintiff.  On  the  proof,  as  given  before  me,  I  must 
find  that  the  agreement  was  duly  executed  and. delivered, 
and  became  a  valid  and  binding  instrument  between  the 
parties.  Any  other  conclusion  would,  I  think,  be  against 
the  clear  weight  of  evidence. 

The  next  question  is  whether  the  plaintiff  is  entitled  to 
have  this  contract  specifically  executed. 

As  a  general  rule,  the  specific  performance  of  contracts 
rests  in  the  discretion  of  the  court.  It  is  not,  however, 
an  individual  or  arbitrary  discretion,  but  a  judicial  discre- 
tion, which  conforms  itself  to  general  rules  and  settled 
principles.  The  right  to  have  specific  performance  is  a 
positive  right,  neither  to  be  exercised  or  withheld  ca{)ri- 
ciously,  or  simply  at  will.  When  all  is  fair,  and  the  par- 
ties deal  on  equal  terms,  it  is  a  universal  rule,  in  equity, 
to  enforce  contracts  for  the  sale  of  lands  specifically,  at  the 
demand  of  either  the  vendor  or  vendee ;  and  in  such  case 
it  is  as  much  the  duty  of  the  court  to  decree  specific  per- 
formance of  the  contract  as  it  is  to  give  damages  for  its 
breach.  {Willarors  Eq.  280.  Story' 9  Eq.  §§  746,  751. 
9  Fewy,  608.  12  id.  395,  400.  3  Cawen,  445.  6  Bo9w. 
245.)  In  the  last  case  cited  the  court  remarks  that  the 
discretion  to  be  exercised  in  these  cases,  **  is  governed,  for 
the  most  part,  by  settled  rules ;  and  where  a  plaintiff  is 
seeking  a  relief  to  which  by  such  rules  he  is  clearly  enti- 
tled, and  no  substantial  defense  to  his  claim  is  established, 
the  relief  may  not  be' capriciously  denied."  It  follows, 
therefore,  that  if  a  contract  for  the  sale  and  purchase  of 
lands  has  been  fairly  obtained,  without  misapprehension, 
surprise,  mistake  or  the  exercise  of  any  undue  advantage, 
and  it  be  not  unconscionable  in  its  terms,  the  right  of  the 
parties  to  its  specific  performance  is  a  settled  and  positive 
right,  which  the  court  is  bound  to  maintain  and  enforce. 
It  is  insisted,  in  the  next  place,  that  the  case  is  not  of 
equitable  cognizance,  because  the  plaintiff  has,  as  is  urged. 
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a  perfect  remedy  at  law,  on  the  contract,  for  damages.  This 
objection  is  hot  available  in  a  case  like  this,  where  the 
contract  is  for  the  purchase  and  sale  of  lands.  In  such 
case  the  vendee  is  not  deemed  to  have  a  perfect  remedy  in 
an  action  at  law  for  damages*  He  is  entitled  to  the  land, 
according  to  the  terms  of  the  purchase.  A  compensation 
in  damages  will  not  afford  adequate  relief;  "  for  the  pecu- 
liar locality,  soil,  vicinage,  advantage  of  markets  and  the 
like  conveniences  of  an  estate  contracted  for,  cannot  be 
replaced  by  other  land  of  equal  value."  (  Vice  Oh.  Sand- 
fordj  in  Best  v.  Stow,  2  Sandf,  Oh.  298,  301.  Story's  Eq. 
§  746.  WiU.  Eq,  279.)  In  this  class  of  cases  the  party  is 
entitled  to  proceed  in  equity  for  a  specific  performance^ 
although  he  may  have  another  remedy  at  law  upon  the 
contract.  This  has  been  repeatedly  decided.  (5  Paige, 
235.  Id.  268-283.  2  Oonut  60.  21  Barb.  381 ;  affirmed  in 
Ot.  of  App.  20  N.  Y.  Bep.  189.)  In  this  last  case  cited  the 
amount  of  the  damages  was  stipulated  by  the  parties. 
(21  Barb,  383.)  Judge  Grover,  in  speaking  of  this  objec- 
tion, says :  '^  The  clause  fixing  the  damages  to  be  paid  by 
the  party  in  default  does  not  constitute  a  defense  to  this 
action."  (20  N.  T.  Rep.  189.)  True,  this  remark  occurred 
in  a  dissenting  opinion;  but  the  dissent  was  on  other 
grounds,  and  the  court  must  have  been  with  the  learned 
judge  in  this  view,  or  specific  performance  could  not  have 
been  ordered,  in  that  case.  (12  Wend.  393.)  The  in- 
stances are  numerous  in  the  books,  where  the  vendor,  in  a 
contract  for  the  sale  of  lands,  has  maintained  an  action  for 
its  specific  performance,  against  the  vendee ;  yet  in  nearly 
all,  if  not  in  every  one,  he  had  his  action  at  law  on  the 
contract,  either  for  the  purchase  price  agreed  to  be  paid, 
or  for  damages.  So  the  chancellor  says,  in  Brown  v.  Haff, 
(5  Paige,  235,)  ^'  a  suit  in  this  court  against  the  vendee,  to 
compel  a  specific  performance  of  a  contract  to  purchase 
land,  has  always  been  sustained  as  a  part  of  the  appropri- 
ate and  acknowledged  jurisdiction  of  a  court  of  equity, 
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although  the  vendor  has,  in  most  cases,  another  remedy 
by  an  action  at  law  upon  the  agreement  to  purchase/' 
The  right  to  recover  at  law  the  price  agreed  to  be  paid 
for  the  land  will  not  deprive  the  vendor  of  his  action  for 
specific  performance;  neither  will  his  right  to  recover 
damages  effect  that  result.  He  may  not  wish  the  lands, 
even  with  the  damages,  but  may  prefer  to  have  them  off 
his  hands,  and  he  has  a  right  to  require  that  the  vendee 
shall  take  them  and  pay  the  stipulated  price.  It  is  said,  in 
Fry  on  Speeifie  Performance^  (§  23:)  "It  might  appear  at 
first  sight,  that  inasmuch  as  money  in  exchange  for  the 
estate  is  what  the  vendor  of  land  is  entitled  to,  he  has  a 
complete  remedy  at  law,  and  therefore  could  not  sustain  a 
bill  for  the  specific  performance  of  the  contract.  But  on 
further  consideration  it  will  be  apparent  that  damages  will 
not  place  the  vendor  in  the  same  situation  as  if  the  con- 
tract had  been  performed ;  for  then  he  would  have  got  rid 
of  the  land  and  of  all  liabilities  attached  to  it,  and  would 
have  the  net  purchase  money  in  his  pocket."  In  this  case 
it  is  clear  that  Morey,  the  vendor,  could  have  maintained 
his  action  against  the  vendee,  Losee,  for  a  specific  per- 
formance of  the  contract,  had  the  latter  refused  to  accept 
the  deed  and  make  payment  as  he  had  agreed.  The 
numerous  cases  in  the  books  where  actions  for  specific 
perfomance  have  been  maintained  by  the  vendor  against 
the  vendee,  on  contracts  like  that  here  under  considera- 
tion, admit  of  no  possible  doubt  in  regard  to  it.  If  so, 
then  the  vendee,  Losee,  may  maintain  his  action,  for  a  like 
purpose,  against  Morey.  The  rights  of  the  parties  to  the 
contract  to  maintain  such  action  are  mutual.  (6  Paige^ 
288.  Fry  on  Spec,  Perf,  %  2^.  10  if od.  5.  503-6.  Wia.Eq. 
267.  2  Barb.  Ch.  439.  2  Barb.  608.  8  id.  527.)  Assum- 
ing that  the  preponderance  of  the  evidence  is  with  the 
plaintiff  as  to  the  due  execution  and  delivery  of  the  agree- 
ment, is  there  any  excuse  shown  for  the  defendant's  refu- 
sal to  comply  with  its  terms  and  stipulations?    Yielding 
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the  question  of  its  due  execution  and  delivery  as  a  con- 
tract— not  as  a  memorandum  merely,  for  future  refer- 
ence— ^is  there  any  evidence  of  fraud,  concealment,  mis- 
representation, mistake,  surprise,  want  of  consideration  or 
inequity  in  any  respect,  which  requires  that  the  vendor 
should  be  relieved  from  its  performance  according  to  its 
terms  ?  I  am  unable  to  perceive  any.  If  the  contract  be 
deemed  to  be  duly  proved,  it  should  be  executed  according 
to  its  stipulations,  the  only  substantial  excuse  for  the  de- 
fendant's refusal  to  perform  being  that  it  was  not  executed, 
and  delivered  as  a  binding  instrument  If  that  defense  be 
found  against  him,  he  stands  without  excuse  in  refusing 
to  carry  out  his  agreement  The  fact  that  Morey  was 
able,  a  few  months  after,  to  get  an  advance  of  $600, 
affords  no  ground  why  he  should  be  relieved  from. its  per- 
formance. Even  inadequacy  of  consideration  is  no  ground 
for  refusing  specific  performance,  unless  it  be  so  gross  as 
to  raise  the  presumption  of  fraud,  unreasonableness,  or 
great  hardship.  (6  John.  Oh.  222.  3  Oowenj  445.  Hoff.  37. 
21  Barb.  381.) 

The  defendant  Cramer  purchased  with  knowledge  of  the 
plaintiff's  right,  and  therefore  took  His  title  subject  thereto. 
That  being  the  case,  either  the  deed  to  him  should  be  set 
aside  or  he  should,  with*  his  wife,  convey  to  the  plaintiff. 
(1  Barb.  Ch.  273.  5  John.  Gh.  226,  231.  Story's  Eq,  §  788. 
Will.  Eq.  269.) 

The  plaintiff  is  entitled  to  judgment  for  a  specific  per- 
formance of  the  contract  mentioned  in  the  complaint,  with 
costs  against  the  defendants  Morey  and  Cramer.  The  use 
of  the  premises  since  the  plidn tiff  was  entitled  to  possession 
should  be  deducted  from  the  amount  of  the  purchase 
price  agreed  to  be  paid,  and  the  value  of  such  use  must 
be  determined  on  a  reference 'for  that  purpose,  unless  the 
parties  agree  upon  such  value ;  in  which  case  I  can  insert 
it  in  my  finding  and  decision. 

The  plaintiff's  counsel  will  draw  up  the  finding  and  de- 


568        CASES  IN  THE  SUPREME  COURT. 

Bachaiiaii  v,  Comstock. 

cree,  to  be  settled  by  me,  in  case  of  disagreement,  on  two 
days'  notice.  There  must  be  some  special  clauses  in  my 
finding,  and  also  in  the  decree,  as  to  the  mortgage  which 
it  seems  Mr.  Cramer  has  paid  off,  making  it  necessary, 
perhaps,  to  have  the  attendance  of  counsel  on  the  settle- 
ment of  them. 

[Sabatoga  Spbcial  Tbbm,  Aognst  8, 1866.    Boeket,  Jiutioe.] 


•  •• 


Buchanan  vs.  Comstock  and  Parks. 

In  an  action  between  partners,  for  a  setUement  of  the  copartnerBhip  affairs  and 
to  reooTer  a  balance  claimed  by  the  plaintiff  to  be  due  to  him,  a  reoeiyer  will 
not  be  api>ointed,  to  sell  stock  owned  by  the  parties  jointly,  though  in  pro^ 
portions  dependent  on  the  state  of  the  partnership  accounts,  before  it  is  judi- 
cially determined  how  much  of  the  stock  belongs  to  each  party ;  where  no 
insolvency  is  alleged,  and  the  defendant  denies  the  entire  equity  of  the  com- 
plaint, and  ofhn  and  consents  thai  one  half  of  the  stock  may  be  transferred 
to  the  plaintiff,  and  to  give  security  to  indemnify  him  for  any  balance  he  may 
establish  in  his  ftivor. 

rpHIB  was  an  appeal  by  the  defendant  Comstock,  from  an 
X  order  made  at  the  Albany  special  term,  appointing  John 
W.  Thompson,  Esq.,  receiver  of  193  shares  of  stock  of  the 
Pioneer  Paper  Company,  with  power  to  sell  the  pame,  "if  in 
his  judgment  the  interests  of  the  parties  will  be  promoted 
by  the  sale,"  "  at  public  auction,"  and  requiring  "  all  the 
parties  to  this  action  to  forthwith  assign  and  deliver  said 
stock  to  said  receiver,  so  that  new  scrip  therefor  may  be 
issued  to  said  receiver." 

The  stock  originally  belonged  to  the  copartnership  firm 
of  8.  A.  Parks  &  Co.,  which  was  composed  of  Solomon 
A.  Parks  and  the  plaintiff  Buchanan.  On  the  17th  June, 
1863,  Parks  sold  and  assigned  his  interest  in  all  the  stock 
originally  owned  by  S.  A,  Parks  A;  Co.,  being  198  shares 
thereof,  to  the  defendant  Comstock,  which  transfer  was 
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under  seal  and  duly  stamped.  After  this  transfer  to  Corn- 
stock,  the  latter  brought  an  action  against  the  plaintiff 
Buchanan,  to  set  aside  a  transfer  on  the  books  of  the 
Pioneer  Paper  Company,  of  113  shares  of  said  stock  which 
Buchanan  had  previously  caused  to  be  made  to  himself, 
and  for  which  he  had  obtained  new  scrip,  and  delivered 
up  the  old  scrip,  on  the  ground  that  such  acts  were  fraud- 
ulent and  void  as  to  Comstock,  as  assignee  of  Parks'  inter- 
est in,  and  title  to,  the  stock.  On  the  .2d  day  of  March, 
1864,  the  said  Comstock  recovered  a  judgment  in  said 
action,  declaring  him  the  assignee  and  owner  of  Parks' 
interest  in  said  stock,  and  setting  aside  the  fraudulent 
transfer  of  the  same  to  Buchanan,  solely,  and  declaring 
the  same  canceled.  After  the  commencement  of  the 
action  of  Comstock  against  Buchanan,  last  mentioned, 
Buchanan  commenced  this  action  to  settle  the  copartner- 
ship matters  of  S.  A  Parks  k  Co.,  claiming  that  he  had 
advanced  more  than  Parks — ^paid  more  debts;  that  the 
partnership  was  indebted  to  him  in  a  large  amount;  and 
that  he  was  therefore  entitled  to  most  of  the  stock  belong- 
ing to  the  firm.  The  answer  of  Comstock  denied  the  ex- 
tent of  his  claim,  and  offered,  in  case  it  should  turn  out 
that  the  firm  was  indebted  to  him  in  any  amount,  so  as  to 
constitute  any  lien  on  the  share  of  the  stock  so  transferred 
to  him  by  Parks,  to  pay  it  off,  and  discharge  the  lien,  and 
thus  relieve  his  share  of  the  stock  from  such  claim. 

The  case  had  been  brought  to  trial  before  the  referee, 
and  the  trial  nearly  concluded,  when  the  plaintiff  moved 
for  the  appointment  of  a  receiver  to  sell  the  stock  in  ques- 
tion, before  it  was  determined  judicially  whether  the  firm 
of  8.  A.  Parks  &  Co.  was,  in  fact,  indebted  at  all  to  the 
plaintiff  in  any  sum  whatever,  and  if  so,  before  the  defend- 
ant Comstock,  who  was  entirely  responsible,  could  have 
an  opportunity,  to  pay  off  and  discharge  such  indebted- 
ness. 

The  defendant  Comstock  offered,  in  his  afiidavit,  to 
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divide  the  stock  equally  with  the  plaintiff,  and  give  anj 
security  to  pay  off  any  sum  which  Buchanan  might  estab- 
lish against  his  share,  and  tendered  a  bond  in  the  sum  of 
$10,000,  duly  executed,  to  pay  and  secure  to>him  any  sum 
he  might  establish  against  his  share  of  the  stock.  But  the 
court,  at  special  term,  (Justice  Millbr  presiding,)  made 
the  order  in  question,  and  Comstock  appealed  therefrom 
to  the  general  term. 

A.  Pandy  for  the  appellant. 

The  order  should  be  reversed.  L  The  plaintiff  utterly 
fails  to  make  out  a  case  authorizing  the  appointment  of  a 
receiver.  There  is  no  dispute  as  to  the  title  to  the  stock 
in  question,  and  the  only  question  is  whether  the  firm  of 
S.  *A.  Parks  k  Co.  is  indebted  to  the  plaintiff,  so  as  to  give 
the  latter  any  claim  to,  or  lien  upon,  the  share  transferred 
by  Parks  to  Comstock,  to  secure  such  indebtedness.  To 
ascertain  that,  the  plaintiff  should  go  on  with  his  action 
now  pending  before  the  referee,  and  the  trial  of  which  is 
nearly  completed,  and  finish  it  up ;  and  then,  if  there  is 
anything  his  due,  and  there  is  any  occasion  for  a  receiver, 
in  order  to  collect  such  debt,  it  will  be  time  enough  to 
appoint  a  receiver  to  sell.  But  at  this  stage  of  the  action, 
when  it  does  not  appear  certain  that  there  is  any  debt  to 
pay,  it  would  be  an  extraordinary  proceeding  for  a  court 
of  equity,  where  no  insolvency  is  alleged,  to  interfere  by 
appointing  a  receiver  to  sell  Comstock's  share  of  the  stock 
in  question,  to  discharge  a  lien  which  may  possibly  be 
hereafter  declared  to  exist  against  it.  This  would  em- 
phatically be  reversing  the  scripture  rule,  which  declares 
that,  "  sufficient  unto  the  day  is  the  evil  thereof."  It  is 
equally  against  law.  In  Ooodyear  v.  BettSy  (7  How.  Pr.  189,) 
Harris,  J.,  said :  "  The  principle  upon  which  the  court 
directs  property  in  controversy  to  be  placed  in  the  hands 
of  a  receiver  pending  the  litigation  is,  that  the  party  apply- 
ing for  a  receiver  has  shown  a  probable  interest  in  the 
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property,  and  that  there  is  danger  of  its  being  lost  without 
such  protection.  The  plaintiff  charges,  upon  information 
and  belief  only,  that  the  assignee  is  not  the  owner  of  prop- 
erty or  effects  of  any  description  sufficient  to  pay  his  debts 
and  liabilities.  This  allegation,  undenied,  would  be  suffi- 
cient to  show  that  the  property  was  in  danger  and  required 
the  appointment  of  a  receiver.  {Oannah  v.  Sedgwick,  1 
Barb.  210,  and  cases  cited.)  But  the  defendant's  affidavits 
satisfactorily  show  that  the  plaintiff  is  mistaken  in  respect 
to  the  pecuniary  condition  of  the  assignee.  There  is, 
therefore,  no  ground  for  taking  the  assigned  property  out 
of  his  hands  before  the  rig)its  of  the  parties  are  determ- 
ined by  the  judgment  of  the  court.'*  We  say,  here,  that 
no  insolvency  being  alleged,  there  is  therefore  no  ground 
for  the  appointment  of  a  receiver  to  take  Comstock's  prop- 
erty out  of  his  hands,  before  judgment  is  rendered,  de- 
termining the  rights  of  the  parties.  So  also  in  The  People 
V.  The  Mayor,  &c.  (10  Abb.  116,)  which  was  ejectment  for 
land,  where  an  injunction  and  receiver  had  been  granted, 
on  appeal  from  the  order,  the  court  say,  on  reversing  the 
order :  '*  Were  this  an  equitable  action  in  both  form  and 
substance,  I  think  I  would  not  appoint  a  receiver  on  the 
matters  set  up  in  this  complaint.  It  is  true  an  apparently 
good  title  is  shown  in  the  plaintiff*  to  the  premises  in 
question.  This  is  one  essential  element  in  a  complaint,  to 
entitle  the  plaintiff  to  a  receiver,  but  it  is  not  all.  It  must 
also  appear  that  the  appointment  is  necessary  to  protect 
the  property,  or  its  rents  and  profits,  pendente  lite.  When 
the  defendant  really  liable  is  responsible,  then  no  such 
necessity  can,  under  ordinary  circumstances,  be  made  to 
appear."  In  this  case,  I  repeat,  there  is  no  pretense  that 
Comstock  is  not  entirely  responsible,  and  no  reason  exists, 
therefore,  for  appointing  a  receiver.  And. see,  to  same 
effect,  Power  v.  Lester,  (12  Abb.  285,  295.)  I  repeatj  there- 
fore, that  there  are  no  grounds  presented  in  the  moving 
affidavits,  for  the  appointment  of  a  receiver. 
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n.  Nor  is  the  result  changed  at  all,  by  the  attempt  of 
the  plaintiff's  counsel  to  call  the  stock  in  question  partner- 
ship property,  and  thus  endeavor  to  apply  to  it  the  prin- 
ciple applicable  to  partnership  property.  The  assump- 
tion is  erroneous.  The  purchase  of  Parks'  interest  in  this 
partnership  stock  by,  and  its  transfer  to,  Comstock,  term- 
inated the  joint  title  to  the  stock,  of  Parks  &  Buchanan, 
and  also  its  character  as  partnership  property,  and  made 
Comstock  and  the  plaintiff  tenants  in  common  of  the 
stock,  subject,  of  course,  to  an  accounting  between  Bu- 
chanan and  Parks.  But  it  was  no  longer  partnership 
property.  {Mumford  v.  McKat/j  8  Wend.  442.  Murray  v. 
Murray^  5  John.  Oh.  60,  70.  Walsh  v.  Adams,  3  DentOy  125.) 
The  stock,  therefore,  no  longer  being  partnership  prop- 
erty, the  principle  applicable  to  such  property  does  not 
apply,  but  instead  thereof  the  ordinary  principle  applies, 
that  where  no  insolvency  exists,  or  is  alleged,  no  receiver 
will  be  appointed,  pending  the  action,  nor  until  judgment 
is  obtained  declaring  the  rights  of  the  parties.  {See  cases 
cited  to  1st  point) 

in.  But  if  it  be  conceded  that  the  stock  is  in  fact  part- 
nership property,  the  result  is  the  same,  and  no  receiver 
should  be  appointed  in  this  case ;  nor  ought  Comstock's 
stock  to  be  sold.  His  title  to  an  undivided  half  of  the 
stock  in  question,  subject  to  the  accounting  between  the 
partners,  has  been  conclusively  established  by  the  judg- 
ment in  the  action  in  his  favor  against  the  plaintiff  and 
the  Pioneer  Paper  Company,  and  the  plaintiff  at  least  is 
estopped  to  deny  the  effect  of  that  judgment.  Very  well, 
then  ;  if  Comstock  is  both  able  and  willing  to  pay  off  and 
discharge  any  lien  or  claim  the  partnership  or  Buchanan 
may  have  against  his  half  of  the  stock,  and  thereby  release 
or  redeem,  it  from  the  incumbrance,  why  should  he  not  be 
allowed  so  to  do  ?  But  what  law,  and  especially"  what 
equitable  principle  is  it,  that  prohibits  a  man  the  privilege 
of  discharging,  by  payment,  any  lien  there  may  be  on  his 
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property,  be  it  legal  or  equitable,  and  thereby  enabling  him 
to  retain  the  title  to  the  property  to  himself,  and  prevent 
its  sale,  for  the  sole  and  only  purpose  of  raising  the  money 
wherewith  to  discharge  the  lien  or  incumbrance  upon  the 
property?  I  maintain  there  is  no  such  law,  or  principle. 
This  property  is  susceptible  of  easy  and  equal  partition 
and  division.  It  is  not  like  a  horse  or  house,  perhaps  in- 
capable of  division,  and  therefore  making  a  sale  necessary 
in  order  to  effect  partition  between  the  tenants  in  com- 
mon. Ko,  it  is  capable  of  easy  and  exact  division,  with- 
out injury  to  either  party.  And  in  regard  to  real  estate, 
the  law  is  that  the  same  shall  be  partitioned  between  the 
parties  as  matter  of  right  '^  The  statute  authorizes  a  sale 
only  where  it  shall  appear  to  the  court  that  the  premises 
are  so  circumstanced  that  a  partition  cannot  be- made 
without  great  prejudice  to  the  owners."  (2  B.  S.  330,  §  81. 
Yan  Arsdale  v.  Drake,  2  Barb.  601.)  Such,  also,  is  the  rule 
at  common  law.  {Haywood  v.  Judson,  4  Barh,  228.)  And 
by  analogy,  the  rule  is  the  same  in  equity,  as  regards  par- 
tition between  tenants  in  common,  of  personal  property ; 
that  is,  that  a  sale  will  only  be  ordered,  when  partition  is 
"  impracticable."  {Tinney  v.  Stebbins,  28  Barb,  290.)  Hence, 
the  stock  being  such  that  it  can  be  easily  partitioned,  and 
Corastock  being  entirely  willing  and  able  to  pay  whatever 
indebtedness,  if  any,  constitutes  a  lien  upon  his  share 
.  thereof,' most  certainly  a  court  of  equity  will  not  order  it 
sold,  against  his  protest.  Under  such  circumstances,  a 
sale  is  not  necessary  to  protect  or  secure  any  right  of  the 
plaintiff,  and  Comstock  offers  now  to  divide  the  stock  with 
Buchanan,  and  secure  any  claim  which  the  latter  may 
have,  if  any,  on  his  share.  And  Comstock  also  tenders  a 
bond  to  secure  Buchanan  any  sum  he  may  hereafter  estab- 
lish in  the  action,  constituting  a  lien  on  his  share  of  the 
fitock ;  and  if  that  is  not  sufficient  security,  he  offers  to 
furnish  any  additional  security  required  by  the  court  This 
is  all  Buchanan  can  rightixilly  claim,  and  more  than  the 
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court  ought  to  require.  (Dunham  v.  Jarvia^  8  Barb,  88. 
The  People  v.  Mayor^  10  Ahl,  111,  117.  Power  V.  Alger^ 
13  id.  296.  Ooodyear  v.  BetU,  7  JTtw.  187.)  Besides,  the 
amount^  if  any,  due  to  Buchanan,  from  the  firm,  is  small. 
The  case  of  Dunham  v.  Jarvis^  above  cited,  was  a  case  of 
partnership,  where  the  court  refused  a  receiver,  and  took 
a  bond. 

IV.  But  suppose*  it  proper  to  appoint  a  receiver ;  the 
order  is  erroneous.  1st.  No  sale  is  necessary.  The  prop- 
erty is  not  perishable,  and  there  is  therefore  no  occasion 
to  sell  it.  2d.  But  if  there  is  occasion  to  sell  it,  the  court 
ought  to  order  it  sold,  and  not  refer  it  to  the  receiver  to 
determine  the  matter.  If  the  property  is  worth  what  is 
claimed,  to  wit,  $150  a  share,  or  about  $30,000,  it  is  very 
evident  that  the  receiver,  who  is  to  receive  his  fees  if  a 
sale  is  made,  will  be  a  very  indifferent  person  to  determ- 
ine whether  the  interests  of  the  parties  require  a  sale.  He 
will  be  able  to  determine,  pretty  quick,  that  his  own  inter- 
est requires  a  sale  of  the  stock,  that  he  may  receive  his 
fees  for  the  sale.  It  is  like  the  fugitive  slave  law,  now 
repealed,  which  provided  a  fee  of  $10  if  the  slave  was  re- 
turned to  slavery,  and  only  $5  if  he  was  declared  free. 
This  provision  in  the  order  appealed  from,  is  the  nearest 
approach  to  the  fugitive  bill,  of  any  law  or  order  since  the 
war  commenced.  The  order  itself  should  share  the  fate 
of  the  law  referred  to.  3d.  Neither  should  the  parties  be 
required  to  transfer  to  the  receiver.  It  can  be  of  no  use, 
unless  it  is  expected  the  receiver  shall  vote  at  elections  of 
trustees.  But  certainly  that  will  be  inequitable,  to  take 
the  joint  property,  and  put  the  title  into  the  hands  of  a 
man  to  wield  either,  1st.  Exclusively  for  Buchanan's  ben- 
efit ;  or,  2d.  For  Comstock's  benefit ;  or,  3d.  Use  half  of 

it  for  the.  benefit  of  one  and  half  for  the  benefit  of  the 

I 

other.    This  last  would  netralize  it,  and  leave  it,  practi- 
cally, where  it  is  now. 
But  the  order  should  be  reversed  in  toto^  with  $10  costs 
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to  the  defendant  Comstock,  for  opposing  the  motion  at 
special  term,  and  $10  on  this  appeal,  and  the  plaintiff  be 
required  first  to  establish  his  claim,  in  the  action. 

/ 
JS.  F.  BuUard  and  J.  H.  Beynoldsy  for  the  respondent 

By  the  Oaurty  Rosekrans,  J.  If  we  look  solely  at  the 
verified  allegations  of  the  complaint,  in  this  action,  it  is 
diflicult  to  discover  upon  what  principle,  or  for  what  pur- 
pose, the  order  for  the  appointment  of  a  receiver  of  the  . 
property  of  the  firm  of  S.  A,  Parks  k  Co.  was  granted. 
The  substance  of  those  allegations  is  as  follows  :  That  in 
1856  the  plaintiff  and  the  defendant  Parks  composed  the 
firm  of  S.  A.  Parks  k  Co.,  and  the  firm  had  real  and  per- 
sonal property  with  which  it  conducted  the  business  of 
manfacturing  paper,  .until  March,  1858,  when  their  factory 
was  destroyed  by  fire.  Each  partner  was  to  have  inter- 
est on  the  excess  over  one  half  of  the  capital  invested,  and 
they  were  to  share  equally  the  profits  and  loss.  That  on 
the  1st  day  of  April,  1858,  the  plain tifi*'s  capital  exceeded 
Parks'  more  than  910,000,  and  the  firm  had  lost  $8000, 
including  the  loss  by  fire.  Shortly  after  the  loss,  the  part- 
ners agreed  that  the  plaintiff  should  advance  or  procure 
means  to  rebuild  the  works,  and  that  as  soon  as  practica- 
ble the  plaintiff  should  get  a  corporation  formed  for  the 
purpose  of  taking  the  property  of  the  firm ;  that  the  prop- 
erty should  be  sold  to  such  corporation ;  and  that  out  of 
the  proceeds  of  the  sale  the  plaintiff  should  have  the  right 
to  withdraw  sufficient  to  reimburse  the  amount  of  his  cap- 
ital and  advan<^es,  and  expenses  of  rebuilding,  and  the 
balance  of  the  liabilities  against  the  firm ;  and  if  any  assets 
remained,  it  should  be  divided  pro  rata  between  the  par- 
ties, according  to  their  shares  of  the  capital.  By  this 
agreement  it  will  be  perceived  that  Parks  was  to  receive 
no  part  of  his  capital  until  the  plaintiff  had  been  reim- 
bursed the  whole  of  his  capitalj  and  that  out  of  the  balance 
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of  assetSy  after  paying  the  plaintifi*  his  entire  capital  and 
all  his  advances,  and  all  the  liabilities  of  the  firm,  Parks 
was  not  to  be  reimbursed  his  capital  to  the  extent  that 
such  balance  of  assets  would  reimburse  it,  but  was  only 
to  receive  such  proportion  of  said  balance  of  assets  as  his 
capital  bore  to  the  capital  invested  by  the  plaintiff;  and 
the  plaintiff  was  to  receive  the  residue  of  such  balance  of 
assets. 

The  complaint  further  alleges  that  the  plaintiff  advanced 
further  capital  to  rebuild  the  works  of  the  firm,  became 
indebted  for  the  residue,  and  the  work  of  rebuilding  pro* 
ceeded  while  measures  were  being  taken  to  organize  the 
corporation,  and  the  corporation  referred  to,  called  the 
Pioneer  Paper  Company,  was  organized  about  1st  April, 
1859,  for  manufacturing  purposes,  with  a  capital  of  ^30,000. 
That  in  March,  1859,  the  assets  of  the  firm  were  worth 
about  $20,000 ;  and  that  by  charging  the  plaintiff  with  all 
the  former  debts  as  assumed  by  him,  the  firm,  on  the  1st 
April,  1859,  would  owe  the  plaintiff  upwards  of  $20,553.46, 
and  Parks  would  then  owe  the  firm  $1753.46  and  upwards. 
The  complaint  proceeds  to  state  that  about  March,  1859, 
the  partners  agreed  that  most  of  the  firm  assets  should  be 
sold  to  the  corporation* as  soon  as  it  was  organized,  and 
that  the  firm  name  should  be  used  to  subscribe  for  stock 
in  the  corporation ;  that  with  a  portion  of  the  proceeds  of 
the  assets  of  the  firm,  the  stock  should  be  paid  up ;  that 
the  plaintiff  should  have  the  right  to  sell  said  stock  to  pay 
the  debts  of  the  firm  or  take  the  stock  for  his  own  benefit 
at  par,  and  credit  the  firm  with  that  amount  towards  the 
division  and  winding  up  of  the  firm  affairs;  and  that  the 
plaintiff  would  raise  money  upon  the  stock  or  otherwise, 
pay  the  firm  debts,  and  bring  the  firm  matters  to  a  close ; 
and  after  the  payment  of  the  firm  debts  and  refunding  to 
each  party  his  capital  and  advances,  it  was  agreed  that  the 
balance  of  said  stock,  if  any,  should  be  divided  pro  rata 
between  the  parties,  according  to  their  interests  in  the 
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£rm.  That  in  pursuance  of  this  agreementy  the  plaintiff 
subscribed  for  (19^800  of  said  stock  in  the  name  of  the  firm, 
and  the  assets  of  the  firm  were  sold  to  the  corporation,  and 
$19,800  of  the  proceeds  were  appropriated  for  the  pay- 
ment of  said  stock. 

The  compliunt  proceeds  to  state  that  during  1859  the 
debts  remaining  against  the  firm  were  pressing,  and  the 
firm  could  not  meet  them  without  the  sale  of  stock,  and 
that  in  December,  1859,  the  firm  transferred  113  shares 
of  the  stock  to  the  plaintiff,  individually,  to  have  and  to 
hold  to  his  individual  benefi|;,  and  that  this  transfer  was 
made  pursuant  to  a  previous  agreement  between  the  par^ 
ties,  that  the  plaintiff  should  have  the  right  at  any  time  to 
take  stock  at  par,  as  so  much  toward  refunding  his  share 
in  the  capital  of  said  firm. 

The  complaint  alleges  that  the  plaintiff  did  pay  the 
debts  of  the  firm,  in  pursuance  of  said  understanding,  and 
has  proceeded  to  wind  up  and  close  the  business  of  the 
fijm,  and  has  credited  the  firm  with  198  shares  of  stock 
at  par,  $19,800,  and  has  charged  the  firm  with  all  the 
debts  paid  by  him;  that  he  sold  five  shares  of  the  stock, 
in  1860,  which  the  defendant  Oomstock  has  since  bought, 
and  that  Parks  had  full  knowledge  of  the  affairs  of  the 
firm,  and  had  full  and  free  access  to  the  books  of  the  firm 
and  of  said  corporation,  and  knew  that  the  plaintiff  had 
taken  said  stock  on  the  division  as  his  own  property,  as 
aforesaid,  and  made  no  objection  thereto,  until  about  Feb- 
ruary, 1863,  and  afterwards  looked  over  the  matter,  and 
was  satisfied  the  plaintiff  had  done  right  in  taking  said 
stock,  and  so  expressed  himself  and  assented  to  it,  and 
ratified  the  transfer,  and  agreed  that  the  plaintiff  should 
retain  the  stock  to  the  amount  of  his  interest  and  capital 
in  the  firm,  and  only  claimed  sufiicient  of  the  stock  to  pay 
his  interest  in  the  firm,  if  anything  was  coming  to  him 
upon  a  final  settiement,  calling  the  stock  par. 

Vol.  LVn.     .  37 
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The  complaint  proceeds  to  allege  that  iparks  has  looked 
over  the  firm  matters,  and  concluded  that  $2000,  at  least, 
remains  due  to  the  plaintiflF,  over  and  above  the  whole  of 
the  198  shares  of  stock.  It  is  also  alleged  that  upon  a  full 
accounting  of  the  partnership  matters,  the  said  sum  of 
(1753.46  and  upwards,  before  alleged  to  be  due  from 
Parks  on  the  1st  April,  1859,  with  interest  from  that  date, 
is  due  from  Parks  to  the  plaintifiT.  The  complaint  alleges 
that  about  June,  1863,  Parks  pretended  to  sell  to  the  de- 
fendant Comstock,  and  to  cusign  to  him  conditionally ^  a  por- 
'  tion  of  his  interest  in  the  firm  of  S.  A.  Parks  &  Co.,  and 
that  Comstock  now  claims  that  there  is  some  interest  in 
said  firm  owing  to  him.  .  i 

These  are  substantially  all  the  allegations  of  the  com- 
plaint ;  and  they  show  that  the  entire  property  and  assets 
of  the  firm  of  S.  A.  Parks  &  Co.  were  invested  in  the  198 
shares  of  stock  of  the  Pioneer  Paper  Company ;  that  the 
debts  of  the  firm  have  all  been  paid  by  the  plaintifip*,  and 
charged  to  him  on  the  books  of  the  firm ;  that  the  plain- 
tifiT  has  wound  up  and  closed  the  business  of  the  firm,  and 
that  with  the  consent  of  Parks,  and  pursuant  to  agreement, 
the  plaintifiT  has  taken  the  198  shares  of  stock  on  the  divis- 
ion, and  that  Parks  subsequently  looked  over  the  firm 
matters  and  ratified  the  transfer  of  their  198  shares  of  stock 
to  the  plaintiff,  and  conceded  that  a  balance  of  at  least 
$2000  is  due  the  plaintiff  They  also  show  that  the  only 
assets  of  the  firm  not  disposed  of  or  adjusted,  is  the  bal- 
ance due  the  firm  from  the  defendant  Parks  on  the  1st  of 
April,  1859,  of  $1753.46,  and  interest  from  that  date. 

And  the  plaintiff,  without  averring  that  the  alleged 
transfer  of  the  198  shares  of  stock  which  was  not  perfect 
to  vest  in  him  not  only  the  real,  but  also  the  apparent  title 
to  the  stock,  or  that  any  one  questions  or  proposes  to  ques- 
'  tion  his  title  to  it,  asks,  as  part  of  the  relief  to  which  he 
is  entitled,  ^'that  he  may  be  adjudged  to  hold  said  stock 
transferred  to  him  by  said  S.  A.  Parks  &  Co.,  as  his  indi- 
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vidual  property,  and  that  he  be  only  charged  with  the 
same  at  par;  and  that  the  defendant  be  enjoined  from 
voting  upon  any  of  said  198  shares  of  stock  originally 
transferred  to  the  plaintiff,  as  stated  in  the  complaint, 
(except  the  five  shares  sold  to  Comstock,)  or  from  trans- 
ferring any  portion  of  said  198  shares  of  stock,  except  said 
five  shares ;  and  that  a  receiver  may  be  appointed  of  said 
joint  property  of  8.  A.  Parks  &  Co.,  including  all  stock 
now  held  by  them  or  by  said  defendants,  or  either  of  them, 
or  by  the  plaintiff  and  Comstock  jointly,  which  originally 
belonged  to  S.  A.  Parks  &  Co.  In  the  light  of  the  allega- 
tions of  the  complaint,  and  its  omissions  of  allegation,  that 
portion  of  the  prayer  for  relief  above  recited,  appears 
absurd.  And  the  prayer  for  the  appointment  of  a  receiver 
of  any  portion  of  the  198  shares  of  stock,  as  joint  property 
of  the  firm  of  S.  A.  Parks  &  Co.,  which  is  expressly 
alleged  to  have  been  long  since  transferred  to  the  plain- 
tiff, by  the  firm,  is  also  absurd. 

There  can  be  no  ground  far  a  receiver  in  the  case  of 
joint  ownership  of  property,  when  the  joint  owner  who 
applies  for  the  appointment  has  the  property  in  his  own 
possession  and  under  his  control.  {Smith  v.  LowSj  1  JSdw. 
33.)  The  injunction,  as  prayed  for,  could  not  be  granted, 
as  there  is  no  allegation  in  the  complaint  of  threatened  or 
apprehended  acts  sought  to  be  enjoined,  and  a  receiver  of 
property  as  joint  property  of  the  plaintiff  and  defendants, 
which  is  alleged  to  be  the  individual  property  of  the  plain- 
tiff, and  his  right  to  which,  as  individual  property,  is  not 
alleged  to  be  questioned,  nor  his  possession  of  it  alleged 
to  be  disturbed,  or  threatened  to  be  disturbed,  was  never, 
so  far  as  my  knowledge  extends,  appointed,  or  asked  to  be 
appointed,  by  the  court  Indeed  the  198  shares  of  stock 
mentioned  in  the  complaint  are  not,  so  far  as  the  allega- 
tions of  the  complaint  show,  a  subject  of  this  action.  Th^ 
plaintiff,  taking  his  statement  of  his  case  as  true,  owned 
these  shares  as  his  individual  property  before  suit,  by  per- 
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feet  transfer,  and  no  one,  according  to  his  allegation,  seeks 
to  dispute  his  title. 

Bnt  the  whole  equity  of  the  plaintiff's  case  is  denied 
by  the  answer,  and  there  is  nothing  in  the  volnminous 
papers  used  npon  the  motion  to  maintain  the  claims  made 
by  the  plaintiff.  The  affidavit  of  Parks,  set  ont  in  the 
case,  in  the  matter  of  the  election  of  trustees  of  the  Pio- 
neer Paper  Company,  at  fol.  165,  states  that  since  he  as- 
signed his  interest  he  has  examined  the  firm  accounts,  and 
that  if  the  plaintiff  is  charged  with  the  whole  198  shares 
of  stock  at  par,  there  was  a  balance  due  to  the  plaintiff  at 
the  date  of  the  assignment,  but  Parks  does  not  sustain  the 
allegation  that  the  transfer  of  113  of  the  sliares  of  stock 
to  the  plaintiff  at  par  was  with  the  consent  of  Parks,  nor 
does  he  corroborate  the  statement  of  the  plaintiff  as  to  his 
claim  of  right  to  charge  the  198  shares  of  stock  to  himself 
at  par ;  besides,  this  claim  of  the  plaintiff  was  found  by 
the  court,  in  the  action  of  Comstock  against  the  Pioneer 
Paper  Company  and  Buchanan,  not  to  be  correct  so  far  as 
the  transfer  of  the  113  shares  of  the  stock  to  the  plaintiff 
was  concerned,  and  it  was  declared  that  such  transfer  was 
without  the  authority,  consent  or  approval  of  Parks,  and 
that  he  never  ratified,  sanctioned  or  confirmed  the  same. 
The  judgment  in  that  case  also  required  Buchanan  to  sur- 
render up  the  certificates  for  the  113  shares  of  stock,  to 
be  canceled,  and  directed  the  Pioneer  Paper  Company  to 
cancel  the  transfer  to  the  plaintiff,  and  to  issue  scrip  for 
that  stock  to  the  plaintiff*  and  the  defendant  Comstock, 
jointly,  and  they  are  declared  to  be  joint  owners  of  said 
stock,  subject  to  all  equities  existing  at  the  time  of  the 
assignment  to  Comstock,  between  Parks  and  Buchanan 
as  members  of  the  firm  of  S.  A.  Parks  k  Co.  It  appears 
that  this  direction  of  the  judgment  has  been  complied 
Vith,  and  this  stock  now  stands  in  the  name  of  the  plain- 
tiff and  Comstock.  The  remaining  85  shares  may  be 
assumed  to  stand  in  the  name  of  the  firm  of  S.  A.  Parks 
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&  Co.|  and  by  the  rule  established  as  to  the  113  shares^ 
the  plaintiff  and  the  defendant  Comstock  are  joint  owners 
of  those  shares^  subject  to  the  equities  mentioned  above. 
The  balance  of  $24,913.07  which  the  plaintiff  claims  in 
this  case  to  be  due  him  from  the  firm  of  S.  A.  Parks  & 
Co.,  according  to  his  own  testimony  taken  in  this  case, 
appears  to  have  been  made  up  without  crediting  the  firm 
with  the  dividend  received  by  him  upon  the  stock,  amount- 
ing to  $5444,  and  the  defendant  Comstock  insists  that 
upon  a  &ir  accounting  in  relation  to  the  affairs  of  S.  A. 
Parks  &  Co.,  nothing  will  be  found  due  to  the  plaintiff. 
It  appears,  too,  that  in  October  1864  a  dividend  of  fifty 
per  cent  was  declared  on  the  198  shares  of  stock,  amount- 
ing to  99900,  which  the  defendant  Comstock  consents  that 
the  plaintiff  may  draw,  and  this,  with  one  half  the  stock 
at  par  in  the  plaintiff's  name,  charged  to  him,  and  the 
$5444  dividend  received  by  the  plaintiff,  which  he  has  not 
charged  to  himself,  would  cancel  the  balance  which  the 
plaintiff  claims  against  the  firm.  Besides,  the  defendant 
Comstock  offers  and  consents  that  one  half  of  the  198 
shares  may  be  transferred  to  the  plaintiff,  and  the  other 
half  to  himself,  and  to  give  any  security  that  the  court 
shall  require  to  indemnify  the  plaintiff  for  any  balance  he 
may  establish  in  his  favor  against  the  firm  of  8.  A.  Parks 
k  Co.  Under  the  circumstances,  a  denial  of  the  entire 
equity  of  the  case  made  by  the  complaint,  an  adjudication 
unreversed  that  a  material  statement  in  the  plaintiff's 
complaint  is  unfounded,  an  absence  of  any  suggestion  that 
the  defendant  is  irresponsible,  an  offer  on  the  part  of  the 
defendant  Comstock  which,  if  accepted,  would  indemnify 
the  plaintiff  airainst  any  possible  loss,  I  cannot  see  the 
propriety  of  putting  the  p^perty.  of  which  the  plaintiff 
and  defendant  are  joint  owners,  into  the  hands  of  a  re- 
ceiver. It  seems  to  me  to  be  doing  injustice  to  the  defend- 
ant, in  any  case,  to  decide  the  whole  of  the  disputed  facts 
m  favor  of  the  plaintiff,  in  advance,  without  proof  to  sus- 


582        CASES  IN  THE  SUPREME  COURT. 

Bnchanan  v.  Comstock. 

■  >  ' 

tain  his  allegations,  and  especially  unjust  when  the  de- 
fendant proffers  unquestioned  security  to  the  plaintiff 
against  any  possible  loss. 

The  irregularities  which  have  heretofore  occurred  in 
the  election  of  trustees  of  the  Pioneer  Paper  Company, 
arising  in  part  out  of  the  opposite  claims  to  the  198  shares 
of  stock,  cannot  affect  the  question  whether  a  receiver 
should  be  appointed.  Those  irregularities  have  already 
been  corrected  by  judicial  decision,  and  the  rights  of  the 
'  parties  to  the  stock  until  the  final  determination  of  this 
action  have  been  established  by  the  judgment  of  this 
court,  and  it  is  to  be  presumed  that  they  will  be  exercised 
in  accordance  with  the  judgment. 

I  think  the  order  of  the  special  term  should  be  reversed, 
with  costs. 

[St.  Lawbbhcb  GBNBRA.L  Tbbm,  October  S,  1866.    Sotekram,  Socket  and 
lamet,  Justices.] 


-••♦- 


3noHANAN  V8.  CoMSTOCK  and  Pares. 

[t  is  not  admissible  to  sabstitate  or  introduce  a  new  and  distinct  cause  of 
action  by  way  of  supplemental  complaint. 

The  matters  to  be  introduced  by  supplemental  complaint  must  be  consistent 
withj  and  in  aid  of,  the  case  made  by  the  original  complaint. 

Where  an  action  was  brought  to  settle  and  determine  the  partnership  rights 
of  the  plaintiff  and  one  of  the  defendants,  and  not  to  determine  anything  be- 
tween such  defendant  and  a  co-defendant,  under  an  agreement  between 
them ;  Seld  that  the  plaintiff  could  not  by  a  supplemental  complaint  change 
the  action  in  its  entire  scope  and  purpose,  by  bringing  in  and  substituting 
a  new  controversy — a  new  and  independent  cause  of  action  springing  out 
of  a  transaction  occurring  since  the  commencement  of  the  action,  between 
the  defendants,  with  which  the  plaintiff  had  no  connection. 

Lt  is  a  good  objection  to  a  supplemental  complaint,  that  it  proposes  to  intro- 
duce new  matter  of  controversy,  which  would  complicate  the  action,  with 
no  adwntage  to  the  parties. 


SARATOaA—MAY,  1866.  583 


Buchanan  v,  Gomstock. 


M 


OTION  by  the  plaintifti  for  leave  to  file  a  supple- 
mental complaint 


E.  F.  BuUardy  for  the  motion. 

A.  Pondf  opposed. 

The  motion  should  be  denied.  L  So  far  as  regards 
matters  between  Parks  and  Comstock,  and  the  rights  of 
the  latter  under  the  assignment  of  June  17,  1863,  the 
order  striking  them  out  of  the  original  complaint,  is  con- 
clusive here.  The  merits  of  that  decision  are  not  open  to 
discussion  here.  If  not  right,  the  order  should  have  been 
appealed  from.  But  it  was  right  in  itself,  and,  besides, 
was  acquiesced  in,  and  not  appealed  from. 

n.  So  far  as  the  conflicting  claims  to  stock,  and  the 
control  of  the  affairs  of  the  company,  by  means  of  the 
state  of  the  title  thereto,  are  concerned,  the  decision  of 
the  general  term  on  the  motion  for  a  receiver,  and  revers- 
ing the  order  appointing  a  receiver,  is  conclusive  here. 
The  effect  of  that  decision  is,  that  such  matter  has  noth- 
ing to  do  with  this  action,  to  settle  the  partnership  affairs 
of  S.  A.  Parks  &  Co.,  and  hence,  so  far  as  that  matter  is 
concerned  here,  that  decision  controls. 

ILL  But  the  motion  should  be  denied,  for  the  reason 
that  it  seeks  to  bring  forward  and  litigate  in  this  action, 
matters  and  claims  which  the  plaintiff  pretends  to  have 
purchased  and  acquired  from  Parks,  more  than  two  years 
after  this  action  was  commenced  and  the  trial  began,  which 
matters  have  no  relation  to  the  subject  matter  of  this 
action.  It  is  not  sought  to  bring  forward  this  new  matter 
in  aid  of,  and  to  support,  the  original  action,  but  for  the 
purpose  of  introducing  into  this  action  a  new  and  inde- 
pendent cause  of  action  between  Parks  and  Comstock, 
growing  out  of  the  assignment  by  the  former  to  the  latter, 
of  his  interest  in  the  S.  A.  Parks  &  Co.  stock ;  and  to 
which  claim  the  plaintiff  alleges  he  has  acquired  title,  by 
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tranafer  from  Parks,  some  two  years  after  this  snit  was 
brought  There  is  no  precedent,  nor  is  there  any  prin- 
ciple, authorizing  the  granting  of  such  relief.  A  supple- 
mental pleading  is  not,  under,  the  Code,  any  more  than 
under  the  former  practice,  proper,  for  the  purpose  of  bring- 
ing forward  a  new  and  independent  case.  It  was  only 
allowed  in  aid  and  support  of  the  original  cause  of  action. 
(  WaUam  y.  Thibou,  17  Abb.  184.  MUner  t.  Maner^  2  JSchff. 
114.    1  Soff.  Oh.  Pr.  396:) 

IV.  But  the  matter  sought  to  be  brought  forward  by 
the  supplemental  bill  is  the  same  as  that  embraced  in  the 
suit  of  Parks  v.  Oomstock,  now  pending  in  the  Court  of 
Appeals.  In  that  action,  the  general  term  of  the  Supreme 
Court  has  decided  that  Parks  had  no  cause  of  action 
against  Comstock;  and  that  judgment  is  conclusive  until 
set  aside.  Parks  cannot,  by  transferring  his  claim  to  Bu- 
chanan, galvanize  it  into  life,  and  introduce  it  into  an 
action  in  favor  of  Buchanan  against  these  defendants, 
brought  for  an  entirely  different  purpose.  But  if  it  can 
be  done,  the  order  allowing  it  ought  to  provide  that  the 
appeal  to  the  Court  of  Appeals,  in  that  case,  should  be 
abandoned. 

BooKBS,  J.  Motion  for  liberty  to  put  in  a  supplemental 
complaint  This  action  was  commenced  in  1863,  to  settle 
the  partnership  affairs  of  S.  A.  Parks  &  Co.,  a  firm  con- 
sisting of  Parks  and  Buchanan.  They  held,  as  partners, 
198  shares  in  the  capital  stock  of  the  Pioneer  Paper  Com- 
pany, and  the  action  was  brought  chiefly,  if  not  entirely, 
to  determine  the  rights  of  the  parties  in  regard  to  these 
shares,  which  depended  on  the  state  of  the  partnership 
accounts.  Comstock  became  interested  in  the  partnership 
matters  by  an  assignment  to  him,  by  Parks,  of  his  (Parks') 
interest  in  the  198  shares  of  the  stock  The  assignment 
by  Parks  to  Comstock  was  on  the  17th  June,  1863 ;  hence 
it  became  necessary  to  determine  the  state  of  the  partner- 
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ship  business  at  that  date,  inasmuch  as  the  rights  of  Com- 
stock,  acquired  by  the  transfer  to  him^  were  subject  to  the 
equities  existing  at  the  time,  between  the  partners.  Inci- 
dental to  the  general  and  main  object  of  the  action,  the 
plaintiff  prayed  for  an  injunction,  and  for  the  appointment 
of  a  receiver. 

The  defendant  Comstock  answered  the  complaint — ^in- 
terposed various  matters  of  defense ;  also  set  up  his  interest 
in  the  198  shares  of  stock ;  claimed  to  own  an  undivided 
half,  and  offered  to  pay  any  sum  which,  on  an  accounting 
between  the  partners,  should  be  found  to  be  a  charge  or 
lien  on  such  undivided  half. 

The  defendant  Parks  put  in  no  answer. 

The  cause  was  referred  to  a  referee,  and  several  hearings 
have  been  had  before  him. 

Notwithstanding  the  assignment  by  Parks  to  Comstock 
was  in  form  absolute,  of  all  right  in  and  to  the  198  shares, 
a  separate  instrument,  called  in  the  papers  a  defeasance, 
was  at  the  same  time  executed  between  them,  under  which 
Parks  retained  an  interest  therein.  This  interest,  what- 
ever it  may  be,  Parks  has  recently  transferred  to  the  plain- 
tiff, and  the  latter  now  moves  for  liberty  to  put  in  a  sup- 
plemental complaint,  setting  up  such  transfer  to  himself, 
and  such  other  averments  as  will  call  for  a  determination 
of  the  rights  of  Parks  and  Comstock  under  the  defeasance. 
The  other  matters  sought  to  introduced  into  the  pleading 
are  now  waived.  ^ 

Ist  I  think  the  motion  must  be  denied,  because  it  is  not 
admissible  to  substitute  or  introduce  a  new  and  distinct 
cause  of  action  by  way  of  supplemental  complaint  The 
matters  to  be  introduced  by  supplemental  complaint  must 
be  consistent  with,  and  in  aid  o^  the  case  made  by  the 
original  complaint  (17  Abb.  184  2  Edw,  114)  This 
action  was  brought  to  settle  and  determine  the  partnership 
rights  of  Parks  and  Buchanan,  not  to  determine  anything 
between  Parks  and  Comstock  under  the  agreement  be- 
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tween  them.  By  this  motion  it  is  sought  to  bring  in  and 
substitute  a  new  controversy,  a  new  and  independent  cause 
of  action,  springing  out  of  a  transaction  between  them 
with  which  Buchanan  had  no  connection.  In  the  original 
complaint  the  plaintifi'  claims  an  accounting  in  regard  to 
the  partnership  aflfairs  of  S.  A.  Parks  &  Co.  By  the  sup- 
plemental complaint  this  is  assumed  to  be  unnecessary, 
and  the  controversy  is  sought  to  be  changed  in  subject  and 
in  theory.  It  will  be  readily  perceived,  by  referring  to  the 
prayer  for  relief  in  the  supplemental  complaint,  that  it 
proposes  to  change  the  action  in  its  entire  scope  and  pur- 
pose. This  is  not  admissible  under  the  settled  practice  of 
the  court. 

2d.  The  introduction  of  this  new  matter  of  controversy, 
if  admissible,  would  complicate  the  action,  with  no  advan- 
tage to  the  parties.  The  action  is  now  plain  and  simple, 
both  in  form  and  theory.  The  issues  are  formed  and  the 
case  partly  tried;  and  I  think  the  ends  of  justice  will  be 
best  subserved  by  excluding  from  the  action  matter  foreign 
to  the  subject  of  controversy  stated  in  the  original  com- 
plaint. 

3d.  It  is  urged  that  inasmuch  as  the  plaintifi*  has  acquired 
Parks'  interest  in  the  subject  matter  of  the  action,  and  is 
willing  and  offers  to  meet  and  satisfy  all  the  conditions 
of  the  defeasance,  the  accounting  is  unnecessary,  and  that 
the  substitution  of  the  supplemental  complaint  in  the  place 
of  the  original,  will  save  great  expense  and  useless  labor. 
But  this  hypothesis  rests  on  the  construction  to  be  given 
to  the  defeasance.  The  plaintiff's  counsel  contends  that 
the  ^^  surplus'*  spoken  of  in  the  instrument,  and  which  it 
was  there  agreed  should  ^^  remain  for  future  disposal,^' 
whatever  it  might  be,  was  to  belong  to  Parks,  and  that 
Comstock  had  no  interest  in  it ;  consequently  that  he  had 
no  right  to  insist  upon  an  accounting  for  the  purpose  of 
determining  the  surplus  on  which  he  had  no  claim.  But 
is  this  so?    Has  Comstock  no  right  or  interest  in  this 
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^^  surplus  f  "  I  think  I  am  not  at  liberty  here  to  hold  that 
the  construction  contended  for  is  correct  At  any  rate  I 
am  unwilling  so  to  hold,  in  view  of  the  opinion  of  the 
general  term  in  Parks  v.  Comstock,  wherein  this  clause  is 
to  some  extent  considered  and  discussed.  Judge  James, 
in  speaking  of  this  ^^surphis^'  which  was  to  ^^  remain  for 
future  disposal^*'  says :  ^^  The  fair  construction  of  the  de- 
feasance is,  that  if  any  surplus  remained  from  the  interest 
in  the  198  shares,  after  defraying  the  litigation  and  reim- 
bursing Comstock  for  the  shares  of  stock  assigned  to 
Parks,  it  was  in  some  manner  to  be  divided  between  them^^ 
&c.  And  again,  he  says :  <^  The  assignment  was  a  valid 
transfer  to  Comstock  of  Parks'  interest  in  the  190  shares 
of  stock;  the  defeasance  showed  it  was  transferred  to 
enable  Comstock  to  ascertain  the  extent  of  that  interest, 
and  when  ascertained,  if  of  any  value,  to  be  disposed  of 
htiween  them.  Therefore,  Comstock  had  an  interest  in 
said  stock."  The  opinion  of  the  general  term  seems  very 
distinct  to  the  effect  that  Comstock  had  rights  in  the 
"surplus*'  which  might  "remain  for  future  disposal;" 
but  to  what  extent,  or  what  was  his  portion,  is  not  there 
declared.  It  follows  from  this  view  that  there  must  be  an. 
accounting  in  order  to  determine  what  that  surplus  is. 
Comstock's  right  and  interest  can  be  found  ^n  no  other 
way.  This  necessity  is  not  obviated  by  the  fact  that  all 
rights  are  now  in  Buchanan^  except  such  as  Comstock 
holds.  The  accounting  is  now  the  first  step  towards  the 
adjustment  of  the  rights  between  Comstock  and  Buchanan ; 
and  until  this  is  accomplished,  it  is  impossible  for  Bu- 
chanan, as  it  was  impossible  for  Parks  before  his  transfer 
to  the  latter,  to  make  an  offer  of  performance  of  the  con- 
ditions of  the  defeasance  with  a  view  to  acquire  title  to 
the  stock,  as  proposed  in  the  supplemental  complaint, 
which  is  based  on  the  theory  that  no  examination  into 
the  affitirs  of  the  partnership  of  S.  A  Parks  &  Co.  is  neces- 
sary.   As  was  said  in  the  opinion  of  the  general  term  from 
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which  I  have  made  extracts,  until  the  accoanting  is  had, 
the  extent  of  the  interests  of  the  parties  cannot  be  known, 
nor  their  rights  determined,  nor  their  equities  adjusted. 
Nothing  can,  therefore,  be  gained  by  an  attempt  to  avoid 
the  accounting  now  in  progress  under  the  original  plead- 
ings. It  must  of  necessity  proceed  to  a  termination,  unless 
the  parties  can  arrange  their  difficulties  by  an  amicable 
settlement 

4th.  Some  of  the  matters  sought  to  be  introduced  into 
this  action  by  the  supplemental  complaint,  were  embraced 
in  the  suit  between  Parks  and  Comstock,  now  pending  on 
appeal  in  the  Court  of  Appeals ;  and  many  averments  with 
a  view  to  the  procuring  of  a  receiver,  are  also  introduced, 
which  have  been  considered  and  held  useless  or  improper, 
by  this  court,  on  appeal  from  the  order  appointing  a  re- 
ceiver herein.  (See  opinum  of  Justice  BosekranSy  S.  O.  ante 
p.  575.)  Such  matter  and  averments  clearly  ought  not 
to  be  now  brought  into  this  suit.  I  am  satisfied  the  mo* 
tion  for  liberty  to  put  in  the  supplemental  complaint  should 
be  denied. 

It  seems  very  plain  that  the  first  step  towards  a  termin- 
ation of  the  various,  protracted  and  pertinacious  litigations 
between  these  parties,  is  to  have  the  accounts  of  the  part- 
nership of  S.  A.  Parks  &  Co.  taken  and  stated  in  this 
action.  This  will  determine  the  rights  of  the  parties  as  to 
the  stock  in  the  Pioneer  Paper  Company — ^the  real  matter 
in  controversy — and  put  the  parties  in  a  position  to  arrange 
the  difficulties  between  themselves,  or  if  that  be  impossi- 
ble, it  will  give  the  court  a  basis  for  a  final  adjudication 
as  to  their  rights. 

Motion  denied. 

[Sasatooa  Spboial  Tsbm,  May  12, 1866.    BoclMt  Justice.] 


PLATTSBURaH-JULT,  1870.      ♦  5gg 


BuROHFiBLD  v8.  The  Nobthbbk  Cbktral  Railwat  Compant. 

The  defendant  was  running  a  railroad  belonging  to  another  corporation,  and 
using  it  for  the  ordinary  purposes  of  a  railroad,  for  its  own  benefit)  under  and 
by  virtue  of  a  written  agreement  witfli  the  owners,  and  for  a  period  of  time 
only  fixed  by  the  terms  of  a  lease  made  to  another  corporation,  and  assigned 
to  the  defendant,  who  agreed  to  pay  the  rent  reserved  hi  said  lease,  ffsld^ 
that  the  defendant  was  a  letafe  of  such  road,  within  the  meaning  and  intent 
of  the  general  railroad  act  of  1860,  and  the  act  of  1864,  amending  the  same 
and  extending  its  provisions  to  the  Ie8$6e8  of  any  railroad.  And  that  as  such 
lessee,  it  was  liable  for  the  value  of  a  cow  killed  by  its  engine  upon  the 
track,  in  consequence  of  the  defendant's  neglect  to  maintain  fences  and  cattle- 
guards  as  required  by  the  statute. 

The  term  leueeif  in  the  statute,  is  to  have  such  a  construction  as  was  intended 
by  the  legislature,  to  meet  the  then  known  and  existing  condition  of  things ; 
to  meet  the  case  of  parties  ushig  a  road,  as  the  substitute  for  the  owners,  and 
exercising  the  rights  of  owners,  under  some  right  or  petmissioD,  fbr  a  con- 
sideration to  be  paid  to  the  owners. 

THIS  was  an  appeal  from  a  jadgment  of  the  county  court 
of  Schuyler  county.  The  action  was  for  killing  the 
plaintiff's  cow,  by  the  defendants,  upon  the  track  of  a  rail- 
way. The  action  was  commenced  in  a  justice's  court,  and 
from  the  judgment  there  entered,  there  was  an  appeal  to 
the  county  court,  where  there  was  a  verdict  for  the  plain- 
tiff. A  motion  was  made  for  a  new  trial  and  denied,  and 
from  the  judgment  entered  on  the  verdict  an  appeal  to  this 
court  was  taken. 

M.  M.  Meady  for  the  plaintiff. 

J.  MeGuirey  for  the  defendants. 

Bp  the  Oourtj  Potter,  J.  The  defendants  are  a  corpo- 
ration organized  under  the  laws  of  the  State  of  Pennsyl- 
vania. The  railroad  on  which  the  injury  happened  was 
the  road  of  a  corporation  called  the  ^  Erie  Railway  Com- 
pany." The  defendants  were  using  the  said  railroad  under 
a  contract  as  to  the  terms  and  considerations  named 
therein  for  its  use. 
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The  main  question  to  be  decided,  iii  this  case,  arises 
upon  an  objection  taken  on  the  motion  to  nonsuit  the 
plaintiff,  on  the  ground  that  the  defendant  was  not  the 
otoner  or  lessee  of  the  road  in  question,  and  that  no  negli- 
gence being  shown,  it  was  not  liable  for  the  injuiy  sus- 
tained by  the  plaintiff 

The  portion  of  the  road,  in  question,  was  the  '*  Chemung 
Branch "  of  the  Erie  Railway  Company.  There  was  no 
actual  negligence  proved  against  the  defendants  which,  at 
common  law,  would  create  a  liability  for  the  injury  com- 
plained of.  The  liability,  if  any,  arises  from  the  statutes. 
And  the  construction  to  be  given  to  these  statutes  must 
determine  this  case. 

The  defendants  were  running  a  road  which  they  had 
permission  from  the  owner  to  use,  and  the  plaintiff's  cow 
was  wrongfully  upon  the  track  of  the  road,  and  was  killed 
by  reason  thereof;  and  it  is  claimed  that  by  the  terms  of 
the  contract  of  the  defendants  with  the  Erie  Railway  Com- 
pany, the  owners  of  the  road,  the  defendants  were  neither 
the  owners  or  lessees  of  the  road,  and  therefore  are  not 
brought  within  the  provisions  of  the  statutes  that  create 
the  liability  for  such  accidents. 

The  first  statute  relied  upon  is  that  of  1850 — a  general 
statute — the  44th  section  of  which  requires  every  railroad 
company  to  erect  and  maintain  fences  on  the  sides  of  their 
road,  of  a  certain  height  and  strength,  with  openings,  or 
gates,  or  bars  therein,  and  farm  crossings,  on  the  road,  for 
the  use  of  the  proprietors  of  the  lands  adjoining  such  rail- 
road ;  and  also  to  construct  and  maintain  cattle-guards  at 
all  road  crossings,  suitable  and  sufficient  to  prevent  cattle 
and  animals  from  getting  on  to  the  railroad.  Until  such 
fences  and  cattle-guards  shall  be  duly  made,  and  main- 
tained, ^^  the  corporation  and  its  agents  shall  be  liable  for 
all  damages  which  shall  be  done  by  their  agents  or  en- 
gines to  cattle  or  animals  thereon."  Under  this  act  it  was 
held,  in  Parker  v.  Rensselaer  and  Saratoga  Railroad  Co,^ 
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(16  Barb.  318,)  that  the  defendants,  not  being  the  owners 
of  the  road,  but  being  merely  running  their  ears  upon  the 
road  of  the  Schenectady  and  Saratoga  Railroad  Company, 
who  were  the  owners,  were  not  liable ;  that  the  duty  to 
erect  and  maintain  fences  was  confined,  by  construction 
of  this  statute,  to  the  proprietors  or  owners  of  the  road. 
Assuming  this  to  be  a  sound  construction,  it  was,  to  say 
the  least,  a  very  strict  construction,  of  a  remedial  statute. 
But  it  is  not  quite  in  the  spirit  or  views  of  construction 
given  by  the  Court  of  Appeals,  in  TVacy  v.  The  Troy  and 
Boston  Railroad  Co.,  (38  N.  Y,  Bep.  437.)  They  say,  "  the 
passage  of  this  act  being  induced  by  public  considerations, 
and  its  purpose  being  to  protect  the  traveling  public,  and 
the  owners  of  domestic  animals  along  the  line  of  their 
road,  it  should  receive  a  liberal  construction  to  effectuate 
the  benign  purpose  of  its  framers.  A  rigid  and  literal 
reading  would,  in  many  cases,  defeat  the  very  object  of 
the  statute,  and  would  exemplify  the  maxim  that  the  letter 
killeth,  while  the  spirit  keepeth  alive.  Every  statute 
ought  to  be  expounded  not  according  to  the  letter,  but 
according  to  the  meaning,"  &c.,  &c.  I  am  satisfied  that 
this  is  a  sounder  rule,  especially  when  applied  to  a  reme- 
dial statute  induced  by  public  considerations.  Whether 
by  reason  of  the  decision  in  the  case  of  Parker  v.  Rensse- 
laer and  Saratoga  Railroad  Oo,,  (supra,)  or  of  the  fact  that 
various  railroad  companies  became  themselves  insolvent, 
and  went  into  the  hands  of  receivers,  or  trustees  who  ran 
them,  or  took  them  on  lease,  or  from  other  causes,  the 
remedy  given  as  above  against  the  owners  would  result 
in  a  failure  of  the  object  intended  to  be  secured  by  the 
act  of  1850,  certain  it  is,  the  legislature  of  1864,  for  some 
reason,  and  doubtless  on  like  public  considerations,  by 
an  express  provision,  extended  the  provisions  of  this 
statute  so  as  to  create  a  like  liability  against  the  lessees  of 
any  railroad,  including  not  only  other  railroad  companies 
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who  may  be  each  lessees,  but  any  person  or  persons  who 
may  be  such  lessee  or  lessees.  {Laws  of  1864,  p.  1335,  §  2.) 
This  limits  our  examination  to  the  only  real  question 
in  the  case,  viz :  "Was  the  defendant  a  le$Bee  of  this  road, 
within  the  meaning  and  intent  of  these  statutes  ?  The 
defendants  were  running  this  road,  and  using  it  for  the 
ordinary  purposes  of  a  raihroad,  for  their  own  benefit,  un- 
der and  by  virtue  of  a  written  agreement  with  the  own- 
ers, and  for  a  period  of  time  only  fixed  by  the  terms  of  a 
lease  made  to  another  corporation,  and  assigned  to  them, 
the  defendants ;  which  lease,  so  assigned,  is  not  produced 
by  the  defendants  in  evidence;  but  by  the  agreement 
which  was  produced  and  proved,  the  defendants  agree  to 
pay  the  rent  provided  for  in  said  lease  so  thereby  assigned 
to  them.  There  is  some  obscurity  in  the  evidence  pro- 
duced, as  to  what  part  of  the  Erie  Railway  the  said  assigned 
lease  covers ;  but  this  obscurity  it  was  the  duty  of  the  de- 
fendants to  remove.  They  were  in  possession  of  the  rail- 
road upon  which  the  injury  happened ;  they  proved  it  to 
belong  to  another  corporation,  and  that  they  were  using 
it  under  a  written  permission,  license  or  lease.  They 
claimed  that  by  the  terms  of  their  contract  it  did  not 
bring  them  within  the  terms  of  the  statute,  to  make  them 
lessees.  It  was  undisputed  that  they  killed  the  plaintiff's 
cow  by  the  running  of  their  engine  drawing  a  train  of 
cars ;  that  they  were  operating  the  road  under  their  writ- 
ten contract ;  that  there  was  a  neglect  to  maintain  fences 
and  cattle-guards  as  the  statute  requires.  They  were 
legally  liable,  if  they  are  lessees.  The  term  leasees^  in  this 
statute,  is  to  have  such  construction  as  was  intended  by 
the  legislature,  to  meet  the  then  known  and  existing  con- 
ditions of  things ;  to  meet  the  case  of  the  parties  using  a 
road,  as  the  substitute  for  the  owners,  exercising  the  rights 
of  owners,  under  some  right  or  permission,  for  a  consid- 
eration to  be  paid  to  the  owners.  It  would  result  in  a 
technical  evasion  of  the  spirit  and  intent  of  this  benign 
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statute^  if  a  private  agreement  could  be  made  between  the 
owner  and  the  user  or  occupant  of  a  railroad,  and  could 
be  put  into  such  a  form  as  to  escape  being  called  a  lease, 
and  thus  private  parties,  between  themselves,  could  de- 
feat the  object  of  a  statute  enacted  from  public  considera- 
tions and  for  public  protection.  Courts  will  not  permit 
such  injustice,  by  mere  technicality.  'Indeed,  so  far  as  we 
are  permitted  to  know  of  this  agreement  between  the  de- 
fendants and  the  Erie  Railway  Company,  it  was  really 
strictly  and  technically  a  lease;  they,  the  defendants, 
agreeing  to  pay  rent  upon  the  lease  assigned  to  them ; 
and  though  the  agreement  restricts  the  use  of  the  road, 
and  also  permits  others  to  use  it  in  part,  it  is  equally  a 
lease  of  the  use,  to  the  extent  granted.  It  is,  at  all  events, 
a  lease  so  far  as  public  and  individual  rights  are  concerned. 
The  judgment  should  be  affirmed. 

[Third  Dbpabtmbnt,  Qbvbkal  Tbbm,  at  PlaUsborgh,  July  5, 1870.    MUler, 
P.  J.,  and  FoUer  and  JParketj  Jostioes.] 


The  People,  ex  ret  David  "Wilbur  et  al.  plaintiflfe  in  error, 

v%.  John  Eddt  et  al.  defendants  in  error. 

• 

Whenever  a  statate  grants  the  power  to  do  an  act,  with  an  unrestricted  dis- 
cretion as  to  the  manner  of  executing  the  power,  all  reasonable  and  neces- 
sary incidents  in  the  manner  of  executing  the  power  are  also  granted. 

Hence,  although  a  statute  is  very  summary  in  its  grant  of  power,  and  fieuls  to 
prescribe  the  form  of  proceeding  to  effect  the  desired  object,  it  is  not  for 
that  reason  unconstitutional  and  void. 

The  legislature  is  not  restricted  in  power,  by  the  constitution,  from  controlling 
or  changing  the  term,  or  the  fees,  of  an  office ;  or  from  abolishing  an  office 
created  by  it,  altogether.  The  incumbent  possesses  no  vested  right  in  an 
office. 

Where  any  commissioner,  appointed  under  the  act  of  March  81,  1856,  author- 
izing certain  towns  to  subscribe  to  the  capital  stock  of  the  Albany  and  Sus- 
quehanna Railroad  Company,  {Laws  of  1856,  ek,  64,)  and  the  acts  amending 
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the  same,  (Lawt  of  1867,  eh,  401 ;  ZawB  of  1859,  eh,  884,)  to  borrow  money 
on  the  credit  of  the  town,  shall  refuse  or  neglect  to  perform  any  part  of  the 
duties  specified  therein,  his  office  will  thereupon  become  vacant,  and  the 
county  judge,  upon  the  application  of  twelve  resident  freeholders,  and  upon 
proof  of  the  fact  to  his  satisfaction,  has  jurisdiction  to  appoint  some  other 
person  to  fill  his  place. 

The  act  of  1859  (eh.  884)  was  inpm^  materia  with  the  statutes  of  1856  (eh.  64,) 
and  of  1857  {ehAOl,)  which  authorized  the  appointment  of  commissioners  and 
prescribed  their  duties ;  and  they  must  all  be  construed  together,  as  consti- 
tuting one  system,  or  one  act. 

And  where,  npon  an  application  by  twelve  resident  freeholders,  to  the  county 
judge,  and  proof  to  him,  he  found,  as  facts,  that  commissioners  appointed 
under  the  acts  made  a  contract  to  sell  stock  subscribe  for  by  them  in  the 
name  of  a  town,  on  certain  conditions,  one  of  which  was,  that  the  purchasers 
should  first  have  the  use  of  the  stock,  to  be  voted  upon  at  a  future  election 
of  director^  of  the  corporation,  for  certain  persons  named  in  the  contract  of 
sale ;  that  they  refused  to  sell  the  stock  for  Caahj  at  par ;  and  that  they  sold 
the  same  on  credit ;  and  the  county  judge  thereupon  ac^udged  and  determ- 
ined that  it  was  the  duty  of  the  commissioners,  if  they  sold  the  stock,  to 
sell  it  for  cash,  at  par ;  that  for  their  neglect  or  refusal  to  perform  that  duty 
their  offices  had  become  vacant;  and  that  the  defendants  should  be  ap- 
pointed to  fill  their  places ;  Eeld  that  the  findings  were  legitimate,  and  the 
a4Judication  right. 

On  a  common  law  eertiorarif  the  court  may  examine  the  case  upon  the  merits, 
as  well  as  upon  the  question  of  jurisdiction. 

The  statute  obviously  intended  to  intrust  the  power  of  deciding  the  question 
whether  conmiissioners  appointed  thereunder  have  reAised  op  wUlfuUy  neg- 
lected to  perform  any  part  of  the  duties  of  their  offices,  to  the  county  judge; 
and  while  his  action,  like  the  action  of  all  other  inferior  officers,  can  be 
made  the  subject  of  review  by  the  Supreme  Court,  on  certiorari^  the  prac- 
tice, in  that  rest>ect,  as  to  reviewing  facts,  is,  by  analogy,  to  be  governed  by 
the  same  rules  as  are  observed  on  appeals  and  eertiorari$  from  inferior  juris- 
dictions in  other  cases,  viz :  if  there  is  evidence  in  the  case  which  will,  when 
fairly  weighed,  sustain  the  decision,  this  court  will  not  interfere  npon  the 
ground  that  in  their  opinion  a  stronger  case  has  been  made  out  by  the 
unsuccessful  party. 

Where  it  appears,  from  the  return  of  a  county  judge  to  a  writ  of  eeriiorarif 
that  he  was  deceived  and  misled  by  the  fraudulent  pretences  of  the  rela^ 
tors,  npon  a  former  motion,  and  that  the  decision  thereon  was  obtained 
from  him  by  such  fhiudulent  pretences,  such  former  decision  will  not  be  a 
bar  to  the  second  proceeding ;  and  his  final  judgment  may  be  reviewed  upon 
the  merits. 

THIS  case  comes  here  upon  certiorari  to  the  county  judge 
of  Otsego,  to  review  his  proceedings  in  declaring  va- 
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cant  the  offices  of  the  relators,  as  commissioners  of  the 
town  of  Milford,  in  said  county,  to  borrow  money  on  the 
bonds  of  the  town,  to  be  invested  in  the  stock  of  the 
Albany  and  Susquehanna  Railroad  Company ;  and  in  ap- 
pointing the  defendants  to  fill  said  offices.  The  proceed- 
ing was  instituted  upon  the  written  application  of  twelve 
or  more  freeholders  of  said  town  of  Milford,  to  appoint 
the  defendants  such  commissioners,  on  the  ground  that 
the  relators,  who  had  been  appointed  to  those  offices,  had 
refused  or  willfully  neglected  to  perform  certain  of  the 
duties  required  of  them  as  such  commissioners ;  and  that 
their  offices  had  thereby  become  vacant.  The  county 
judge,  thereupon,  on  the  27th  day  of  August,  1869,  grant- 
ed an  order  directing  the  relators  to  show  cause,  before  , 
him,  on  the  31st  day  of  August,  then  instant,  why  the 
said  offices  should  not  be  declared  vacant,  and  the  prayer 
of  the  petitioners  granted.  The  relators  appeared  by 
counsel,  and  objected  to  the  jurisdiction  of  the  judge,  and 
to  his  manner  of  proceeding.  These  objections  were 
overruled.  They  further  objected,  that  the  same  question 
had  been  once  heard  and  determined  against  the  appli- 
cation, for  the  same  alleged  cause ;  which  was  also  over- 
ruled. Affidavits  were  then  read  on  both  sides;  after 
which  the  motion  was  again  made,  to  dismiss  the  proceed- 
ings upon  each  of  the  grounds  before  set  up,  which  was 
also  denied.  On  the  1st  day  of  September,  1869,  the 
county  judge  made  an'  order,  reciting  that  proof  to  his 
satisfaction  had  been  produced  before  him,  ''  that  the  re- 
lators had  refused,  or  willfully  neglected,  to  perform  their 
duties  as  commissioners  of  the  town  of  Milford,  in  refus- 
ing to  sell  or  dispose  of  the  capital  stock  of  the  said  rail- 
road company,  purchased  and  owned  by  said  town,  for 
cash,  according  to  law,  for  its  par  value,  and  in  attempt- 
ing to  sell  the  same  conditionally,  on  credit ;  whereby  the 
office  of  such  commissioners  has  become,  and  is  hereby 
declared  vacant ;  and  I  do  therefore  hereby,  as  such  county 
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judge,  pursnant  to  the  authority  given  by  the  said  acts, 
appoint  said  John  Eddy  and  Amos  P.  Waters  to  be  com- 
missioners to  carry  into  eflfect  the  purposes  of  the  said 
act,"  &c.  The  other  facts,  material  to  be  mentioned,  will 
sufficiently  appear  in  the  opinion. 

E.  Oountrymany  for  the  relators. 

E,  M.  Harris y  for  the  defendants. 

By  the  Court,  Potter,  J.  The  proceeding  which  we  are 
reviewing  is  entirely  a  statute  proceeding.  It  confers 
somewhat  unusual  powers  upon  a  judicial  officer;  and, 
like  all  other  statute  authority  which  may  seem  to  be  in- 
terfering with  existing  rights,  must  be  strictly  construed. 
The  proceeding  is  instituted,  and  the  order  of  the  county 
judge  made,  under  section  5  of  chap.  384  of  the  laws  of 
1859,  (p.  907,)  which  provides  as  follows :  "  In  case  any 
commissioner,  under  the  act  passed  March  31,  1856,  as 
amended  April  14,  1857,  shall  refuse  or  willfully  neglect 
to  perform  any  part  of  the  duties  specified  therein,  or  re- 
quired by  this  act,  his  office  shall  thereupon  become 
vacant,  and  upon  proof  of  the  fact,  to  the  satisfaction  of  the 
county  judge,  *  *  he  shall  appoint  some  other  person 
to  fill  his  place,  in  the  manner  now  provided  by  law." 

General  and  well  settled  rules  in  the  construction  of 
statutes  will,  I  think,  be  sufficient,  if  applied  to  this,  to 
determine  its  meaning.  One  of  which  rules  is,  that  the 
intention  of  the  lawgiver  is  to  be  deduced  from  the  whole 
and  every  part  of  a  statute,  to  be  taken  and  compared 
together;  and  the  real  intention,  when  ascertained,  will 
always  prevail  over  the  literal.  (People  v.  Draper,  15  N,  T, 
Rep.  532.  1  KenVs  Com,  162.)  The  courts  are,  in  the  first 
place,  to  contemplate  the  law  as  it  previously  existed; 
next'the  necessity  and  probable  object  of  the  change,  and 
then  give  such  construction  to  the  language  used  by  the 
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law  makers  as  to  carry  their  intention  into  effect,  so  far  as 
can  be  ascertained  from  the  statute  itself.  {Donaldson  v. 
Woody  22  Wend.  395.)  Though  the  intention  of  a  statute 
is  to  be  collected  from  the  words  employed,  when  words 
are  not  clear  and  explicit,  the  intent  is  to  be  gathered 
from  the  occasion  and  necessity  of  the  law,  and  the  causes 
which  moved  the  legislature  to  enact  it.  {Dwarris  on 
Statutes^  562.)  And  statutes  are  always  to  be  construed 
with  reference  to  the  common  law,  and  other  statutes  in 
force  at  the  time  of  their  passage.  {Howe  v.  Pechhanij  6 
How.  Pr.  B.  229,  232.)  It  is  to  be  presumed  that  the 
legislature  intended  to  make  no  innovation  upon  existing 
statutes  or  common  law,  further  than  the  case  absolutely 
required,  (1  Kent's  Com.  464,)  and  words  of  common  use 
are  to  be  taken  in  their  natural,  plain,  obvious  and  ordin- 
ary signification  and  meaning.     {Id.  462.) 

Guided  by  these  rules,  what  was  the  intent  of  the  stat- 
ute  in  the  grant  of  power  to  the  county  judge,  in  the  sec- 
tion above  cited  ?  This  statute  was  in  pari  materia  \^th 
the  statutes  of  1856  (chap.  64,)  and  of  1857  (chap.  401,) 
which  authorized  the  appointment  of  commissioners,  and 
prescribed  their  duties;  and  they  must  all  be  read  to- 
gether, as  constituting  one  system,  or  one  act. 

In  the  act  of  1856,  sections  1  and  10,  power  was  given  to 
the  county  judge,  in  case  a  vacancy  should  happen,  by 
reason  of  deaths  removal  from  the  toum^  resignation^  refusal 
to  serve,  or  otherwise^  to  fill  the  vacancy ^  upon  the  written  ap- 
plication of  twelve  resident  freeholders,  &c.  These  pro- 
visions are  not  changed  by  the  act  of  1859.  They  remain 
in  force,  so  far  as  relates  to  vacancies  from  those  causes ; 
and  the  act  of  1859  was  intended  to  add  to  the  causes 
which  produce  a  vacancy,  viz :  If  any  commissioner  shall 
refuse,  or  willfully  neglect  to  perform,  any  part  of  the  duties 
specified  therein,  or  required  by  this  act,  his  office  shall 
thereupon  become  vacant,  and  upon  the  proof  of  the  fact 
to  the  satisfaction  of  the  county  judge,  he  shall  appoint 
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some  other  person  to  fill  his  place.  It  is  seen  that  no  pro- 
vision is  made  in  these  statutes,  for  the  county  judge  to 
take  proof  of  a  vacancy,  by  reason  of  death,  removal,  resig- 
nation, or  mere  refusal  to  serve.  These  causes  would  be 
palpable,  and  obviously  require  no  proof  or  judicial  action ; 
but  when  and  after  there  has  been  an  acceptance  of  the 
office  by  the  commissioners,  if  there  has  been  a  refusal  to 
perform  any  of  the  duties,  or  a  willful  neglect  to  perform 
such  duties,  the  public  interests  suffer  more  than  if  there 
was  a  vacancy  for  any  of  the  other  causes.  There  would 
be  an  incumbent,  not  only  useless,  but  actually  hurtful  to 
the  public  interest,  and  the  amendment  is  made  for  such 
a  contingency,  by  invoking  judicial  action  upon  the  case. 
This  statute,  it  is  true,  is  very  summary  in  its  grant  of 
power,  and  fails  to  prescribe  the  form  of  proceeding  to 
effect  the  desired  object ;  but  it  is  not  for  this  reason  un- 
constitutional, or  void.  Whenever  a  statute  grants  the 
power  to  do  an  act,  with  an  unrestricted  discretion  as  to 
the  manner  of  executing  the  power,  all  reasonable  and 
necessary  incidents  in  the  manner  of  exercising  the  power 
are  also  granted.  The  act,  in  itself,  confers  a  power  not 
more  summary  in  its  nature,  nor  does  it  involve  more  im- 
portant interests,  than  that  conferred  upon  justices  of  the 
peace  by  statute,  in  the  removal  of  tenants  of  real  estate. 
The  one  involves  the  right  of  possession  of  an  office,  with 
its  benefits  and  emoluments,  the  other  the  possession  of 
real  estate,  with  its  use  and  income.  The  legislature  is. 
not  restricted  in  power  by  the  constitution,  from  control- 
ling or  changing  the  term  or  the  fees  of  an  office,  or  from 
abolishing  an  office  created  by  it,  altogether.  The  incum- 
bent possesses  no  vested  right  in  an  office.  {People  v.  Dev- 
elin,  33  N.  Y.  Hep.  273.)  The  law  under  which  they 
entered  upon  the  duties  of  their  offices,  is  not  a  contract, 
express  or  implied.  The  statute  in  question,  then,  is  to 
be  considered  as  passed  as  a  remedial  statute,  in  view  of 
existing  defects  in  the  law,  and  is  to  be  construed  in  con- 
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nection  with  existing  law,  and  as  intended  to  change,  not 
only  existing  statutes,  but  also  the  common  law.  "We  are 
therefore  to  look  at  the  general  scope  and  design  of  the 
law  in  question ;  to  look  at  the  evil  intended  to  be  rem- 
edied, and  the  benefit  to  be  attained ;  and  then  so  construe 
the  law  as  to  accomplish  the  object  the  legislature  had  in 
view  in  its  passage:  (22  N.  T,  Rep.  88.)  This  object,  it 
appears  to  me,  is  obvious.  "We  cannot  close  our^eyes  to 
the  common  public  intelligence  of  the  day,  as  to  notorious 
delinquencies  in  the  agencies  of  railroad  and  other  corpo- 
rations, and  as  to  abuse  of  ofiicial  action.  And  we  can- 
not read  the  amended  act  in  question  without  the  discov- 
ery that  its  provisions  were  made  to  meet  either  existing 
or  probable  future  abuses,  and  to  provide  a  summary 
method  of  disposing  of  one  of  that  class  of  evils.  The 
forum  selected  for  this  purpose,  in  theory  at  least,  is  a  safe 
depository  for  the  exercise  of  this  power ;  as  conservative, 
as  intelligent,  and  as  pure  as  any  that  could  be  named ; 
and  while  it  is,  with  humiliation,  to  be  admitted,  that  even 
the  judiciary,  or  exceptional  members  of  it,  have  not 
escaped  the  public  charge  of  being  reached  by  the  over- 
shadowing influence  of  railroad  corporations,  through 
their  agencies,  yet  it  may  safely  be  asserted  that  the  dan- 
gfer  arising  from  this  source  is  only  that  to  which  history 
and  experience  has  shown  that  all  human  Agencies  and  in- 
stitutions are  subject — the  passions  and  infirmities  of  man ; 
that  while  the  people,  the  sovereign  power,  may,  by  supe- 
rior art  and  address  of  cmdidates  for  judicial  position, 
sometimes  commit  mistakes  in  selection,  the  power  re- 
mains in  their  hands  to  correct  the  error ;  and  that  even 
bad  men,  it  is  believed,  if  any  such  occupy  judicial  posi- 
tions, are,  in  a  degree,  restrained  from  great  mischief  by 
a  measure  of  pride  for  the  judicial  department,  and  an 
ambitious  desire  to  avoid  severe  public  criticism.  These 
obiter  remarks  are  not  called  forth  by  anything  that  appears, 
or  is  charged,  in  this  case.    On  the  contrary,  there  is  an 
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evident  appearance  of  intent  fairly  to  adjudicate  upon  the 
question  we  are  reviewing. 

1.  I  assume,  then,  that  the  county  judge  of  Otsego 
county,  by  virtue  of  the  acts  referred  to,  had  jurisdiction 
of  the  question  so  placed  before  him ;  that  this  was  the 
tribunal  appointed  by  statute  to  determine  whether  the 
relators  had  refused  to  perform  the  duties  of  the  office  to 
which  iihey  had  been  appointed,  and  whether  they  had 
willfully  neglected  to  perform  such  duties;  and  that  he 
did  determine  such  question. 

He  held  and  adjudged,  in  effect,  as  appears  from  his 
return  to  the  writ,  that  it  was  the  duty  of  the  relators,  as 
commissioners  of  said  town,  if  they  sold  the  stock,  to  sell 
it  for  cash  at  par.  He  fonnd  as  a  fact,  in  effect,  that  they 
made  a  contract  to  sell  the  said  stock  on  certain  conditions ; 
one  of  which  was,  that  the  purchasers  should  first  have 
the  use  of  the  stock  to  be  voted  upon  at  a  future  election 
of  directors  of  the  company,  for  certain  persons  in  the 
contract  named ;  that  they  refused  to  sell  the  stock  for 
cash  at  par ;  and  that  they  sold  the  said  stock  on  credit 

If  these  findings  are  legitimate,  and  can  be  sustained, 
the  adjudication  is  right;  if  they  are  not,  the  order  should 
be  reversed. 

Upon  the  authority  of  the  case  of  The  People  v.  The 
Board  of  Police,  (39  N.  T.  Rep.  506,)  and  The  People  v. 
Board  of  Atseesore  of  Albany,  (40  N.  Y,  Sep,  154,)  and  the 
authorities  cited  therein,  it  will  now  become  our  duty  to 
examine  the  case  upon  the  merits,  as  well  as  upon  the 
question  of  jurisdiction,  which  we  have  examined.  The 
statute  obviously  intended  to  intrust  the  power  of  deciding 
the  question,  whether  these  officers  had  refused  to  per- 
form any  part  of  the  duties  of  their  offices,  and  whether 
they  had  willfully  neglected  to  perform  any  part  of  such 
duties,  to  the  county  judges;  and  while  their  action,  like 
the  action  of  all  other  inferior  officers,  can  be  made  the 
subject  of  review  by  this  court,  on  certiorari^  I  apprehend 
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that  the  practice  in  this  respect,  as  to  reviewing  facts,  is, 
by  analogy,  to  be  governed  by  the  same  rales  as  are  ob- 
served in  appeals  and  certiorari  ft'om  inferior  jurisdictions 
in  other  cases,  viz.,  if  there  is  evidence  in  the  case  which 
will,  when  fairly  weighed,  sustain  the  decision,  this  court 
will  not  interfere  upon  the^  ground  that  even  in  their 
opinion  a  stronger  case  has  been  made  out  by  the  other 
party.  {Striker  v.  Bergen,  15  Wend.  492.)  What  I  under- 
stand to  be  the  rule,  and  our  duty  to  examine  now,  in  all 
cases  on  certiorari,  is,  1st  As  to  jurisdiction.  If  this  is 
possessed:  2d.  The  court' will  reverse,  if  the  moving  party, 
upon  their  own  showing,  fail  legally  make  out  their  case. 
(Wiel  V.  Smith,  3  Caines,  187.  Townsend  v.  Lee,  3  John, 
435.)  3d.  Where  the  testimony  fails  to  support  the  matter 
charged.  {Dodge  v.  Goddington,  Id.  146.)  But,  4th.  Where 
some  evidence  is  given  to  support  the  charge,  however 
light,  if  judgment  be  given  thereon,  {Broum  v.  WUd, 
12  John.  455;)  and  where  there  is  evidence  upon  the  mer- 
its, on  both  sides,  {Trowbru^e  v.  Baker,  1  Gotoen,  251,)  the 
court  will  not  reverse  unless  the  case  be  one  in  which  the 
weight  of  evidence  is  very  greatly  preponderating,  or  is  so 
strikingly  so  as  to  create  the  suspicion  of  injustice,  arising 
from  prejudice  or  passion.  In  this  case,  as  we  have  said, 
the  relators  were  under  no  imperative  duty  to  sell  the 
stock  in  question,  although  good  policy  would  seem  to  re- 
quire a  sale.  There  was  no  unwillingness  on  the  part  of 
the  commissioners  to  sell,  because  they  did  negotiate  a 
contract  of  sale.  There  is  evidence  of  an  offer  to  purchase 
the  stock  at  par,  on  the  5th  August,  1869,  and  of  their 
refusal  so  to  sell ;  and  there  is  also  evidence  that  prior  to 
that  time  the  stock  had  been  regarded  as  not  worth  fifty 
per  cent  upon  its  par  value.  *  There  is  evidence  of  their 
agreement,  afterwards,  to  sell  the  same  stock  on  certain 
conditions,  one  of  which  was  that  it  should  be  vot^d  on, 
for  the  election  of  specified  individuals  for  directors  of  the 
railroad  company ;  and  this  condition,  beside  being  an  ille- 
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gitimate  condition,  was  in  effect  a  sale  on  time  or  credit, 
and  not  what  is  understood  to  be,  and  as  the  statute  mtist 
be  construed  to  mean,  a  sale  for  cash.  True,  there  is 
strong  conflicting  evidence,  and  evidence  of  good  faith  on 
the  part  of  the  relators,  but  its  weight  has  been  adjudged 
by  the  county  judge;  and  if  we  differed  with  him  in  his 
conclusions,  it  would  not  be  a  sufficient  legal  reason  to 
reverse  his  judgment. 

I  have  been  most  embarrassed  by  the  point  raised,  that 
the  first  hearing  of  this  case,  and  the  dismissal  of  the  pro- 
ceeding, is  a  bar  to  the  last  one. 

I  think  the  cases  of  White  v.  Goatestvorthj  (6  N.  Y.  Rep, 
137,)  and  Demarest  v.  Darg^  (32  id.  281,)  are  conclusive  to 
sustain  this  objection,  unless  the  decision  is  brought  within 
the  case  of  the  State  of  Michigan  v.  Phoenix  Banky  (33  N.  Y, 
Hep.  9,  and  cases  citedj)  where  it  was  held  that  any  fraud- 
ulent conduct  of  parties,  in  obtaining  a  decision  or  judg- 
ment, the  court  will  take  cognizance  of,  and  then  determine 
the  case  as  the  ends  of  justice  may  require.  The  return 
of  the  county  judge  in  this  case,  I  think,  clearly  indicates 
that  in  his  view  the  relators  had  put  their  affidavits  in 
such  form  as  to  mislead  and  deceive  him  as  to  their  action ; 
and  he  seems  to  place  his  conclusion  upon  that  ground. 
If  this  was  the  basis  of  action  of  the  county  judge,  his  de- 
cision can  be  sustained ;  otherwise  not.  The  language 
of  the  return  is  susceptible  of  this  construction,  and  it  seems 
to  me  that  the  facts  would  authorize  such  a  view.  The 
affidavits  of  the  relators  omit  the  particulars  of  the  terms  of 
the  contract  they  claimed  to  have  made.  This  it  was  easy 
to  state.  On  the  trial,  the  counsel  for  the  applicants  called 
for  the  production  of  the  contract  which  the  relators  had 
made,  on  their  agreement  to  sell  the  stock,  and  which,  by  the 
judge's  order,  they  were  required  to  produce  on  the  hearing, 
and  which  they  did  not  produce.  In  the  affidavit  of  the  re- 
lators, of  the  date  of  7th  June,  the  only  material  fact  stated 
in  it  was,  that  they  had  sold  the  stock  at  par.     This  omis- 
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81011,  while  it  may  have  misled  the  county  judge  pn  the 
first  hearing,  may,  with  further  explanations,  and  further 
evidences  of  intent  on  the  part  of  the  relators,  have  satis- 
fied the  county  judge  of  bad  faith,  perhaps  fraud.  It  was 
held,  in  the  Court  of  Appeals,  in  1865,  in  an  unreported 
case  of  the  N.  Y.  Exchange  Go.  v.  Be  Wolf,  (31  K  F.  273,) 
"  that  whether  the  means  of  fraud  be  oral  or  in  writing, 
whether  executed  by  the  parties  with  all  the  solemnities 
of  a  deed,  nnder  seal,  and  by  due  form  of  acknowledgment, 
or  even  by  judgment,  stamped  by  the  judicial  sanction  of  a 
court,  if  a  party  have  been  induced  to  enter  into  the  one, 
or  to  execute  the  other  by  the  fraudulent  devices  of  the 
party  who  thus  secures  the  advantage,  the  law,  when  in- 
voked, declares  the  whole  transaction  a  nullity."  In 
Gallatin  v.  Erwin,  (HopkihSj  54,)  Chancellor  Sanford  said 
that  the  most  odious  of  all  frauds  was  a  fraud  practiced  upon 
a  court  of  law ;  and  he  held  a  judgment  of  the  Supreme 
Court  void  for  the  fraudulent  circumstances  attending  the 
proceedings  in  obtaining  it.  In  Kennedy  v.  Daley,  (1  Seh, 
&  Lef.  355,)  Lord  Chancellor  Redesdale  held  that  a  decree 
obtained  by  fraud  and  imposition  shall  have  no  eflfect. 
See  the  cases  cited  in  State  of  Michigan  v.  Phoenix  Bank, 
(33  N.  T.  Rep.  9,)  all  to  the  same  effect ;  and  for  fraud 
and  imposition,  judgments  can  be  reviewed  collaterally. 
I  am  inclined  to  the  opinion  that  the  return  of  the  county 
judge  is  based  upon  his  having  been  deceived  and  misled 
by  the  fraudulent  pretenses  of  the  relators  upon  the  first 
motion,  and  that  his  decision  thereon  was  obtained  from 
him  by  such  fraudulent  pretenses.  If  I  am  right  in  this, 
the  former  decision  was  not  a  bar  to  this  proceeding ;  and 
that  his  final  judgment  may  be  reviewed  upon  the  merits. 
Upon  the  whole,  I  am  for  affirming  the  order  of  the  county 

judge,  without  costs  to  either  party. 

Order  affirmed. 

[Third  Dbpabtxbnt,  Gbneral  Term,  at  Elmira,  September  6, 1870.    MtUerf 
P.  J.,  and  Potter  and  Farker,  Justices.] 
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Opinions  can  only  be  giyen  by  witnesses  who  are  possessed  of  skill  or  science, 
upon  the  subject  on  which  their  opinions  are  asked. 

The  degree  of  skill  and  science  possessed  is  a  question  of  law,  for  the  conrt  to 
determine,  and  which,  in  the  appellate  court,  can  be  renewed* 

A  liberal  rule  should  be  applied  in  regard  to  eridence  concerning  diseases  in 
animals ;  it  being  rare  that  persons  can  be  found  who  make  the  treatment  of 
diseases  in  domestic  animals  a  distinct  profession,  or  attain  to  great  skill  or 
science  therein. 

The  best  skill  and  science  that  can  be  expected— «11  that  can  be  practically  ad- 
mitted, in  such  cases — ^is  the  evidence  of  persons  who  have  had  much  expe- 
rience, and  have  been  for  years  made  acquainted  with  such  diseases,  and 
their  treatment.  They  may  give  their  opinions  upon  such  experience,  and 
on  statements  of  fact  upon  which  their  opinions  are  based,  as  tome  evidence, 
to  be  considered  and  weighed. 

Where,  in  an  action  to  recover  damages  for  a  breach  of  warranty,  in  the  sale 
of  a  cow,  a  witness,  after  stating  that  he  had  owned  cows  that  had  the  horn 
distemper,  and  had  doctored  them,  was  asked  "  how  does  the  horn  distemper 
affect  a  cow  1"  Hdd  that  although  the  form  of  the  question  might  be  deemed 
to  call  for  an  opinion,  yet  that  an  answer  stating  the  witness's  experience  in 
such  cases,  being  as  to  a  matter  of  fact,  was  admissible,  not  as  an  opinion, 
but  as  a  &ct 

THIS  action  arose  in  a  justice's  court.  It  was  for  breach 
of  warranty  in  the  sale  of  a  cow,  and  was  tried  before 
the  justice,  without  a  jury,  and  judgment  rendered  for  the 
defendant  There  was  an  appeal  to  the  county  court  of 
Otsego  county,  the  judgment  affirmed  in  the  county  court, 
and  appeal  to  this  court. 

Albert  Hardy^  for  the  plaintiff 

Card  &  Brooksy  for  the  defendant 

By  the  Oourty  Potter,  J.  The  only  questions  to  be  ex- 
amined in  this  case  are  the  decisions  of  the  justice  in  ad- 
mitting, or  in  excluding,  evidence  of  witnesses  on  the  trial. 
One  issue  in  the  case,  and  perhaps  the  only  material  issue, 
was,  whether  or  not  there  wjw  a  warranty  on  the  sale  of 
the  cow  in  question.    On  this  issue  the  evidence  was  con- 
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flicting,  and  the  judgment  could  not  be  disturbed,  if  there 
was  no  improper  ruling,  in  the  rejection,  or  in  the  recep- 
tion of  evidence. 

The  cow  in  question  was  purchased  on  the  3d  of  April, 
was  delivered  on  the  6th,  and  died  on  the  20th  of  the 
same  month,  confessedly  of  the  horn  distemper;  so  that  an- 
other important  issue  was,  even  if  the  cow  was  warranted, 
whether  she  was  not  sound  when  sold,  on  the  3d  of  April. 
The  characteristics  of  the  horn  distemper  were  important 
to  be  proved  upon  this  issue,  and  witnesses  were  intro- 
duced upon  both  sides,  whose  opinions  were  received,  or 
rejected,  by  the  justice,  which  rulings  form  the  subject  6t 
complaint. 

The  first  objection  arises  upon  the  testimony  of  Amo%F. 
WaterSy  a  witness  for  the  plaintiff,  who  testified  as  follows : 
"I  live  neighbor  to  the  plaintiff;  I  saw  this  cow  the  next 
morning,  after  he  drove  her  home ;  I  am  a  farmer ;  have 
taken  care  of  cattle  and  horses  ever  since  I  was  a  boy ; 
have  seen  cattle  that  had  the  horn  distemper ;  I  saw  the  cow 
in  Slater's  stable ;  she  was  a  sick  cow ;  I  put  my  hands  on 
her  horns  and  found  they  were  cold  ;  her  eyes  looked  bad 
and  her  hair  looked  bad. 

Q.  In  your  opinion,  what  was  the  difficulty  with  this 
cow? 

Objection;  because  the  witness  had  not  shown  himself 
competent  to  give  an  opinion.     Objection  sustained. 

I  am  sixty  years  old ;  I  have  taken  care  of  cattle  from 
my  boyhood;  have  owned  cows ;  sometimes  ten  or  twelve ; 
have  twenty-seven  head  of  cattle  this  winter;  have  been 
doing  business  for  myself  since  I  was  twenty- one. 

Q.  "What,  in  your  opinion,  was  the  difficulty  with  this 
cow? 

The  same  objection  as  to  same  question  above,  and 
objection  sustained.  • 

I  know  what  ailed  that  cow. 

Q.  What? 
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Objection  as  above^  and  objection  sustained, 

I  saw  her  after  shef  died;  her  head  was  all  rotten,  and 
her  horns  were  entirely  hollow." 

It  is  immaterial  to  inquire  whether  or  not  this  ruling 
was  right,  as  the  inquiry  was  only  as  to  what  disease  the 
animal  had ;  a  question  about  which  there  was  no  dispute ; 
no  injury  resulted  from  the  exclusion  of  his  opinion ;  the 
facts  that  he  saw,  he  was  permitted  to  state. 

The  next  objection  arises  upon  the  testimony  of  Bussel 
WaterSy  a  witness  for  the  plaintiff,  who  testified  that  he 
saw  the  cow  about  five  days  after  the  plaintiff  had  her; 
^'  he  called  me  to  see  her ;  I  saw  that  she  was  a  sick  cow; 
I  have  doctored  cattle  some ;  have  doctored  cattle  that 
have  had  the  horn  distemper;  am  acquainted  with  the 
disease. 

Q,  In  your  opinion,  what  was  the  difficulty  with  this 
cow? 

Objected  to,  because  the  witness  had  not  shown  himself 
competent  to  give  an  opinion.     Objection  overruled. 

A.  She  had  the  horn  ail,  the  worst  kind. 

Q.  In  your  opinion,  could  this  disease  have  had  its  origin 
in  this  cow  within  eight  days  ? 

Objected  to,  as  incompetent  and  improper,  and  objec- 
tion overruled. 

A.  I  think  not." 

Cross-examined :  ^'  I  am  a  farmer ;  I  have  read  some  on 
the  subject ;  have  read  the  *  Horse  Farrier's  Book ;'  I  don't 
know  what  the  cause  of  the  horn  distemper  is ;  it  origin- 
ates in  the  horn ;  I  can't  tell  how  many  bones  there  are  in 
a  cow's  head." 

The  defendant  Wilcox  was  sworn,  and  testified :  "I  have 
had  cows. that  had  the  horn  distemper;  I  have  doctored 
my  cows. 

Q.  How  does  the  horn  distemper  affect  a  cow  ? 

Objection :  That  witness  has  not  shown  himself  com- 
petent to  give  an  opinion.     Objection  overruled. 
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A.  I  have  had  it  come  in  twelve  hours;  at  night  give 
their  usnal  mess,  and  in  the  morning  they  wouldn't  give 
any  milk  to  speak  of,  and  appear  very  stiff  in  their  joints." 

Raymond  N.  Saxton^  called  as  a  witness  by  the  defend- 
ant, testified  as  follows:  "I  have  frequently  had  occasion 
to  doctor  cows  for  myself  and  others ;  have  seen  some 
cows  with  this  horn  distemper. 

Q.  Is  it  a  disease  that  comes  upon  a  cow  slowly,  or  all 
at  once  ? 

Objection:  Witness  has  not  shown  himself  competent 
to  give  an  opinion.     Objection  overruled. 

A.  I  have  had  two  cows  that  had  the  disease ;  where  I 
would  milk  them  in  the  morning  and  they  gave  their  usual 
mess,  and  at  night  would  be  dried  up,  horns  cold,  and  you 
would  see  she  was  sick. 

Q.  With  proper  care,  is  it  a  dangerous  disease  ? 

Objected  to  as  immaterial,  and  as  last  above.  Objec- 
tion overruled. 

A,  I  never  lost  one;  they  die  with  it  sometimes. 

Q.  Is  it  a  disease  that  yields  readily  to  prompt  treat- 
ment if  taken  in  time  ? 

Objected  to  as  last  above,  and  objection  overruled. 

A.  It  does,  if  taken  in  time." 

Cross-examined :  "  I  have  given  cows  tanzy  tea ;  I  know 
my  cows  had  the  horn  distemper." 

Re-direct:  "After  we  knew  they  were  sick,  their  horns 
were  hollow  in  twenty-four  hours." 

Orant  Perryy  next  called  as  a  witness  by  defendant,  tes- 
tified as  follows :  "  I  saw  the  cow  in  question  on  the  day 
of  the  sale ;  I  looked  her  over  some,  with  a  view  of  buy- 
ing her.  She  looked  like  a  rugged  cow.  I  thought  she 
looked  as  rugged  as  any  cow  he  had  in  the  yard ;  I  exam- 
ined her  bag ;  I  have  seen  cases  of  horn  distemper ;  I  saw 
nothing  about  this  cow  to  indicate  that  she  was  diseased ; 
I  have  seen  cows  with  this  disease ;  I  don't  know  as  I  am 
acquainted  with  the  symptoms.'* 
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Q.  Is  it  a  disease  that  comes  npon  them  suddenly  ? 

Objected  to,  as  immaterial,  and  because  witness  had 
not  shown  himself  competent     Objection  sustained. 

"  I  have  known  of  cows  being  suddenly  attacked  with 
this  disease."  The  defendant  offered  to  show  by  the  wit- 
nessy  from  facts  within  his  knowledge^  that  the  disease  is 
one  which  attacks  a  cow  suddenly,  $o  that  $he  will  die  in  a 
few  hours.  The  plaintiff  asked  that  the  evidence,  if  taken, 
be  taken  subject  to  the  same  objections  as  last  above  stated^ 
and  the  witness  was  allowed  to  testify :  '^  I  have  known, 
from  facts  within  my  own  knowledge,  that  this  disease 
sometimes  attacks  a  cow  suddenly ;  I  have  known  cows 
apparently  well,  to  be  very  sick  within  twelve  hours." 

Cross-examined :  ^'  I  base  the  evidence  I  have  given  on 
one  severe  case  I  had.  I  can't  tell  whether  all  cows  are 
taken  alike;  I  don't  know  how  long  my  cow  had  had  the 
horn  distemper." 

This  includes  all  the  rulings  complained  of,  and  each 
ruling  will  require  a  separate  examination. 

It  must  be  conceded  that  opinions  can  be  given  only,  by 
witnesses  who  are  possessed  of  skill  or  science,  upon  the 
subject  upon  which  their  opinions  are  asked.  The  degree 
of  skill  and  science  possessed,  is  a  question  of  law,  for  the 
court  to  determine,  and  which  can  be  reviewed  in  the 
appellate  court.  A  liberal  rule  must  be  applied,  in  regard 
to  evidence  as  to  diseases  in  animals,  as  it  is  rare  that  per- 
sons are  found  who  make  the  treatment  of  diseases  in 
domestic  animals  a  distinct  profession,  or  attain  to  great 
skill  or  science  therein.  The  best  skill  and  science  that 
can  be  expected — all  that  can  be  practically  admitted  in 
such  cases — will  be  the  evidence  of  persons  who  have 
had  much  experience,  and  hav^e  been  for  years  made 
acquainted  with  such  diseases,  and  with  their  treatment 
They  may  give  their  opinions,  upon  such  experience,  and 
on  statements  of  fact  upon  which  their  opinions  are  based, 
as  some  evidence  to  be  considered  and  weighed.    The 
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evidence  of  sach  witnesses  may  be  slight  and  weak,  but  is 
the  evidence  of  some  experience  and  judgment,  which  may 
not  be  entirely  excluded.  Within  this  rule,  I  think  the 
evidence  of  Bussell  Waters  was  admissible  for  considera- 
tion of  the  court. 

The  evidence  of  the  defendant  Wilcox,  I  think,  may  be 
admitted,  not  as  an  opinion,  but  as  a  fact  It  is  possible 
that  the  form  of  the  question  put  to  him,  and  which  was 
objected  to,  might  be  deemed  to  call  for  an  opinion;  but 
the  answer  being  an  answer  of  fact,  which  seems  to  be 
proper  evidence,  does  not  constitute  an  error.  No  legal 
error  can  be  alleged,  as  to  that. 

The  same  may  be  said  in  relation  to  the  testimony  of 
both  the  witnesses,  Raymond  K  Saxton  and  Grant  Perry. 
The  questions  propounded  would  seem  to  border  upon 
calling  for  opinions ;  but  the  answers  were^  I  think,  only 
such  facts  as  a  witness,  unskilled  and  without  professional 
science,  with  experience  in  facts  relating  to  disease,  might 
give.  The  strict  line,  between  evidence  to  be  admitted, 
and  evidence  to  be  excluded,  in  such  cases,  is  a  very  nice 
one.  Upon  the  whole,  I  do  not  see  sufficient  error  to 
authorize  a  reversal. 

The  judgment  should  be  affirmed. 

[TmsD  DBPABTmvT,  Gbfbral  Tbrx,  at  Albany,  Octo1)er  4, 1870.    JUUler, 
P.  J.,  and  FoUer  and  Farker,  JuBtioes.] 

Vol.  LVn.  39 


610  CASES  IN  THE  SUPREME  COURT. 


Marble  v9.  McMink  and  others. 

Snnreys,  maps,  and  field-notes,  made  by  a  stranger,  without  authority  or  rights 
cannot  be  received  to  alter,  contradict  or  yary  a  title  under  a  previous  deed. 

And  a  deed  with  its  description  taken  from  such  a  surrey  or  map,  ought  to 
have  authenticity,  to  make  it  evidence. 

In  the  absence  of  evidence  showing  Ids  identity,  or  that  he  was  even  a  sur- 
veyor, or  the  correctness  of  his  survey,  the  survey  and  maps  of  such  person 
are  worse  evidence,  as  against  the  parties  in  interest,  than  even  mere 
hearsay. 

A  party  cannot,  as  against  the  true  owner,  be  holding  premises  adversely,  if 
his  title  does  not  cover  the  premises.  He  is,  in  such  a  case,  a  mere  squatter 
or  trespasser. 

Although  adverse  possession  is  not  afiected  by  a  bad  or  defective  title  *,  and 
although  a  claim  under  a  defective  title  will  be  a  good  adverse  possession ; 
yet  there  must  be  at  least  color  of  title. 

Where  one  is  in  possession  without  claim  of  right,  before  the  date  of  his  deed^ 
such  possession  will  be  presumed  to  be  the  possession  of  the  true  owner. 
He  can  claim  to  be  holding  adversely,  only  after,  or  at  the  date  of,  his  deed. 

There  is  nothing  in  the  statute,  or  common  law,  that  prevents  a  party  claiming 
title  to  lands  from  purchasing  in  outstanding  claims  of  other  persons,  to 
quiet  his  own  title ;  and  the  deed,  release  or  quit-claim  of  the  outstanding 
daim  is  not  void ;  it  will  have  the  efiect,  at  least,  to  quiet  the  claim  of  title 
of  the  person  executing  it. 

The  taking  of  such  a  deed  is  not  an  acknowledgment  that  the  grantee  has 
no  other  title. 

THIS  was  an  action  brought,  in  June  1865,  by  the  plain- 
tiff against  the  defendants,  to  recover  possession  of  an 
island  situate  in  the  town  of  Davenport,  Delaware  county, 
and  State  of  New  York.  The  plaintiff  claimed  three 
acres  of  land,  in  his  complaint,  the  same  more  or  less. 
The  defendants,  by  their  answer,  Ist.  Made  a  denial; 
2d.  Alleged  that  they  had  acquired  the  title  by  adverse 
possession  ;  3d.  That  they  held  it  by  virtue  of  a  deed  from 
Philo  Andrews  and  wife  to  them.  By  consent,  the  cause 
was  referred  to  0.  W,  Smith,  Esq.,  as  sole  referee,  to  hear 
and  determine  the  action.  The  cause  having  been  brought 
to  a  hearing  before  said  referee,  he  reported  in  favor  of 
the  defendants.  A  judgment  was  entered  upon  the  re- 
port, for  the  defendants,  from  which  the  plaintiff  has 


ALBANY— OCTOBER,  1870.  611 


Marble  v,  McMinn. 


brought  an  appeal,  and  claims  a  reversal  of  the  judgment, 
and  a  new  trial,  for  errors  committed  by  the  referee.  All 
further  facts,  necessary  to  be  considered,  are  stated  in  the 
opinion. 

George  Adee,  for  the  plaintiff. 

A,  Raymond  Oibhs^  for  the  defendants. 

« 
By  the  Courts  Potter,  J.     On  the  trial  the  plaintiff 

proved  title  to  the  premises  in  question  in  one  Philemon 
Harlow,  under  a  lease  in  perpetuity,  with  covenants  of 
warranty,  from  Peter  Smith,  "Wm.  Laight  and  John  Jacob 
Astor,  dated  September  Ist,  1803,  which  was  received  in 
evidence  as  an  ancient  deed,  describing  the  premises  as 
follows:  "All  that  farm  or  piece  of  land  situated  and 
lying  in  a  certain  tract  known  by  the  name  of  the  Char- 
lotte River  Patent,  in  the  county  of  Delaware,  and  is  more 
particularly  distinguished  on  a  map  of  said  tract,  made  by 
Lawrence  Vrooman,  by  being  the  westerly  side  or  part  of 
lot  No.  39,  south  side  of  the  river,  and  is  bounded  north- 
erly by  the  middle  of  the  river  as  it  winds  and  turns, 
westerly  by  lot  No.  40,  southerly  by  the  southerly  bounds 
of  the  patent,  and  easterly  by  a  line  to  be  drawn  through 
the  lot  parallel  to  the  westerly  line  of  the  same,  at  such 
distance  therefrom  as  will  make  the  piece  hereby  de- 
scribed exact  one  hundred  and  twenty  acres."  This 
description,  as  delineated  on  a  diagram  produced  in  evi- 
dence, covers  the  premises  claimed  in  the  complaint.  This 
title  descended  to  James  Harlow,  the  son  of  the  lessee 
above  named.  James  Harlow  also  claimed  to  own  the 
premises  described  in  the  complaint,  parcel  of  said  120 
acres,  under  a  comptroller's  deed,  which  is  claimed  to  be 
delineated  upon  another  map  produced  in  evidence,  and 
this  parcel  is  described,  by  witnesses,  as  an  island,  lying 
south  of  Charlotte  river,  and  between  the  said  river  and 
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a  ditch  or  slang,  as  it  is  called,  made  by  erecting  a  dam 
in  the  main  channel  of  the  river,  and  diverting  the  water 
through  this  canal,  ditch  or  slough,  to  a  saw-mill.  The 
plaintiff  then,  by  various  mesne  conveyances,  traces  the 
title  to  a  certain  patent  called  the  Charlotte  Kiver  Patent, 
and  the  Byrnes  Patent,  to  Gerrit  Smith-— excepting  certain 
lands  theretofore  sold  or  conveyed — ^which  Charlotte  River 
Patent  includes  the  premises  in  question.  The  plaintiff 
also  produced  in  evidence  a  quit-claim  deed  from  Gerrit 
Smith  and  wife  to  James  Harlow,  describing  the  property 
as  in  the  deed  above  set  forth,  dated  3d  May,  1852,  and 
also  a  deed  from  James  Harlow  and  wife  to  himself,  dated 
October  17th,  1864,  of  premises  described  as  follows: 
^' All  that  piece  or  lot  of  land  lying  and  being  in  the 
town  of  Davenport,  being  a  part  of  lot  No.  39,  south  side 
of  Charlotte  river,  Charlotte  River  Patent,  the  westerly 
division  of  said  lot  bounded  northerly  by  the  middle  of 
said  river,  westerly  by  lot  No.  40,  on  the  south  by  a  slang 
or  mill  ditch,  or  small  stream  close  to  the  foot  of  the  hill 
or  bank,  and  on  the  east  by  lands  of  Thomas  Shellman, 
being  an  island  containing  about  three  acres  of  land,  the 
same  more  or  less."  These  are  the  premises  described  in 
the  complaint.  And  there  was  evidence  of  possession  by 
Philemon  Harlow,  and  of  James  Harlow,  under  this  title. 
When  the  plaintiff  rested,  he  had  established  a  good  paper 
title  and  possession  under  it,  and  on  motion  by  the  de- 
fendants, the  referee  correctly  refused  to  nonsuit 

The  defendants  then  proved  a  deed,  dated  January  29, 
1847,  from  Gerrit  Smith  and  wife,  to  Philo  Andrews,  of 
above  275  acres  of  land  on  the  north  side  of  the  Charlotte 
river,  containing,  by  James  Frost's  survey,  made  in  1830, 
the  above  quantity  of  land.  Frost's  map  was  then  offered 
in  evidence,  which  showed  the  ditch,  canal  or  slang  to 
be  the  Charlotte  river,  and  which  would  be  the  southern 
boundary  of  the  premises  conveyed.  The  plaintiff's  coun- 
sel ^^  objected  to  this  map,  that  it  is  improper  and  imma- 


ALBANY-OCTOBEB,  1870.  613 


Marble  v.  McMinn. 


terial,  and  was  made  subsequent  to  Philemon  Harlow's 
lease,  from  which  the  plaintiflf's  grantor  derived  title; 
that  it  cannot  be  received  to  alter,  contradict  or  vary  said 
title ;  and  also  because  made  by  a  stranger,  without  au- 
thority or  right"  These  objections  were  overruled,  and 
the  plaintiff  excepted.  These  objections  become  greatly 
important,  inasmuch  as  the  defendant  claims  title,  not 
only,  but  to  identify  the  premises  in  his  deed  under  which 
he  claims  to  hold,  through  a  conveyance  from  Philo  An- 
drews, by  his  conveyance  dated  in  1861.  And  the  referee 
bases  his  decision  upon  the  possession  of  the  premises  by 
the  defendant,  under  the  deed  of  Andrews  of  June  10th, 
1851.  Kow  it  must  be  borne  in  mind  that  Andrews'  deed, 
that  is;  the  deed  to  Andrews,  does  not  cover  the  premises 
in  question,  being  located  north  of  the  Charlotte  river. 
This  is  so,  even  by  what  is  called  the  Frost  map,  unless 
this  artificial  ditch,  or  slang,  can  be  construed  to  be  the 
Charlotte  river.  This  would  seem  to  be  the  theory  of  the 
Frost  map.  This  deed,  then,  with  its  description  taken 
from  such  a  survey  or  map,  ought  to  have  authenticity,  to 
make  it  evidence.  Who,  then,  is  James  Frost?  Who 
proves  him  even  to  be  a  surveyor  ?  Though  there  is  evi- 
dence that  he  did  survey,  who  proves  the  correctness  of 
his  survey  ?  What  power  has  this  stranger  to  change  an 
artificial  ditch  into  a  natural  river  ?  His  acts  are  worse 
evidence  than  even  mere  hearsay.  The  whole  weight  of 
evidence  is,  that  the  river  runs  where  it  did  fifty  years 
ago,  and  that  this  artificial  stream  was,  if  not  entirely 
created,  at  least  supplied  with  water  from  the  natural 
river,  by  the  construction  of  a  dam  therein.  Had  the 
grantor  in  a  deed,  having  at  the  time  the  title,  bounded 
lands  by  an  artificial  stream,  and  called  it  a  river,  the 
monument  might  have  been  controlling,  as  against  him 
and  his  privies  in  estate ;  but  no  stranger,  having  no  in- 
terest in  lands,  can  work  such  a  metamorphosis,  to  the 
injury  of  the  true  owner  of  title.    Neither  map  nor  sur- 
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vey,  unauthenticated,  can  be  the  shadow  of  evidence 
against  parties  in  interest  As  the  defense  is  built  upon 
this  deed,  supported  by  such  a  map,  the  referee  committed 
a  fatal  error  in  admitting  this  evidence.  The  defendant 
could  not,  as  against  the  true  owner,  be  holding  the  prem- 
ises adversely,  claiming  under  title,  if  his  title  does  not 
cover  the  premises.  He  is,  in  such  case,  a  mere  squatter  or 
trespasser.  True,  adverse  possession  is  not  affected  by 
bad  or  defective  title.  A  claim  of  title  under  defective 
title  will  be  a  good  adverse  possession ;  but  there  must 
be  at  least  color  of  title.  So,  even  possession  alone,  with- 
out title,  is  good  against  all  the  world,  except  the  owner 
of  the  true  title.  As  against  him  it  is  otherwise.  On  a 
trial  in  such  an  action,  the  person  establishing  a  legal  title 
to  the  premises  shall  be  presumed  to  have  been  possessed 
thereof  within  the^time  required  by  law,  and  the  occupa- 
tion of  such  premises  by  any  other  person  shall  be  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title; 
unless  it  appear  that  such  premises  have  been  held  and 
possessed  adversely  to  such  legal  title  for  twenty  years 
before  the  commencement  of  such  action.     (Codej  §  81.) 

The  defendant  in  this  case  claims  that  he  was  in  pos- 
session, but  makes  no  claim  of  right  of  possession  of  the 
premises  until  the  date  of  the  deed  of  Andrews,  which 
was  only  eighteen  years  before  the  commencement  of  this 
action.  ,  His  possession  before  his  deed  is  to  be  presumed 
to  be  the  possession  of  the  true  owner.  After  or  at  the 
date  of  the  deed,  only,  can  he  claim  to  be  holding  adversely. 
This  being  short  of  twenty  years,  the  plaintiff's  title  is 
oldest  and  best ;  unless  by  making  this  artificial  stream  to 
be  the  river,  he  can  make  his  deed  cover  the  land.  The 
basis  upon  which  this  is  claimed  to  be  done,  is  the  Frost 
map.  Now,  though  such  a  man  as  Frost  may  have  lived — 
may  have  been  a  surveyor — nay,  had  he  even  been  present 
to  have  proved  his  identity,  his  qualifications,  and  the  cor- 
rectness of  his  survey  and  map,  or  even  had  he  sworn  that, 
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in  his  opinion,  this  artificial  slang  or  ditch  was  the  river, 
the  undoubted,  the  undisputed  evidence  that  the  natural 
river  had  maintained  its  bed  and  course  for  fifty  years,  and 
was  still  unchanged,  would  still,  in  law^  bring  the  Frost 
description  on  the  south  side  of  the  river.  Maps  and 
opinions  cannot  change  such  natural  monuments.  The 
Andrews  deed  description  is  on  the  TMrth  side  of  the  river. 
The  referee  could  only  come  to  his  conclusion  by  adopting 
what  is  called  the  Frost  fancy  description,  and  rejecting 
legal  natural  boundaries  and  monuments. 

The  premises  in  question,  then,  as  a  matter  of  fact,  are 
not  held  by  the  defendants,  under  the  Andrews  deed; 
they  are  not  described  in  it 

I  think  the  referee  is  also  in  error,  in  holding  that  the 
plaintiff's  deed,  from  James  Harlow  and  wife,  at  the 
time  it  was  executed  and  delivered,  was  and  is  void,  and 
of  no  effect ;  and  equally  in  error  in  holding  that  the  plain- 
tiff has  no  right  to  the  possession  of  the  said  premises,  and 
no  right  to  maintain  this  action. 

The  plaintiff  showed  title  to  the  premises,  independent 
of  the  James  Harlow  deed.  And  having  title,  there  is 
nothing  in  the  statute  or  common  law  that  prevents  a 
party  claiming  title  to  lands  from  purchasing  in  outstand- 
ing claims  of  other  persons  to  the  same  title,  to  quiet  his 
own ;  and  such  deed,  release,  or  quit-claim  of  title,  is  not 
void.  It  has  the  effectj  at  least,  to  quiet  the  claim  of  title 
of  the  person  executing  it.  The  taking  of  such  a  deed  is 
not  an  acknowledgment  that  the  grantor  has  no  other 
title.  The  statute  was  enacted  for  no  such  purpose  as  that. 
The  only  questions  in  the  case  are  questions  of  law ;  there 
is  no  dispute  about  facts. 

The  defendants,  for  the  purpose  either  of  showing  title 
out  of  the  plaintiff,  or  in  themselves,  put  in  evidence  three 
deeds:  1st  A  deed  from  Gerrit  Smith  to  one  David 
McMinn,  dated  November,  1843.  They  do  not  in  any 
way  connect  themselves  with  this  title.    The  character  of 
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this  deed  is  not  given.  The  case  informs  us  that  the  de- 
fendants got  possession  of  it  from  the  referee  and  refused 
to  furnish  it,  or  a  copy  of  it  This^  then,  is  a  part  of  the 
evidence  which  it  is  to  be  presumed  the  referee  passed 
upon,  and  which,  by  their  act,  this  court  cannot  review.i 
They  cannot,  therefore,  take  any  benefit  from  this  evidence. 
The  plaintiff's  original  title  was  older  than  this,  if  it  covers 
the  premises ;  and  even  if  it  could  be  considered  by  us,  it 
did  not  deprive  the  plaintiff  of  his  older  title  from  the 
same  source..  2d.  They  introduced  the  deed  under  which 
they  claim  title,  a  deed  of  warranty  from  Philo  Andrews 
to  them,  the  defendants,  dated  June  10,  1851.  The  de- 
scription is  as  follows :  '^  All  that  certain  piece  or  parcel 
of  land  situated  in  Davenport  aforesaid,  and  bounded  as 
follows :  north  by  the  Charlotte  turnpike  road,  west  by  the 
west  line  of  lot  39,  in  the  Charlotte  River  Patent,  between 
said  turnpike  and  the  south  branch  of  the  Charlotte  river, 
.on  the  south  by  the  south  stream  of  said  river,  easterly  by 
a  parallel  line  with  the  west  line  at  sufficient  distance  from 
the  same  to  contain  two  acres  of  land  within  said  bounds." 
There  is  no  evidence  to  show  that  this  description,  con- 
taining but  two  acres,  covers  all,  even  if  it  covers  any  of 
the  premises  in  dispute.  The  quantity  claimed  in  the 
complaint  is  about  three  acres,  described  by  monuments, 
which  the  maps  Ko.  1  and  B,  given  in  evidence,  show  to 
contain  5  31-lOOths  acres.  The  Northern  boundary  of  the 
land  as  described  in  this  deed,  the  Charlotte  turnpike 
road,  as  shown  by  the  map,  is  far  north  of  the  main  body 
of  the  Charlotte  river.  Bounded  by  this  road  north,  west 
by  the  west  line  of  lot  39 ;  south  by  the  south  stream  -  of 
this  river,  (wherever  that  may  be,)  and  easterly  by  a  par- 
allel line  with  the  west  line,  and  at  sufiScient  distance  from 
the  same  to  contain  two  acres,  would  include  but  the 
merest  fraction  of  the  disputed  premises.  Under  this  deed, 
even  upon  the  theory  of  the  referee,  if  the  deed  conveyed 
good  title,  the  defendants  were  holding  adversely  to  only 
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a  fraction  of  the  disputed  laiid;  not  to  the  whole  of  it. 
3d.  The  defendants  introduced  in  evidence  a  deed  from 
Philo  Andrews  to  Edwin  R  Brown,  dated  10th  December, 
1851.  The  premises  therein  are  described  as  follows: 
"  Beginning  at  the  mill  floom  on  the  Charlotte  river,  of 
James  and  Daniel  McMinn's  mill,  thence  down  said  mill- 
race  on  the  east  bank  to  the  southwesterly  comer  of  a  lot 
of  land  owned  and  occupied  by  Simon  Dibble,  thence  east 
on  said  Dibble's  line  across  the  turnpike  road  to  the  west 
line  of  a  lot  of  land  owned  by  Geo.  Beers,  thence  north  on 
said  Beers'  line  to  the  most  southwesterly  comer  of  said 
Beers'  lot,  thence  north  16d  30m  west,  56c  751  to  the  east 
line  of  lands  owned  by  James  and  Daniel  McMinn,  thence 
southerly  on  the  line  of  lands  owned  by  said  McMinns  to 
the  center  of  the  most  southerly  stream  of  the  Charlotte 
river,  thence  up  said  river  to  the  place  of  beginning,  con- 
taining one  hundred  acres  of  land,  more  or  less. 

The  said  Phito  Andrews  always  reserving  all  privileges 
on  said  premises  which  he  has  formerly  conveyed  to  James 
and  Daniel  McMinn,  and  also  reserving  the  use  of  said 
lands  during  his  natural  life." 

This  deed  conveys  no  title  to  the  defendants,  nor  can  it 
convey  away  any  from  the  plaintiff.  We  are  fumished  no 
map  or  other  oral  evidence  to  show  what  property  it  covers. 
One  boundary  in  the  deed  seems  to  be  the  southerly  stream 
of  the  Charlotte  river.  It  mayinclude  the  disputed  prem- 
ises ;  but  the  defendants  claim  that  they  had  been  previ«- 
ously  conveyed  to  them.  From  the  indefinitenesa  of  this 
description,  or  rather  from  want  of  explanation,  we  are 
unable  to  give  any  importance  to  this  deed.  The  burden 
of  showing  that  this  and  other  deeds  introduced  by  them 
covered  the  premises,  was  upon  them.  They  failed  to  do 
this,  except  by  showing  that  an  artificial  ditch  or  slang 
was  a  river. 

There  was  evidence  in  the  case,  of  possession,  and  claim 
of  possession  of  these  premises,  and  of  the  quantities  of 
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watet*  that  ran  at  different  times  in  the  slang,  of  the  over- 
flowing by  the  river  of  the  whole  disputed  lands,  and  of  dec- 
larations of  parties  affecting  these  questions,  not  necessary 
to  be  considered.  We  propose  to  consider  only  the  ques- 
tions of  law.  The  defendants  subsequently  introduced 
another  deed,  containing  a  long  description  of  lands,  from 
James  Harlow  to  Alanson  Harlow,  but  it  is  not  followed 
by  any  evidence  showing  its  materiality,  and  it  calls  for  no 
remark. 

The  defendants,  against  the  plaintiff's  objections,  put  in 
evidence  the  field  notes  of  a  survey  of  lot  Ko.  39,  by  James 
Frost,  and  it  was  received  by  the  referee.  These  field 
notes  show  that  Frost  adopted  the  south  stream  of  said 
river  as  the  boundary,  and  like  field  notes  and  survey  of 
los  40,  which  the  case  informs  us  were  kept  by  the  de- 
fendants' attorney ;  that  he  refuses  to  furnish  it,  or  a  copy. 
They  also  introduced  field  notes  and  survey  claimed  to 
have  been  made  by  one  Broadhead  in  1804,  but  the  same 
is  without  any  name  of  a  surveyor,  or  a  date.  This  the 
referee  also  received  in  evidence,  against  objection  by  the 
plaintiff  This  also  purports  to  bound  along  the  southerly 
stream. 

The  referee  having  erroneously  received  these  docu- 
ments in  evidence,  the  judgment  must  be  reversed,  what- 
ever else  might  be  our  view  qf  the  case.  They  could  not 
be  evidence.  No  landholder  would  be  safe  if  strangers 
could  make  up  surveys  and  maps,  and,  without  proof  of 
their  accuracy,  or  competence  of  the  maker,  they  could  be 
used  as  evidence,  to  divest  him  of  his  estate.  The  propo- 
sition is  too  absurd  to  be  seriously  discussed.  The  judg- 
ment must  be  reversed,  a  new  trial  granted,  costs  to  abide 
the  event,  and  the  reference  discharged. 

[Thibd  Dbpartxbnt,  Obvbral  Tbrx,  at  Albany,  October  4, 1870.    MUUr, 
P.  J.,  and  FoUer  and  Farketj  Jastices.] 
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Stanley  0.  Harris  vs.  John  M.  Houck  and  others,  Com- 
missioners of  Highways  of  the  Town  of  Hartwrck. 

Where  the  commissioners  of  highways  of  two  towns  make  a  joint  contract  with 
an  individual  to  build  a  bridge  across  a  stream  which  is  the  boundary  line 
between  the  towns,  and  after  the  completion  of  the  bridge  the  commissioners 
of  one  of  the  towns  accept  the  same,  on  the  part  of  their  town,  and  pay  the 
contractor  ito  fall  equitable  proportion  or  half  part  of  the  contract  price,  and 
the  commissioners  of  the  other  town,  on  their  part,  do  acts,  by  part  payment, 
which  amount  to  a  conditional  acceptance  of  the  bridge,  the  latter  commis- 
sioners are  equitably  bound  to  pay  all  that  remains  unpaid  by  them ;  and  an 
action  wtU  Ue  against  them  by  the  contractor,  for  the  amount,  without  join- 
ing the  other  commissioners  as  parties  defendants. 

The  act  of  1857,  providing  that  whenever  any  two  or  more  towns  shall  be 
liable  to  make  or  maintain  any  bridge  or  bridges,  it  shall  be  lawAil  for  the 
commissioners  of  said  towns,  or  of  commissioners  of  either  one  or  more  towns, 
respectively,  to  enter  into  joint  contracts,  and  that  such  contracts  may  be 
enforced  against  such  commissioners  /amtlu  or  sev&raUyj  respectively,  {Laws 
of  1867,  eh,  383,  (  2,)  authorizes  a  several  action  against  the  conmiissioners 
ers  of  any  town  so  contracting,  without  joining  as  defendants  the  commis- 
sioners of  the  other  town  or  towns  contracting. 

In  accepting  a  bridge  constructed  under  a  contract  made  by  the  commissioners 
of  several  towns  jointly,  each  board  acts  for  itself,  severally.  The  statute 
nowhere  provides  lor  a  meeting  of  the  commissioners  of  two  or  more  towns 
as  a  joint  board. 

THE  defendants  were,  at  the  commencement  of  this  ac- 
tion, commissioners  of  highways  of  the  town  of  Hart- 
wick,  Otsego  county.  In  1869,  the  plaintiff*  entered  into 
a  contract  with  the  defendants  and  the  commissioners  of 
highways  of  the  town  of  Otsego,  to  build  a  bridge  across 
the  Oaks  creek,  a  stream  which  is  the  boundary  line  be- 
tween the  said  towns  of  Otsego  and  Hartwick,  and  was  to 
receive  therefor  $575.  The  plaintiff  built  the  bridge,  and 
notified  the  commissioners  of  each  town  that  it  was  fin- 
ished, or  would  be  finished,  by  a  day  he  fixed.  On  that 
day  two  of  the  commissioners  of  the  town  of  Otsego,  and 
one  of  the  commissioners  of  Hartwick,  met  the  plaintiff  at 
the  bridge,  and 'expressed  themselves  satisfied  with  it. 
The  commissioners  for  Otsego  accepted  the  bridge,  as  far 
as  they  were  concerned,  and  directed  the  plaintiff"  to  call 
on  either  of  them  for  their  half  of  the  contract  price.    The 
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commisaioner  for  Hartwick  expressed  himself  satisfied,  but 
said  he  could  not  pay  for  it  until  he  saw  the  other  com- 
missioners. Two  or  three  days  afterwards,  the  commis- 
sioners for  Otsego  paid  their  half  of  the  contract  price  in  full 
The  commissioners  for  Hartwick  called  another  meeting, 
at  the  bridge.  All  the  commissioners  for  Hartwick  came, 
and  two  of  the  commissioners  of  Otsego.  The  commis- 
sioners of  Hartwick  found  fault  with  two  of  the  piers. 
The  commissioners  of  Otsego  said  nothing,  did  not  with- 
draw their  acceptance  or  demand  their  money  back,  but  it 
was  finally  agreed  by  the  Hartwick  commissioners,  to  pay 
a  part  of  their  half  of  the  money,  and  then  if  the  plaintiff 
relaid  the  upper  ends  of  two  piers,  they  would  pay  the 
balance.  This  was  agreed  to  by  the  plaintiff,  and  they, 
the  Hartwick  commissioners,  paid  the  plaintiff  $160,  and 
agreed  to  pay  the  balance  as  soon  as  the  plaintiff  laid  up 
the  piers.  The  plaintiff  went  on  and  laid  up  the  piers,  as 
requested  by  the  said  Hartwick  commissioners,  and 
brought  this  action  against  them  for  the  balance  of  their 
share  of  the  contract  price  of  the  bridge.  After  proving 
the  facts  as  above  stated,  the  defendants  moved  for  a  non- 
suit, on  the  ground  that  the  commissioners  of  highways 
of  the  town  of  Otsego  should  have  been  joined  as  defend- 
ants. Which  nonsuit  was  granted,  and  the  plaintiff  ex- 
cepted. And  judgment  of  nonsuit  being  entered,  the 
plaintiff  appealed. 

Lynes  dk  BoweUy  for  the  plaintifil 
E.  M.  Earris^  for  the  defendants. 

By  the  Oourty  Potter,  J.  The  plaintiff's  complaint  sets 
forth  two  contracts ;  one  made  before  the  building  of  the 
bridge,  in  writing,  with  the  .defendants,  jointly  with  the 
commissioners  of  highways  of  the  town  of  Otsego,  and 
the  other  with  the  defendants  severally,  after  the  bridge 
was  accepted  and  one  half  of  the  consideration  paid  by 
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the  commissioners  of  highways  of  Otsego,  and  a  portion 
of  the  consideration  on  the  part  of  the  defendants  had  been 
advanced.  The  whole  consideration  of  the  joint  contract 
was  9575.  The  commissioners  of  Otsego  had  paid  their 
one  equal  half,  $287.50,  and  the  commissioners  of  Hart- 
wick  $160  towards  their  equal  half,  when  the  second  con- 
tract was  made.  The  defendants  then  refused  to  accept 
the  bridge  in  its  then  present  condition,  but  agreed  with 
the  plaintidB^  that  if  he  would  relay  the  tops  of  two  abut- 
ments, by  battering  them  back  differently,  they  would  pay 
him  the  balance  coming  to  him.  The  plaintiff  relaid  the 
said  abutments  as  requested.  The  plaintiff  alleged  this,  in 
his  complaint,  and  the  defendants  did  not  deny  it  in  their 
answer.  The  defendants  refused  to  pay  this  balance,  and 
this  action  was  brought  against  them  severally.  When 
the  plaintiff  rested  his  case,  the  defendants'  counsel  moved 
the  court  to  dismiss  the  complaint,  upon  two  grounds: 
*^  1st  That  the  plaintiff  cannot  recover  against  a  part  of 
the  joint  contractors.  That  this  contract  was  made  by  the 
commissioners  of  Otsego  and  Hartwick  jointly,  as  one 
party,  and  the  plaintiff  in  this  action  as  the  other  party, 
and  that  the  action  is  brought  against  the  commissioners 
of  Hartwick  alone,  when  they  should  have  been  joined 
with  the  commissioners  of  the  town  of  OtsegOw  2d.  That 
the  evidence  does  not  show  that  the  plaintiff*  has  performed 
on  his  part,  according  to  the  terms  of  the  contract,  and 
specifications  and  conditions  contained  therein,  and  the 
evidence  does  not  show  that  the  bridge  was  built  and  ac- 
cepted by  anybody  who  had  a  legal  right  to  accept  it;  and 
that  it  was  not  accepted  by  the  joint  board  of  the  commis- 
sioners of  the  two  towns,  nor  do  they  claim  to  show  that 
it  was  accepted  by  a  regular  meeting  of  either  board." 

The  learned  judge  disposed  of  this  second  ground  by  a 
correct  ruling  as  to  that  objection,  by  stating  the  evidence 
of  the  defendants'  promise  to  pay  when  certain  repairs 
were  made,  and  said  a  case  was  made  out,  so  far  as  that 
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point  was  concerned;  but,  stilly  he  dismiseed  the  com- 
plaint, upon  the  first  objection,  that  the  action  should 
have  been  brought  against  the  whole  of  the  commission- 
ers, jointly. 

In  this  ruling  I  think  the  learned  judge  erred.  I  think 
the  plaintiffs  had  a  right  to  recover,  as  against  both  objec- 
tions. Without  reference  to  the  statute,  conceding-  there 
had  been  a  joint  contract  with  the  commissioners  of  two 
different  towns,  we  are  to  look  at  the  condition  of  things 
at  the  time  the  last  arrangement  was  made  between  the 
plaintiff  and  defendants.  Each  of  these  towns,  though 
they  each  had  been  legally,  jointly  liable,  to  pay  the  whole 
liability,  yet  equitably,  each  was  liable  to  pay  but  one 
half  of  the  amount.  The  town  of  Otsego  was  satisfied 
with  the  structure,  had  accepted  the  bridge  on  its  part, 
and  had  paid  to  the  plaintiff  its  full  equitable  portion  or 
half  part  of  the  contract  price.  It  had  also  performed 
every  legal  act  it  could  perform  by  way  of  releasing  itself 
from  further  legal  liability.  The  statute  nowhere  pro- 
vides for  a  meeting  of  the  commissioners  of  two  or 
more  towns  as  a  joint  board.  In  accepting  the  bridge, 
each  board  acts  for  itself,  severally.  The  defendants,  on 
their  part,  had  done  acts,  by  part  payment,  which  amount- 
ed to  a  conditional  acceptance  of  the  bridge.  They  were 
equitably  bound  to  pay  all  that  remained  to  be  paid  to 
the  plaintiff.  As  to  the  payment  of  this  equitable  bal- 
ance, they  made  a  distinct,  separate  and  several  contract 
with  the  plaintiff,  (with  which  the  town  of  Otsego  and  its 
commissioners  had  nothing  to  do,)  to  pay  the  plaintiff 
such  balance,  if  he  would  perform  certain  additional  labor, 
in  a  certain  manner.  Their  equitable  liability  was  a  good 
consideration  for  their  promise.  It  is  immaterial,  and 
needless,  to  inquire  whether  this  labor  was,  or  was  not,  a 
part  of,  or  included  in,  the  written  joint  contract  It  was 
a  matter  only  between  the  plaintiff  and  defendants.  As 
to  this,  they  severed  from  the  town  of  Otsego,  and  made 
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their  own  contract,  and  the  plaintiff  had  a  clear  right  to 
recover.  It  was  admitted  by  the  pleadings,  it  not  being 
denied,  that  the  defendants  had  in  their  hands  sufficient 
money,  raised  by  their  town,  to  pay  this  expense.  The 
defendants  had  the  power  to  make  this  new  contract  It 
required  no  statute,  of  any  kind,  to  authorize  such  an 
action  upon  such  a  contract. 

But  I  think  the  learned  judge  erred  in  holding  that  a 
suit  must  necessarily  be  brought  against  the  whole  of  the 
commissioners  of  all  the  towns,  jointly.  Before  these 
statutes,  (1841,  amended  in  1857,  chapters  383  and  639,) 
no  joint  action  could  be  sustained,  uniting  commissioners 
of  different  towns.  The  act  of  1841  (§  2)  only  authorized 
the  proceeding  against  them  upon  their  joint  contracts  to 
be  jointl}/  brought  The  act  of  1857,  (ch.  383,  §  2,)  as  an 
amendment  to  this  provides,  that  ^'  For  the  purpose  of 
building  and  maintaining  such  bridges,  it  shall  be  lawful 
for  the  commissioners  of  said  towns,  or  of  commissioners 
of  either  one  or  more  towns,  respectively,  (the  other  or 
others  refusing  to  act,)  to  enter  into  Jaini  contracts ;  and 
such  contracts  may  be  enforced  in  law  or  equity  against 
such  commissioners,  (or  their  representative  successors,) 
jointly  or  severally,  respectively." 

There  is  to  be  a  presumption  that  this  change  of  phrase- 
ology was  intended  for  some  purpose.  This  is  the  natural, 
the  reasonable  presumption.  The  act  of  1841  gave  a  new 
statute  remedy,  unknown  to  the  common  law,  a  right  to 
proceed  against  different  and  several  quasi  corporations 
jointly.  It  can  well  be  perceived,  ^that  while  this  pro- 
vision was  beneficial  to  the  public  interests,  yet  as  between 
the  different  towns,  serious  embarrassments  and  difficul- 
ties might  arise.  As  each  town  would  thus  become  liable 
for  the  whole  expense,  and  perhaps  driven  to  further  liti- 
gation to  compel  equitable  contribution  from  the  others, 
it  presented  an  obvious  reason  for  the  amendment  of  1857. 
It  may  have  been  discovered  in  practice,  as  in  the  case 
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before  us,  that  one  town  jointly  liable  might  desire  to  pay 
its  equitable  proportion,  while  another  town  so  jointly 
liable,  for  some  good  reason,  or  .from  some  capricious  or 
obstinate  reason,  would  refuse  to  allow  the  other  town  to  re- 
lieve itself  from  liability,  and  insist  upon  keeping  them  still 
jointly  liable ;  nay,  even  liable  to  a  proportion  of  the  costs 
of  a  litigation.  Such  costs  might  thus  be  imposed  upon 
a  willing  town,  because  of  the  caprice  the  of  litigious  un- 
willing one.  How  appropriate,  then,  a  provision  that  these 
towns,  through  their  highway  commissioners,  may  be  pro- 
ceeded against  jointly  or  severally ^  respectively.  This  is  a 
remedial  statute,  and  every  possible  effect  must  be  given 
to  it,  in  order  to  carry  out  the  intent  of  its  makers ;  be- 
sides, it  must  have  both  a  reasonable  and  an  equitable 
construction.  What,  then,  is  the  meaning  and  intent  of 
these  words  in  the  amendment  of  1857 :  ^^  And  such  con- 
tracts may  be  enforced  against  such  commissioners, 
jointly  or  severally^  respectively  f'^  The  statute  contem- 
plates that  several  towns,  two  or  more,  may  thus  make  a 
joint  contract  There  is  no  difficulty  in  understanding 
the  meaning  of  these  words  themselves.  The  question 
argued  is  as  to  the  persons,  or  bodies  of  persons,  to  whom 
the  words  are  intended  to  be  applied;  that  is,  do  the 
words  severally  respectively^  apply  to  the  several  bodies  of 
commissioners,  or  to  the  several  individual  commission- 
ers? They  certainly  mean  something  different  from 
jointly ;  they  do  authorize  a  several  suit  to  be  brought 
against  somebody.  We  can  hardly  glance  at  the  object 
of  this  statute,  and  retain  a  doubt  as  to  its  meaning.  The 
whole  spirit  of  the  law  is  to  secure  a  toufn  liability,  and 
not  an  individiMl  liability ;  and  there  is  no  statute  that 
creates  a  town  liability,  if  only  one  of  its  several  commis- 
sioners should  be  sued  severally.  In  this  view  it  would 
be  an  absurd  construction,  that  a  town  could  be  held 
liable,  in  a  suit  against  one  of  its  several  commissioners. 
Before  these  acts,  towns  were  only  severally  liable  for  the 
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acts  of  their  own  commiBsionera,  and  not  liable  for  the 
several  act  or  omission  of  one.  The  act  of  1841  made 
such  towns  equally  liable,  and  authorized  a  joint  action. 
Until  1857,  no  several  action  was  authorized.  The  action 
must  be  brought  against  the  two  or  more  bodies  severally. 
By  the  latter  act,  while  the  contract  was  joint,  a  several 
action  was  authorized  against  such  commissioners ;  that  is 
several  against  such  commissioners  or  boards,  as  before, 
must  be  sued  jointly;  to  wit,  several  as  to  the  bodies. 
The  word  individual  is  nowhere  used ;  and,  as  I  think,  is 
not  implied  or  intended. 

This  case  presents  the  strongest  possible  illustration  of 
the  necessity  and  wisdom  of  the  amendment  of  the  statute 
by  the  act  of  1857.  The  result  is,  the  nonsuit  must  be 
set  aside,  and  a  new  trial  ordered,  costs  to  abide  the  event 

[Third  Dbpabtxbitt,  Gbkbral  Tbbm,  at  Albany,  October  4, 1870.    MiUer^ 
P.  J.,  and  F<itUr  and  Farkerj  Justices.] 


-•■••- 


Simon  V.  N.  Hamilton,  plaintiff  in  error,  vs.  The  People, 

defendants  in  error. 

An  indictment  for  a  misdemeanor  in  voting  at  a  general  election,  after  the 
accused  had  been  convicted  of  a  felony,  need  not  allege  that  the  defendant 
TOted  hnowmgly^  wUtfutty  and  eorrupUy;  those  words  not  being  contained  in 
the  statute.  It  is  sufficient  if  the  indictment  foUows  the  language  of  the 
statute.  And  if  the  offense  is  well  set  forth  without  these  words,  they  are 
surplusage,  and  need  not  be  proved. 

The  insertion  of  those  words,  in  the  indictment^  does  not  prejudice  the  defend- 
ant, and  is  cured  by  the  statute  of  jeofiEiils.    (2  J2.  S,  728,  ^  54,  tubd,  4.) 

The  word  "  unlawfully,"  is  all  that  is  necessary  to  characterize  the  ofiense,  in 
the  indictment.    All  beyond  that  is  surplusage. 

Where  the  prosecutor  offers  no  proof,  on  his  part>  to  show  that  the  act  charged 
•was  willful  or  corrupt,  beyond  proving  the  fact  of  voting  by  the  defendant, 
and  his  conviction,  no  proof  is  necessary,  on  the  part  of  the  accused,  to  show 
the  absence  of  wilfulness  or  corruption. 
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The  defendant,  on  the  trial  of  such  an  indictment,  for  the  purpose  of  rebutting 
the  allegation  in  the  indictment  that  he  voted  'knowingly,  willfully  and  cor- 
ruptly, offered  to  prove  that  previous  to  his  offering  to  vote,  the  Governor, 
on  being  applied  to  for  a  pardon,  had  written  a  letter,  to  the  effect  that  the 
defendant  would  need  no  pardon  for  the  previous  offense,  he  being  a  minor; 
and  that  upon  coming  of  age  he  would  be  entitled  to  all  the  rights  of  a  citi- 
zen ;  also  that  he  stated  his  case  to  two  counselors  of  the  Supreme  Court, 
and  was  advised  by  them  that  rights,  including  the  right  of  voting,  which  he 
had  never  possessed,  could  not  be  taken  away  Arom  him ;  that  of  such  righto 
he  was  not  deprived  by  the  conviction  ]  and  that  on  his  coming  of  age  he 
would  be  a  citizen,  and  have  a  perfect  right  to  vote.  The  names  of  the 
counsel  were  not  given,  nor  did  the  defendant,  in  his  offer,  allege  that  he 
believed  such  advice. 

jr«bf  that  the  offer  must  be  deemed  equivalent  to  an  offer  to  prove  an  ignorance 
of  the  law,  by  the  defendant ;  and  that  it  was  not  broad  enough  to  meet  the 
case.  That  it  was  immaterial,  and  was  correctly  overruled,  because  it  did 
not  negative  the  idea,  even,  that  the  defendant  knowingly  and  unkntfuBy 
voted. 

Every  man  is  bound  to  know  the  law ;  and  ignorance  of  the  law  is  no  defense. 
And  every  person  is  bound,  in  law,  to  know  that  while  standing  as  a  convicted 
felon,  unpardoned,  the  statute  forbids  him  to  vote. 

On  the  trial  of  an  indictment,  the  accused  cannot^ be  allowed  to  show,  in  his 
defense,  an  absence  of  intent  to  commit  the  offense  charged,  by  proving  that 
he  acted  under  the  advice  of  counsel,  and  others ;  especially  where  he  does 
not  allege  that  he  believed  or  relied  upon  such  advice. 

The  objection  that  the  offense  charged  in  the  indictment,  viz.,  that  the  accused 
did  the  act  charged  knowingly ^  wiUfuUy  and  eotrupHy,  was  not  proved,  applies 
only  to  a  class  of  cases  where  guilty  knowledge  is  a  part  of  the  definition  of 
the  offense,  and  is  the  material  &ct  to  be  proved. 

THE  plaintiff  in  error  was  indicted,  tried  and  convicted,  in 
the  court  of  sessions  of  Tioga  county,  of  a  misdemeanor, 
in  having  voted  at  the  general  election  of  1868,  for  elect- 
ors of  president,  &c.,  governor,  &c.,  member  of  congress 
and  assembly,  &c.,  having  been  previously  convicted  of  a 
felony,  and  sentenced  to  two  years'  imprisonment  in  the 
state  prison,  at  hard  labor,  and  not  having  been  pardoned, 
or  restored  to  citizenship.  The  case  is  brought  to  this 
court  upon  certiorari.  The  material  facts  in  the  case  were 
undisputed.  The  errors  claimed  were  such  as  arose  on 
the  trial,  which  sufficiently  appear  in  the  opinion. 
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M.  J.  Warner^  for  the  plaintiff  in  error. 

« 

D.  0.  Haneoek^  (district  attorney,)  for  the  defendants  in 
error. 

PoTTBR,  J.  The  statutes  of  this  State  in  force  at  the 
time  of  voting  by  the  plaintiff  in  error,  and  having  appli- 
cation to  his  case,  were  the  laws  of  1847,  chapter  240,  sec- 
tion 15,  as  follows:  "No  person  shall  be  permitted  to 
vote  at  any  election,  who,  previous  thereto,  shall  have  been 
convicted  of  bribery,  or  of  any  other  infamous  crime,  un- 
less he  shall  have  been  pardoned  and  restored  to  all  the 
rights  of  a  citizen."  There  is,  in  another  section  of 
another  statute,  a  provision  (1  B,  8.  p.  147,  §  13,  Edm,  ed.) 
that  '^  any  person  not  duly  qualified  to  vote  under  the  laws 
of  this  State,  who  shall  knowingly  vote,  or  offer  to  vote,  at 
any  general  or  special  town  or  charter  election  in  this 
State,  shall  be  adjudged  guilty  of  a  misdemeanor,"  &c. 
The  first  cited  statute  refers  to  one  specified  and  particular 
violation ;  the  last,  to  violations  generally,  and  includes 
all  other  cases.  The  previous  conviction  for  a  felony,  the 
sentence  thereon,  and  the  service  in  state  prison  of  the  time 
of  such  sentence  of  the  plaintiff  in  error,  and  the  admis- 
sion, on  the  trial,  that  he  had  never  received  a  pardon  from 
the  governor,  for  said  felony  and  conviction,  were  all 
proved  or  admitted.  It  was  also  proved  by  himself  that 
he  was  challenged  as  to  his  right  to  vote ;  that  he  then 
claimed  his  right  to  vote ;  that  he  stated  he  had  all  the 
papers  necessary,  and  that  he  was  not  obliged  to  show 
them ;  and  that  he  then  voted.  On  the  defense  it  was 
offered  to  be  proved  that  the  plaintiff  in  error  had  regu- 
larly voted  in  said  town,  in  another  district,  ever  since  he 
became  of  age,  for  the  purpose  of  going  to  the  jury  on  the 
question  of  intent  in  voting  in  1868.  This  evidence  was 
objected  to  by  the  district  attorney,  the  objection  sus- 
tained, and  the  then  defendant  excepted.     The  prisoner's 
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counsel  also  proposed  to  prove,  by  the  father  of  the  pris- 
oner, that  before  his  son  was  discharged  from  state  prison 
he  and  the  prisoner  applied  to  the  governor  for  a  pardon, 
and  that  the  governor  replied  to  said  application,  in  writing, 
that  on  the  ground  of  the  prisoner's  being  a  minor  at  the 
time  of  his  discharge  from  prison,  a  pardon  would  not  be 
necessary  in  his  case,  and  that  therefore  he  would  be  enti- 
tled to  all  the  rights  of  a  citizen  on  his  coming  of  age. 
This  ofter,  it  was  claimed,  was  proper,  to  obtain  evidence 
to  go  to  the  jary  to  rebut  the  allegation  in  the  indictment 
that  he  voted  knowingly,  willfully,  and  corruptly.  This 
evidence  was  objected  to,  the  objection  sustained,  and  the 
prisoner's  counsel  excepted.  It  was  proved  that  the  pris- 
oner was  seventeen  years  old  when  convicted  of  the  felony, 
and  was  nineteen  when  discharged  from  prison.  The 
prisoner's  counsel  also  proposed  to  prove,  for  the  same 
purpose  of  showing  intent,  that  the  prisoner,  not  being 
entirely  satisfied  with  the  governor's  letter,  stated  his  case 
to  two  respectable  counsel  of  the  Supreme  Court,  and  was 
advised  by  both  of  them  that  rights,  including  the  right 
of  voting,  which  he  had  never  possessed,  could  not  be 
taken  away  from  him ;  that  of  such  rights  he  was  not  de- 
prived by  the  conviction ;  and  that  on  his  coming  of  age 
he  would  be  a  citizen,  .and  have  a  perfect  right  to  vote. 
This  evidence  was  also  objected  to  and  excluded  by  the 
court,  and  the  prisoner's  counsel  excepted.  This  presents 
all  the  questions  discussed  on  the  argument  in  this  court. 
It  is  claimed  by  the  counsel  for  the  plaintiff  in  error, 
that  it  being  charged  in  the  indictment  that  the  defend- 
ant therein  wUfuUyy  knowingly  and  corruptly  voted,  &;c., 
these  charges  became  material,  and  the  people  were  bound 
to  prove  them.  There  are  several  answers  to  this  point. 
1st.  TSo  objection  of  this  kind  was  made  on  the  trial;  it 
cannot  now  be  raised,  even  if  it  would  have  been  good 
then.  2d.  These  words  were  not  necessary  to  be  inserted 
in  the  indictment;  they  are  not  contained  in  the  statute. 
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The  indictment  would  have  been  sufficient  to  have  fol- 
lowed the  words  of  the  statute.  The  oflfense  was  well  set 
forth  without  them^  and  they  were  useless  surplusage. 
3d.  It  did  not  prejudice  the  defendant)  and  is  cured  by 
wh-at  is  called  the  statute  of  jeofails.  (2  E.  S.  728,  §  34, 
suid.  4.)  4th.  The  presumption  of  law  is,  that  a  man 
always  intends  the  consequences  of  his  act  (Van  Pelt  v. 
McOraWy  4  N.  Y.  Bep.  110.  People  v.  OrcuU^  1  Park.  Or. 
Bep.  252.)  The  word  ^^  unlawfully,"  was  all  that  was  neces- 
sary as  an  allegation  in  the  indictment ;  all  beyond  this 
was  surplusage.  "  'So  person  shall  be  permitted  to  vote 
at  any  election,  who  previous  thereto  shall  have  been  con* 
victed  of  any  infamous  crime."  *  *  «lf  any  person  so 
convicted  shall  vote  at  any  such  election,  unless  he  shall 
have  been  pardoned  and  restored  to  all  the  rights  of  a 
citizen,  he  shall  be  deemed  guilty  of  a  misdemeanor,"  &c. 
This  is  all  the  legal  description,  and  all  that  constitutes 
the  offense.  The  main,  and  only  real  questions  in  the  case, 
arise  under  the  offers  of  the  prisoner  on  the  trial,  to  give 
evidence,  firsts  to  rebut  the  allegation  in  the  indictment, 
that  the  defendant  voted  knowingly,  willfully  and  cor- 
ruptly ;  and,  eecondj  to  show  his  intention,  in  voting,  in 
1868.  The  first  offer  was  needless,  as  well  as  useless. 
The  prosecutor  made  no  proof,  on  his  part,  to  show  the 
act  was  willful  or  corrupt,  beyond  proving  the  act  itself; 
and  we  have  already  said,  these  words  were  not  necessary 
in  the  indictment ;  so,  as  they  were  not  otherwise  proved, 
than  by  proving  the  fact  of  voting,  by  the  defendant,  and 
his  conviction,  no  proof  was  necessary  to  show  the  absence 
of  wUlfvlneee  or  of  corruption.  The  second  offer,  which 
may  include  all  that  is  really  in  the  first,  is,  to  prove  in  the 
manner  proposed,  that  there  was  no  intent  on  the  part  of 
the  prisoner  to  commit  an  offense.  The  whole  case  is 
summed  up  and  concentrated  in  this  proposition. 

It  is  needless  to  cite  authority  to  general  propositions 
so  elementary,  and  so  well  established,  as  that  it  is  the 
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intention  with  which  an  act  is  done,  that  constitutes  its 
criminality,  and,  that  the  act  and  intent  must  concur  to 
constitute  the  crime.  These  are  principles,  not  rules  of 
evidence.  The  only  point  in  this  case  is,  whether  the 
rules  of  evidence  permit  the  intent  to  he  proved  in  the 
manner,  and  by  the  character  of  evidence,  proposed  by  the 
defendant  in  the  indictment  One  of  the  rules  of  criminal 
evidence  is,  that  every  man  is  presumed  to  intend  the 
natural  and  necessary,  and  even  the  probable  consequences 
of  an  act  which  he  intentionally  performs.  And  a  rule  of 
presumption  is,  that  no  man  is  ignorant  of  the  law,  for  the 
violation  of  which  he  may  not  be  excused,  though  he  may 
be  excused  for  having  committed  an  act  by  reason  of  his 
ignorance  of  facts,  which  ignoraqce  of  facts  he  may  prove, 
to  rebut  the  presumption  of  knowledge,  and  to  show  an 
innocent  intent.  A  good  illustration  of  this  distinction  is 
found  in  a  case  (McOuire  v.  State)  reported  in  7  Humphrey^ 
54,  which  was  a  like  case,  of  indictment  for  misdemeanor 
in  voting.  The  court  say:  "If  the  party  voting  know 
the  existence  of  a  state  of  facts  which  disqualify  him  in 
points  of  law,  (he  being  held  not  ignorant  of  the  law,) 
then  he  shall  be  guilty  of  a  misdemeanor.*'  Applying 
that  rule  to  the  case  before  us,  we  must  hold -that  the 
prisoner  did  know  that  he  had  been  convicted  of  a 
felony;  he  knew,  that  not  having  been  pardoned,  the 
statute  forbade  him  to  vote.  The  case  further  illustrates 
as  follows:  "If  the  voter  believes  himself  to  be  twenty- 
one  years  of  age,  when  he  is  not,  he  does  not  know  the 
existence  of  the  qualifying  fact — he  may,  on  the  ground 
of  ignorance  of  the  fact,  be  excused.'*  So,  too,  "if  the 
voter  honestly  believe,  as  a  fact,  that  he  has  resided  in  the 
county  six  months  before  the  election,  and  it  turns  out 
otherwise,  he  may  be  excused ;  but  if  he  actually  knew 
that  he  had  been  only  four  months  in  the  county  before 
the  election,  yet  believed,  as  a  matter  of  law,  that  to  reside 
four  months  was  sufficient  residence,  he  shall  not  be  ex- 
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cased."  So,  too,  "if  a  voter  believe  he  was  born  in  the 
United  States,  and  it  turns  out,  as  a  fact,  that  he  was  born 
in  a  foreign  country,  he  may  be  excused.  But  if  he  knows 
he  was  foreign  born,  and  has  not  taken  the  oath  of  allegi- 
ance to  the  United  States,  but  has  only  made  his  declara- 
tion, &c.,  and  thinks  the  latter,  as  matter  of  law^  entitles 
him  to  vote,  this  will  not  excuse  him,  for  he  voted,  know- 
ing a  state  of  facte  to  exietj  which  in  point  of  law  disqualfied 
him."  The  statute  under  which  the  above  decision  was 
made,  is  as  follows:  ^^Any  person  who  shall  knowingly 
vote  at  any  election,  not  being  at  the  same  time  a  qualified 
voter  in  the  county  in  which  he  votes,  shall  be  adjudged 
guilty  of  a  misdemeanor."  He  was  held  bound  to  know 
the  law.  In  the  case  before  us  the  disqualification  is  plainly 
written  upon  the  statute,  and  the  defendant  not  only  act- 
ually knew  the  law,  but  the  facts  also.  The  word  kr^w- 
ingly  is  not  in  onr  statute,  as  it  is  in  the  case  in  Tennessee. 
By  the  rule  laid  down  in  the  above  cited  case,  every  per- 
son is  bound,  in  law,  to  know  that  while  standing  as  a 
convicted  felon,  he  is  disqualified  from  voting. 

This  brings  us  to  the  point  of  the  offer  made  on  the  trial, 
by  the  defendant,  to  prove  that  the  governor  had  written 
the  father  of  the  defendant  a  letter  to  the  effect  that  the 
defendant  would  need  no  pardon,  being  a  minor;  that 
upon  coming  of  age  he  would  be  entitled  to  all  the  rights 
of  a  citizen.  The  offer  was,  not  to  produce  such  a  letter,' 
nor  to  prove  that  the  defendant  believed  or  relied  upon  it ; 
nor  was  the  offer  made  except  upon  general  grounds.  It 
must  therefore  be  regarded  as  an  offer  to  prove  a  reason 
for  the  defendant  to  violate  the  law  on  account  of  his 
ignorance  of  the  law. 

We  may  also  mention  here,  the  other  offer,  of  sim- 
ilar import,  to  prove  by  the  defendant  himself,  that  not 
being  entirely  satisfied  with  the  letter  of  the  governor,  he 
consulted  two  respectable  counselors  of  the  Supreme  Court 
of  this  State,  and  that  he  was  advised  by  both  of  them 


632  CASES  m  the  SUPIffiME  COURT. 

Hamilton  if.  The  People. 

that  never  having  poBsessed  the  right  of  voting,  it  conid 
not  be  taken  away  by  his  conviction,  and  that  on  his 
coming  of  age  he  wonld  have  a  perfect  right  to  vote.  In 
this  offer  the  names  of  the  respectable  coansel  are  not  ' 
given,  nor  does  the  offer  add  that  the  defendant  believed 
such  advice.  These  objections,  however,  were  not  made ; 
they  must  therefore,  both  alike,  be  put  upon  the  ground 
of  an  offer  to  prove  an  ignorance  of  the  law  by  the  de^ 
fendant.  I  do  not  think  this  offer  broad  enough  to  meet 
the  case.  If  he  had  proposed  to  prove  that  in  good  faith, 
and  with  an  honest  purpose  to  ascertain  the  right,  he  had 
made  a  true  statement  of  his  case,  and  had  obtained  the 
advice  of  counselors  of  the  Supreme  Court ;  that  he  had 
received  such  advice  and  believed  it,  and  acted  upon  it; 
he  would  have  brought  himself  within  the  rule  laid  down 
in  Massachusetts,  in  Commonwealth  v.  Bradford,  (9  Mete. 
272.)  The  offer,  as  made,  was  immaterial,  and  I  think 
correctly  overruled.  It  did  not  negative  the  idea,  even, 
that  he  Jmomngli/  and  unlawfully  voted. 

The  supposed  cases  put  by  the  counsel  for  the  plaintiff, 
in  error,  as  case^  in  point,  are  cases  of  mistakes  of  fact, 
not  odatVy  to  wit:  ^^If  a  man  indicted  for  an  attempt  to 
commit  burglary,  and  the  proof  should  be,  that  he  was 
seen  unlocking  his  neighbor's  door,  would  he  be  prohib- 
ited from  showing,  on  the  trial,  that  he  thought  he  was 
unlocking  the  door  of  his  own  house  V*  Certainly  not ; 
this  would  be  a  mistake  fact,  of  identity.  So,  too,  of  the 
supposed  case  of  a  man  who  had  been  convicted  of  felony^ 
but  who  had  received  a  pardon  that  was  a  forgery,  and 
voted,  could  he  be  convicted  ?  If  he  believed  the  pardon 
to  be  genuine,  it  was  a  mistake  of fact^  and  he  might  show 
his  innocence ;  but  if  he  knew  of  the  forgery,  then  he 
had  no  pardon,  and  the  misdemeanor  would  be  aggra- 
vated by  his  voting.  This  rule,  of  holding  a  party  re- 
sponsible for  a  knowledge  of  the  law,  may  in  many  cases 
seem  harsh  or  oppressive,  especially  where  real  ignorance 
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exists,  and  where  the  act  may  have  been  committed  under 
mistaken  advice ;  but  the  converse  of  this  legal  rule,  it  is 
believed,  would  create  greater  mischief,  by  opening  the 
door  too  wide  for  practical  use.  Such  advice  could  always 
be  obtained,  and  the  statute  be  a  dead  letter. 

Buhop^  in  his  treatise  on  Oriminal  Law^  {vol.  1,  §  375,)  says : 
"  We  may  safely  lay  down  the  doctrine,  that  in  no  case  can 
one  enter  a  court  of  justice  to  which  he  has  been  summoned, 
in  either  a  civil  or  criminal  proceeding,  with  the  sole  and 
naked  defense  that  when  he  did  the  thing  complained  of^ 
he  did  not  know  of  the  existence  of  the  law  which  he 
violated."  And  Lord  Hale,  in  his  Pleas  of  the  Grown^  {vol,  1^ 
p.  42,)  says ;  **  Ignorance  of  the  municipal  law  of  the 
kingdom,  or  of  the  penalties  thereby  inflicted  upon  offend^ 
ers,  doth  not  excuse  any  that  is  of  the  age  of  discretion, 
and  compos  mentis^  from  the  penalty  of  the  breach  of  it ; 
because  every  person  of  the  age  of  discretion,  and  compos 
mentis^  is  bound  to  know  the  law,  and  presumed  so  to  do." 
But  he  says,  *^  in  some  cases  ignorance  of  the  fact  doth 
excuse,  for  such  an  ignorance,  many  times,  makes  the  act 
itself  morally  involuntary. ' ' 

In  Bex  V.  JEsop,  (7  Gar,  d  JP.  584,)  it  was  said  by  the 
court,  that  ignorance  of  the  law  is  no  defense,  yet  it  is  a 
matter  to  be  considered  in  mitigation  of  punishment  In 
Massachusetts  an  officer  was  indicted  for  taking  his  just 
fees,  but  before  they .  were  due ;  the*  statute  imposed  a 
penalty.  The  court  said :  "  This  honest  and  meritorious 
officer,  by  a  misapprehension  of  his  rights,  received  his 
lawful  fee  before  the  service  was  performed,  but  which 
must  necessarily  be  performed  at  a  future  day.  K  we  had 
authority  to  interpose,  and  relieve  from  the  penalty,  we 
should  do  so ;  but  we  are  only  to  administer  the  law." 
(7  Pick.  279.) 

Broomj  in  his  Legal  Maxims,  (p.  190,)  in  commenting 
upon  the  maxim,  ^*' Ignorantia  facti  exctuat,  ignorantia  juris 
non  excusaty**  says :    '^  Ignorance  of  a  material  fact  may 
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excuse  a  party  from  the  legal  consequences  of  his  conduct; 
but  ignorance  of  the  law,  which  every  man  is  presumed 
to  know,  does  not  aflford  excuse." 

It  would  be  difficult  for  the  court  to  lay  down  a  rule 
applicable  to  one  misdemeanor,  or  to  a  class  of  misde- 
meanors, in  which  ignorance  of  the  law  would  be  a  de- 
fense, that  should  not  extend  to  all ;  or  to  draw  a  line 
between  the  cases  where  it  might  be  an  excuse,  and  where 
not.  No  such  distinguishing  line  has  been  attempted  on 
the  argument ;  the  books  furnish  none.  TSo  one  would 
claim  to  say  this  defense  could  be  used  as  to  offenses  mala 
in  86.  What  distinction,  then,  could  be  found  among  those 
that  are  mala  prohibita  ?  It  would  seem  absurd  for  a  per- 
son indicted  for  selling  intoxicating  liquors  to  be  allowed 
to  prove  his  ignorance  of  the  offense ;  so  for  selling  lottery 
tickets,  horse  racing,  for  violation  of  the  sabbath,  for  cruelty 
to  animals,  &;c.  !Nor  would  it  be  excused,  should  he  prove 
that  even  counselors  at  law  had  advised  him  that  he  might 
do  all  these  things. 

The  objection  that  the  plaintiff,  being  a  minor  when 
convicted  of  the  felony,  and  also  when  discharged  from 
prison,  the  statute  prescribing  the  punishment  for  the  sub- 
sequent misdemeanor  did  not  apply  to  his  case,  does  not 
possess  sufficient  merit  to  require  discussion. 

There  are  some  cases  cited  from  other  States,  which, 
from  a  superficial  view,  would  seem  to  give  weight  to  the 
objection  that  the  offense .  charged  in  the  indictment  in 
this  case  was  not  proved ;  to  wit,  that  the  defendant  know- 
ingly ^  willfully  and  corruptly  voted,  &c.  This  objection 
applies,  and  applies  only,  to  a  class  of  cases  where  guilty 
knowledge  is  a  part  of  the  definition  of  the  offense,  and  is 
the  material  fact  to  be  proved,  as,  for  instance,  the  crime  of 
forgery,  or  the  passing  of  counterfeit  bills,  notes,  &c.  The 
essence  of  the  crime  consists  ^'  in  knowing  the  same  to  be 
forged  or  counterfeited,"  and,  "  with  intention  to  have  the 
same  uttered  or  passed."    So  in  perjury,  the  crime  consists 
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in  wiUfidly  and  corruptly  swearing  false.  So  in  England, 
a  statute  that  no  person  shall  expose  to  sale  metal  buttons 
marked  with  the  word  "  gilt,"  (the  same  not  being  really 
gilt,)  knowing  the  name  not  to  be  gilty  ^c.  In  these  cases  the 
allegation  of  guilty  knowledge^  and  of  mllful  and  corrupt 
false  swearing,  are  the  material  essence  of  the  crime,  and 
should  be  both  alleged  and  proved.  The  general  rule, 
however,  is  that  matters  which  are  not  material  to  be 
alleged,  and  which  do  not  define  the  offense,  if  stated  in 
the  indictment,  are  to  be  regarded  as  surplusage^  and  do 
not  vitiate,  and  need  not  be  proved.  It  is  claimed  that 
the  case  of  The  Commonwealth  v.  Bradfiyrd^  (9  Mete.  268,)  is 
an  authority  against  the  rule  we  have  laid  down,  "  that 
every  man  is  bound  to  know  the  law,  and  that  ignorance 
of  the  law  is  no  defense."  That  was  an  indictment  under 
a  statute,  {Oen,  Stat  Mass.  61,  §  28,)  which  reads  as  fol- 
lows :  "  Whoever,  knowing  that  he  is  not  a  qualified  voter 
at  an  election,  willfully  votes  for  any  officer  to  be  then 
chosen,  shall  forfeit  a  sum  not  exceeding  one  hundred  dol- 
lars." The  indictment,  as  was  proper,  alleged  the  knowledge 
and  the  willful  voting.  Knowledge  was  a  fact,  and  was  a 
part  of  the  statute  description  of  the  offense,  and  proof  of 
it  became  material.  When  proved  as  a  fact,  the  defend- 
ant, it  was  held,  had  a  right  on  the  trial  to  show,  in  his 
defense,  ^^  that  in  good  faith,  with  an  honest  purpose  to 
ascertain  the  right,  he  made  a  true  statement  of  the  facts 
to  a  professional  man."  The  court  held  this  would  be 
competent  as  bearing  upon  the  question  of  his  knowledge 
of  his  right  to  vote.  That  is  not  in  conflict  with  our  rule. 
But  it  is  in  conflict  with  a  case  decided  in  ^orth  Carolina, 
(State  V.  Boyettey  10  Iredell,  336.)  The  defendant  was  in- 
dicted there,  under  the  provisions  of  a  statute,  in  the  fol- 
lowing words :  *'  If  any  person  shall  hereafter  knowingly 
and  fraudulently  vote  at  any  election,"  &c.  The  statute 
required  six  months  residence  of  the  voter;  the  defendant 
had  resided  but  four  months.    He  offered,  on  the  trial, 


636  CASES  m  the  supreme  court. 

Haxnilton  «.  The  People. 

the  evidence  that  a  very  respectable  gentleman  had  advised 
him  that  he  had  a  right  to  vote  on  four  months'  residence. 
The  evidence  was  excluded.  The  court  held  that  the 
maxim  that  ignorance  of  the  law  excused  no  man,  applied, 
and  sustained  the  ruling.  The  same  rule  was  held  in 
State  V.  HaH^  (6  Jonen"  N.  0.  Rep.  389.)  The  court  hold- 
ing, "  the  defendant  volunlirily  gave  an  illegal  vote,  and 
necessarily  the  unlawful  purpose  attached,  prima  fade^  to 
the  act;  that  it  is  neither  an  excuse  or  justification  for 
such  an  act,  that  other  persons  thought  or  believed  it  to 
be  lawful."  And  a  like  doctrine  is  found  in  7  Blackf, 
Ind.  Rep.  607. 

We  have  thus  reviewed  all  the  cases  bearing  on  this 
question,  coming  under  our  view,  at  greater  length  than 
the  importance  of  the  particular  case  before  us  would 
seem  to  require ;  but,  so  far  as  I  can  discover,  it  is  the 
first  case  of  judicial  construction  of  the  statute  in  ques- 
tion, though  it  involves  questions  affecting  one  of  the  most 
important  privileges  of  a  citizen,  the  right  of  franchise. 
In  this  view,  its  importance  seemed  to  call  for  its  ex- 
tended examination.  The  result  is,  the  verdict  is  right, 
and  the  case  should  be  remanded  to  the  court  of  sessions 
of  Tioga  county,  to  proceed  to  carry  into  effect  the  verdict 
of  the  jury. 

Parker,  J.,  concurred  in  the  result. 

Miller,  P.  J.,  was  inclined  for  a  new  trial 

[Thibd  Dbpasthbnt,  Gbitbbal  Tbbm,  at  Albany,  October  4;  1870.    MXUmr, 
P.  J.|  and  PoTTSB  and  PabkbBi  Justices.] 
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In  an  action  to  recover  the  valae  of  a  home,  wagon,  sleigh  and  harness  sold  by 
the  defendant  on  execution,  which  property  was  claimed  to  be  exempt,  the 
plaintiff  proved  that  he  was  a  householder,  having  a  family  for  which  he  pro- 
vided ;  that  he  owned  no  other  horse,  wagon,  sleigh  of  harness ;  and  that  he 
used  the  property  for  cultivating  land,  carrying  goods  to  market,  &c. 
Sdd  that  within  the  rule  established  m  Wikoaf  v.  SauOey,  (81  N.  T.  Bep,  658,} 
the  plaintiff  had  established  the  facts  that  he  was  a  householder,  and  had  a 
family  for  which  he  provided,  and  that  he  used  the  property  in  question  as  a 
team,  for  the  support  of  his  Ikmily ;  and  that  the  evidence  was  sufficient  to 
authorize  a  jjidgment  in  favor  of  the  plaintiff. 

And  the  value  of  the  property  being  within  the  limit  allowed  by  law,  to  wit, 
$250 ;  held  that  the  same  was  exempt  from  sale  on  execution  issued  upon  a 
judgment  recovered  on  a  note  given  by  the  plaintiff  and  another  person, 
jointly,  for  the  price  of  a  horse  purchased  by  the  latter,  for  himself;  it  not 
appearing  that  such  horse  was  purchased  for,  or  used  as,  a  team,  or  a  part 
of  a  team,  by  any  one. 

Although  the  burden  of  proof  is  with  'a  party  claiming  that  property  levied 
on  was  exempt  fh>m  execution,  to  show  affirmatively  that  it  was  necessary 
for  the  support  of  his  family,  yet  it  is  not  required  that  he  should  employ 
the  word  neeetM/ryy  in  his  evidence.  It  is  sufficient  that  he  shows  &cts  that 
prove,  or  tend  to  prove,  such  necessity. 

It  is  not  necessary  for  the  plaintiff  to  show  that  he  had  not  other  articles 
exempted  by  statute,  of  the  value  of  $2&0,  or  which,  with  the  articles  men- 
tioned in  the  complaint,  exceeded  the  sum  of  $250. 

It  is  sufficient  for  the  plaintiff,  on  the  trial,  to  show  that  the  articles  levied  on, 
and  claimed  to  be  exempt,  are  enumerated  in  the  statute  as  exempt  property 
when  the  same  are  mcestary ;  and  then  to  show  them  to  be  necessary,  and 
within  the  limit  as  to  vaJue.  Neither  the  statute  nor  the  rule  of  legal  evi- 
dence calls  upon  the  plaintiff  to  prove  what  else  he  may  own. 

The  exemption  in  the  statute  was  not  made  to  depend  on  the  pecuniary  ability 
of  the  debtor. 

THIS  action  was  brought  to  recover  the  value  of  a  horse, 
wagon,  harness  and  sleigh,  all  of  the  value  of  $115, 
which  the  defendant  caused  to  be  sold  on  an  execution 

0 

issued  upon  a  judgment  in  favor  of  himself,  and  against  the 
plaintiff  and  one  John  E.  Smith.  The  plaintiff  claimed 
the  property  at  the  time  of  the  sale  as  exempt  from  levy 
and  sale  on  execution,  and  forbade  the  sale  on  that  ground, 
mentioning  each  article  by  name.     At  the  time  of  the 
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sale,  the  plaintiff  was  a  householder,  having  a  family  for 
which  he  provided.  He  owned  no  horse,  sleigh,  wagon  or 
harness  other  than  those  in  question.  He  used  the  prop- 
erty for  cultivating  land,  carrying  goods  to  Troy,  and  for 
a  variety  of  other  purposes. 

The  judgment  upon  which  said  execution  was  issued  was 
recovered  upon  a  joint  note  given  by  one  John  E.  Smith 
and  the  plaintiff,  for  the  purchase  price  of  a  horse  (but 
not  the  one  in  question)  purchased  of  the  defendant  by 
John  E.  Smith  for  himself. 

It  was  stipulated  at  the  trial  that  the  value  of  the  articles 
in  question  should  be  regarded  as  $115.  At  the  close  of 
the  testimony  the  defendant's  counsel  moved  for  a  nonsuit, 
upon  the  ground,  among  others,  that  it  did  not  appear 
that  the  plaintiff  had  not  other  property  exempt  by  law 
from  levy  and  sale  under  execution,  of  the  value  of  $250. 
The  motion  was  denied,  and  the  defendant  excepted. 

Judgment  was  entered  in  favor  of  the  plaintiff,  and  the 
defendant  appealed. 

Francis  Rising^  for  the  appellant. 

E.  L,  Furamauy  for  the  respondent 

By  the  Court,  Potter,  J.  There  is  no  conflict  of  facts 
in  this  case.  The  questions  raised  are  strictly  those  of 
law ;  they  are  questions  involving  the  construction  of  the 
statutes,  and  most  of  them  have  been  judicially  passed 
upon  by  the  courts,  whose  decisions  we  are  bound  to  re- 
gard and  adopt.  The  statute,  the  construction  of  which 
is  most  particularly  called  in  question,  is  the  statute  of 
1842,  as  amended  in  1866.  The  statute  of  1842  was  an 
amendment  of  the  Bevised  Statutes;  adding  thereto  an 
exemption  to  the  amount  of  $150,  of  necessary  household 
furniture,  and  working  tools,  and  team  owned  by  any  per- 
son being  a  householder  or  having  a  family  for  which  he 
provides ;  with  a  proviso  that  such  exemption  should  not 
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extend  to  any  execution  issued  on  a  demand  for  the  pur- 
chase money  of  such  furniture,  tools  or  team,  or  articles 
now  enumerated  by  law.  The  amendment  of  1866,  ex- 
tended this  exemption  to  professional  instruments,  fur- 
niture and  library,  necessary  food  for  a  team  for  a  period 
not  exceeding  ninety  days,  and  a  sewing  machine,  and 
also  extended  the  valice  of  such  exempted  property  to 
$250.  In  other  respects,  the  phraseology  of  the  law  of 
exemption  has  not  changed  so  as  to  require  any  change 
of  construction. 

The  defendant  insists  that  the  plaintiff  having  united  in 
a  joint  note  with  one  John  E.  Smith,  for  the  purchase  of  a 
horse,  though  as  surety,  upon  the  recovery  of  a  judgment 
on  such  note,  and  execution  issued  thereon,  the  plaintiff's 
team  was  not  exempt,  because  the  note  was  given  far  pur- 
chase money  of  a  team.  The  answer  to  this  objection  is, 
that  it  nowhere  appears  that  the  horse  so  purchased,  and 
for  which  the  note  was  given,  was  used  in  a  team  by  any 
one^  or  that  he  was  purchased  for  a  team,  or  a  part  of  a 
team.  On  the  contrary,  John  E.  Smith,  the  purchaser, 
was  a  single  man.  The  horse  sued  for  was  not  the  same 
horse  so  purchased,  and  the  proviso  in  the  statute  is  con- 
fined to  the  purchase  money  for  stich  team;  that  is,  the 
team  so  purchased.  And  it  has  been  held  at  general 
term,  in  the  fifth  judicial  district,  by  an  able  court,  that 
the  surety  in  a  note  given  for  the  purchase  of  property,  is 
not,  within  the  meaning  of  the  act  of  1842,  a  purchaser. 
{Davis  V.  Peabodt/y  10  Barb,  94.)  And  this  principle, 
though  arising  under  a  different  statute,  is  sustained  in 
the  Court  of  Appeals,  in  Vilas  v.  JoneSy  (1  N.  T.  Rep. 
278.)  This  view  of  interpreting  the  statute  is  according 
to  the  most  obvious  and  natural  import  of  its  object  and 
intent.  There  has  been  some  confiict  of  opinion  as  to 
questions  arising  under  this  statute,  but  among  the  latest 
of  the  cases  is  that  of  Wilcox  v.  Hawleyy  in  the  Court  of 
Appeals,  (31  N,  T,  Bep.  658,)  where  most  of  the  questions 
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arising  in  this  case  have  been  fully  considered.  Within 
the  rale  in  that  case,  the  plaintiff  in  the  case  before  us, 
established  the  facts  that  he  was  a  householder,  and  had 
a  family  for  which  he  provided,  and  that  he  used  the 
property  in  question,  as  a  team,  for  the  support  of  his 
family ;  and  its  value  was  within  the  limit  allowed  by  law, 
to  wit,  ^250,  and  he  claimed  the  exemption,  and  forbade 
the  sale,  on  that  ground. 

The  remaining  questions  in  the  case  arise  on  the  mo- 
tion to  nonsuit,  made  by  the  defendant,  on  the  grounds, 
1st  That  the  plaintiff  had  not  shown  that  the  various 
articles  mentioned  in  the  complaint,  and  claimed  as  ex- 
empt from  execution,  were  necessary  to  the  plaintiff  for 
the  support  of  his  family.  2d.  That  the  plaintiff  had  not 
shown  that  he  had  not  ottier  articles  exempted  by  the 
statute  of  1842,  and  the  acts  amendatory  thereof,  which, 
with  the  articles  mentioned  in  hip  complaint,  exceeded 
the  sum  of  $250.  3d.  That  the  plaintiff  had  not  shown 
that  he  had  not  other  property  exempted  by  said  act,  of 
the  value  of  ^250. 

1.  As  *to  the  first  objection,  I  do  not  think  it  is  well 
taken.  While  it  is  true  that  the  burthen  of  proof,  in  such 
case,  is  with  the  party  claiming  the  exemption,  to  show 
affirmatively  that  it  is  necessary,  it  is  not  required  that 
the  plaintiff  should  employ  this  word,  neeeaaaryy  in  his 
evidence;  it  is  sufficient  that  he  show  facts  that  prove, 
or  tend  to  prove,  this  necessity  to  the  jury,  or  to  the  court. 
{Qrtffin  y.  Sutherland^  14  Barb.  459,  per  Parker,  J,  WiUon 
V.  HUisy  1  Denioy  462.)  There  was  sufficient  evidence  in 
this  case,  before  the  justice,  to  authorize  his  judgment,  in 
this  regard. 

2.  I  think  the  second  objection  has  no  merit  in  it  It 
is  quite  immaterial  whether,  or  not,  the  plaintiff  has  not 
other  articles  beside  those  levied  on,  also  exempted  by 
statute,  which,  with  those  claimed  in  the  action,  exceed 
$250.     The  statute  limits  the  exemption  by  enumerating 
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the  articles  which,  within  the  value  of  $250,  are  exempt, 
and  if.  the  articles  so  enumerated  exceed  that  limit  of 
$250,  the  debtor  may  elect  which  description  of  property 
he  will  have  exempted,  if  this  election  is  made  within  a 
reasonable  time.  {Seaman  v.  Ltieey  23  Barb,  242,  sustained 
by  Mason, «/.,  Id.  252.  Lockwood  v.  Tounglove,  27  Barb. 
506,  508,  per  Johnson, «/".) 

3.  The  third  objection  falls  within  the  rule  laid  down 
under  the  second.  It  was  sufficient  for  the  plainti£^  on 
the  trial,  to  show  that  the  articles  levied  on,  and  claimed  to 
be  exempt,  are  enumerated  in  the  statute  as  exempt  prop- 
erty, when  neqessary,  and  then  show  them  to  be  necessary, 
and  within  the  limit  as  to  value.  Neither  the  statute,  nor 
the  rule  of  legal  evidence,  calls  upon  the  plaintiff  to  prove 
what  else  he  may  own.  In  Wheeler  v.  Cropsey,  (5  How. 
Ft,  288,)  the  court,  at  general  term,  in  the  third  district, 
said :  "  We  think  the  team  of  every  teamster,  and  of  every 
other  man,  where  it  is  necessary  to  his  use,  is  exempt, 
although  the  owner  may  be  worth  thousands  of  dollars  in 
money,  or  in  other  property."  This  view  was  adopted  by 
the  Court  of  Appeals,  in  Wilcox  7.  Hawley,  (31  N.  T,  658.) 

The  exemption  in  the  statute  was  not  made  to  depend 
on  the  pecuniary  ability  of  the  debtor ;  it  is  a  benign  and 
remedial  statute,  enacted  for  the  benefit  of  families,  from 
the  highest  motives  of  public  policy,  and  it  is  the  duty  of 
courts  to  see  to  it  that  its  humane  provisions  shall  not 
be  defeated  by  technicalities.  Being  remedial,  its  lan- 
guage is  always  to  be  so  construed  as  to  give  effect  to  the 
end  the  legislature  had  in  view  in  its  enactment ;  and  it 
is  the  duty  of  courts,  if  possible,  to  prevent  a  failure  of 
the  remedy  intended. 

If  we  are  right  in  our  review  of  this  case,  the  judgment 

should  be  affirmed. 

Judgment  affirmed. 

[Third  Dbpabthbnt,  Gbnbbal  Tbrh,  at  Ogdensburgh,  NoTember  l,  1870. 
MUler,  P.  J.,  and  Fott^  and  Tath^r,  Justices.] 
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Bennbtt  v8.  Coopeb  and  others. 

A  county  oonrt  most  b«  held  at  the  place  appointed  by  law.  In  mattere  re- 
quiring notice,  the  county  judge  cannot  hold  an  actjoumed  court  at  his 
chambere. 

Where  a  county  judge  adjourned  the  court  to  his  chambers,  and  there  heard 
all  the  proceedings  for  the  discharge  of  an  insolvent,  and  granted  the  dis- 
charge ;  held  that  the  same  W9b  void. 

THIS  was  an  Action  on  a  bond  given  for  the  jail  limits, 
and  was  tried  at  the  Greene  circuit,  November,  1870, 
without  a  jury.  Isaac  M.  Cooper,  one  of  the  defendants, 
had  been  taken  on  execution  against  the  person,  and  had 
given  this  bond,  for  the  limits.  He  afterwards  went  be- 
yond the  limits,  and  the  bond  was  assigned  by  the  sheriff 
to  the  plaintiff,  who  brought  this  action.  The  defense 
was  that  Cooper  was  discharged  by  the  county  court,  prior 
to  the  escape.  The  question  was  on  the  validity  of  the 
discharge ;  and  the  alleged  ground  of  invalidity  was,  that 
all  the  proceedings  were  had  at  the  office  of  the  county 
judge,  at  a  so  called  adjourned  county  court. 

A.  (7.  Ghiswoldj  for  the  plaintiff. 

Olnet/  dh  King^  for  the  defendants. 

Learned,  J.  There  was  a  regular  term  of  the  county 
court  held  in  September,  1868.  On  the  10th  of  September 
an  entry  was  made  in  the  minutes,  in  these  words :  "Court 
adjourned  to  19th  instant,  at  10  A.  M.,  at  chambers  of 
judge."  The  first  proceedings  for  the  discharge  were  on 
the  19th  of  September,  at  the  county  judge's  office;  and 
the  final  proceedings  were  on  the  21st  of  the  same  month, 
at  the  same  place.  There  was  no  term  of  the  court  until 
December.  It  was  claimed  that  on  one  or  two  occasions, 
during  these  proceedings,  the  attorney  for  the  plaintiff 
was  present    But  he  did  not  formally  appear,  nor  intend 
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to  appear.  If  he  had  appeared  in  the  proceedings,  it  is  pos- 
sible that,  under  section  31  of  the  Code,  his  appearance 
would  have  waived  a  notice;  and  that  thus  the  county 
court  might  have  been  considered  to  be  in  session  at  the 
time  when  the  proceedings  were  had. 

But  there  was  no  appearance;  and  the  question  remains 
simply  as  to  the  power  of  the  court  to  adjourn  to  the 
judge's  chambers  and  act  there  as  a  court,  in  matters  re- 
quiring notice. 

The  same  section  (31)  requires  the  terms  of  the  court  to 
be  held  at  the  places  designated  by  statute. 

By  the  law,  as  it  stood  prior  to  the  constitution  of  1846, 
the  courts  of  common  pleas,  in  all  cases  not  specially 
provided  for,  were  to  be  held  at  the  court  houses  in  the 
respective  counties.  (2  B.  S,  marg.  p.  215,  §  21,  part  3, 
ch.  1,  titU  5.)  The  constitution  of  1846  substituted  county 
courts  for  courts  of  common  pleas.  (Art.  6,  §  14.  Art.  14, 
§  5.)  The  legislature,  in  the  following  year,  provided  that 
the  terms  of  the  county  courts  should  be  held  at  the  court 
house,  or  other  usual  place  of  holding  courts  of  common 
pleas.     (Sess.  Laws  1847,  ch.  280,  §  26.) 

The  distinction  in  the  Supreme  Court,  between  business 
which  can  be  d6ne  at  chambers  and  that  which  must  be 
done  at  term,  is  familiar,  and  is  often  recognized  in  the 
Code.  (See  §§  27  and  401,  subd.  3.)  It  is  true  tliat  this 
distinction  has  practically  been  somewhat  obliterated  by 
the  last  clause  of  section  24,  authorizing  the  adjournment 
of  a  special  term  to  chambers ;  and  by  the  practice  which 
has  grown  up  under  that  section,  and  which  has  been  re- 
cognized in  the  2%e  People  v.  Central  City  Bankj  (58  Barb. 
412.)  But  I  see  no  authority  to  extend  that  power  to  the 
county  court.  Indeed,  section  31  implies  that  in  proceed- 
ings of  which  notice  must  be  given,  the  court  is  not  always 
open.  Of  course  I  have  no  doubt  that  the  proceedings  in 
this  case  were  conducted  as  fairly  as  they  would  have  been 
in  open  court.    Of  this  the  high  character  of  the  judge  is 
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ample  guaranty.  Still  I  think  that  the  law  requires  the 
county  court  of  Greene  to  be  held  at  the  court  house ;  and 
that  there  is  wisdom  in  giving  that  publicity  to  legal  pro- 
ceedings which  they  cannot  so  well  have  in  the  office  of 
the  judge.  To  allow  the  court  to  be  adjourned  to  the  office 
of  the  judge,  and  there  continued  from  time  to  time,  as 
was  done  in  this  case,  is  practically  to  repeal  section  31  of 
the  Code. 

I  shall,  therefore,  hold  that  the  plaintiflf  is  entitled  to 
recover. 

[GsBBSB  Spbcial  Tbrh,  November  21,  1870.    Learned^  Jostioe.] 


Phillips  t;^.  Thb  Renssblaer  and  Saratoga  Railroad 

Company. 

In  an  action  to  recover  damages  for  a  personal  injury  occasioned  by  negligence, 
if  the  facts  proved  establish  negligence  on  the  part  of  the  defendant,  the 
conrt  should  not  order  a  nonsnit,  unless  the  conduct  of  the  plaintiff  was, 
per  My  negligence  contributing  to  the  injury. 

It  is  the  duty  of  a  passenger  who  intends  taking  the  cafs,  upon  a  railroad,  to 
use  reasonable  diligence  in  inquiring  as  to  the  time  and  manner  of  entering 
and  taking  his  seat  therein.  But  if  the  railroad  company  has  made  no  rules 
and  regulations  on  that  subject;  or,  if  made,  has  given  them  no  publicity 
by  signs,  card-boards  or  other  notices,  as  to  a  particular  station  at  which  they 
receive  and  discharge  passengers ;  then  the  case  is  left  to  be  settled  by  the 
common  law  duties  and  obligations  of  the  railroad  corporation,  and  the 
rights  of  the  passenger  who  has  purchased  a  ticket  and  is  entitled  to  be  car- 
ried therefor,  in  the  cars. 

In  such  a  case,  the  passenger  is  left  to  find  out,  as  best  he  can,  as  to  the  side, 
and  place,  and  time,  at  which  he  may  enter  the  cars ;  and  he  is  justified  in 
relying  upon  his  observation  of  the  custom  of  the  company  on  prior  occa- 
sions, as  to  the  time,  place  and  manner  of  receiving  and  discharging  passen- 
gers at  the  same  place,  and  may  assume  such  to  be  the  rules  and  regulations 
of  the  company,  in  that  respect,  and  act  upon  that  assumption,  provided  he 
acts  with  such  prudence  and  care  as  a  reasonable  man  is  bound  to  exercise. 

Where  there  was  an  absence  of  any  passenger  platform,  to  indicate  the  proper 
place  for  passengers  to  enter  the  cars ;  and  though  there  was  a  narrow  plank 
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walk  on  the  east  side  of  the  track,  it  was  the  custom  of  the  railroad  com- 
pany to  receive  and  discharge  passengers  on  both  sides  ]  and  the  plaintiff 
himself,  on  former  occasions,  had  been  received  and  discharged  on  the  east 
side  of  the  track,  as  had  other  passengers,  all  along,  for  a  distance  of  over 
200  feet ;  Hdd  that  the  company  having  permitted,  if  they  had  not  actually 
adopted,  this  method  of  receiving  passengers  at  the  station  in  question,  they 
must  be  regarded  as  responsible  for  the  safety  of  the  regulation.  That  it 
amounted  to  an  invitation,  at  least  to  those  who  had  been  thus  received  and 
discharged,  to  enter  the  cars  upon  either  side  of  the  track. 

Although,  ordinarily,  the  conceded  fact  that  a  passenger  attempting  to  get 
upon  a  train  while  it  is  in  motion,  is,  per  m,  such  an  act  of  negligence  on  his 
part,  as  to  bar  a  recovery  for  injuries  sustained,  yet  this  is  not  an  invariable 
rule.  What  is  common  or  ordinary  neglect,  is  much  more  matter  of  fact  than 
of  law.  And  in  such  a  case,  where  the  negligence  of  the  plaintiff  is  claimed 
to  have  contributed  to  the  iivjury,  all  the  &ct8  and  circumstances  constitut- 
ing negligence,  or  those  that  are  proper  to  be  considered,  should  be  left  to 
the  jury. 

Where  the  plunfaff  offered  to  prove  that  before  the  time  of  the  ii^ury  sued  for, 
he  had  got  on  and  off  the  cars,  at  that  place,  when  they  stopped  no  more 
than  they  did  at  the  time  in  question ;  and  that  he  had  knowledge  that  they 
frequently  did  not  stop,  any  more  than  to  slow  down  as  they  did  at  this 
time ;  JIM  that  the  judge  erred  in  r^ecting  the  evidence  offered,  and  direct- 
ing a  nonsuit  That  he  should  have  submitted  the  testimony  to  the  jury, 
upon  a  proper  charge  as  to  the  law.    Millbb,  P.  J.,  dissented. 

THIS  was  a  motion  by  the  plaintiff  to  set  aside  a  nonsait 
granted  by  Justice  Hogeboom  at  the  Albany  circuit, 
in  1866,  and  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries,  alleged  to  have  been  sustained  by  the  plaintiff  on 
the  25th  of  April,  1865,  at  West  Troy,  in  consequence  of 
the  negligence  of  the  defendant.  The  accident  occurred 
on  the  day  of  the  public  funeral  of  President  Lincoln,  at 
Albany. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant 
asked  for  a  nonsuit,  upon  the  following  grounds: 

Ist  That  the  testimony  shows  no  negligence  on  the 
part  of  the  defendant. 

2d.  That  from  the  undisputed  evidence,  the  plaintiff 
was  guilty  of  negligence. 


646        CASES  IN  THE  SUPREME  COURT. 

Phillips  9.  Rensselaer  and  Saratoga  Railroad  Company. 

3d.  That  the  evidence  shpws  that  the  plaintiff  was  not 
free  from  negligence. 

4th.  That  the  evidence  fails  to  show  negligence  on  the 
part  of  the  defendant,  or  freedom  from  negligence  on  the 
part  of  the  plaintiff. 

5th.  That  upon  the  whole  case  the  plaintiff  cannot  re- 
cover. 

The  court  refused  to  grant  this  application,  but  at  the 
conclusion  of  the  testimony  the  counsel  for  the  defendant 
renewed  his  motion  for  a  nonsuit  or  dismissal  of  the  com- 
plaint on  the  same  grounds  as  before  stated,  which  was 
resisted  by  the  counsel  for  the  plaintiff,  who  claimed  that 
the  whole  case,  and  especially  all  the  questions  of  negli- 
gence involved  in  the  case,  should  be  submitted  to  the 
jury.  His  honor  thereupon  granted  the  motion  for  a  non- 
suit, to  which  the  counsel  for  the  plaintiff  excepted. 

On  motion  of  the  plaintiff's  counsel,  the  court  ordered 
that  the  plaintiff  should  have  sixty  days  to  make  a  case, 
with  exceptions,  and  that  the  same  should  be  heard  in  the 
first  instance  at  the  general  term,  with  a  stay  of  proceed- 
ings in  the  meantime. 

The  material  facts  sufficiently  appear  in  the  opinion  of 
the  court 

L.  Tremaifij  for  the  plaintiff. 

J.  H.  Reynolds^  for  the  defendant 

Potter,  J.  Two  leading  features  in  this  case  were 
presented  to  the  judge  on  the  trial,  upon  the  evidence,  and 
upon  which  he  was  called  to  decide  as  questions  of  law, 
viz  :  1st  "Whether  the  defendant  had  been  guilty  of  negli- 
gence; if  so,  then  2d.  Whether  the  plaintiff  had  been 
guilty  of  such  negligence  on  his  part  as  to  preclude  his 
right  to  recover  damages.  These  questions  of  law  still 
depend  upon  the  evidence  in  the  case,  and  require  exam- 
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ination  oy  this  court,  upon  the  review.  This  review  is  to 
be  made  in  the  light  of  a  well  settled  doctrine  of  law,  that 
when  there  are  facts  that  tend  to  show  negligence,  which 
are  controverted  questions  of  fact,  the  case,  is  one  for  the 
jury ;  unless  the  act  is  negligence  per  w,  or  the  weight  of 
evidence  is  so  preponderating  that  the  court  would  set 
aside  a  verdict  founded  upon  it.  So,  also,  to  justify  a 
nonsuit,  all  disputed  facts  are  to  be  decided  in  favor  of 
the  plaintiff' and  all  presumptions  and  inferences  which 
the  plaintiff  had  a  right  to  ask  from  the  jury,  are  to  be 
conceded  to  him.  (Oook  v.  N,  T.  Cent  Bailrctod  Ob.,  3  Keyes^ 
4t76.  Solmes  v.  Rutgers  Fire  Ins,  Cb.,  Id,  419.  People  v. 
Boe,  1  Hill,  471,  n.  a.    Foot  v.  Wiewall,  14  John.  304.) 

The  case  shows  that  the  injury  to  the  plaintiff  occurred 
in  April,  1865,  (upon  the  day  of  the  funeral  of  the  deceased 
President  Lincoln  at  Albany,)  at  the  village  of  "West  Troy. 
A  large  concourse  of  people  were  waiting  at  that  place  to 
be  carried  to  Albany.  One  train  going  in  that  direction, 
filled  with  passengers,  had  passed  without  stopping,  though 
they  slowed  a  little,  and  as  they  passed  some  one  hallooed 
from  the  cars,  that  there  was  to  be  another  train  along. 
There  was  evidence  that  when  the  second  train  came  along, 
there  were  one  or  two  hundred  people  at  West  Troy, 
waiting  to  take  the  cars.  There  was  a  station  house  on 
the  west  side  of  the  track,  at  which  tickets  were  sold,  on 
that  day,  but  usually  no  tickets  were  sold  at  that  station. 
Passengers  were  received  and  discharged  at  that  station, 
sometimes,  by  slowing  the  cars,  without  stopping,  though 
certain  of  the  trains,  two  at  least,  were  advertised  to  stop, 
and  did  stop.  Passengers  were  received  and  discharged 
upon  both  sides  of  the  track,  east  and  west,  as  much  on 
one  side  as  the  other.  The  station  house  was  between 
Union  street  on  the  north,  and  Genesee  street  on  the  south, 
which  streets  run  easterly  and  westerly,  and  are  between 
200  and  300  feet  apart.  Passengers,  before  that  time,  had 
been  received  and  discharged  at  Genesee  street,  and  be- 
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tween  that  and  Union  street,  along  the  track.  On  the 
day  in  question  the  waiting  passengers  were  all  along 
the  track  between  Genesee  and  Union  streets ;  the  largest 
proportion  on  the  west  side;  some  fifty  or  about,  went 
over  on  the  east  side.  On  the  east  side  of  the  track 
there  was  a  freight  platform  above  thirty  feet  in  length, 
erected  by  the  defendant  and  used  for  freight;  above  three 
feet  in  height,  made  by  driving  heavy  posts  into  the  ground 
and  timbers  nailed  to  them,  and  plank  floor  thereon. 
"When  constructed  it  was  sixteen  inches  from  the  body  of 
the  cars  that  passed,  but  by  carts  backing  against  it,  it  had 
been  shoved  over  towards  the  track,  so  that  on  the  day  in 
question,  its  distance  from  the  cars  was  less  than  seven 
inches.  The  train  in  question  was  a  very  long  one,  had 
commenced  slowing,  and  at  the  time  was  under  slow  mo- 
tion. There  was  a  call  from  the  cars,  "  West  Troy  station," 
before  any  attempt  to  get  on;  the  plaintiflTand  his  brother 
were  among  the  passengers  on  the  east  side  of  the  track, 
the  plaintiff  having  previously  bought  his  ticket,  and  very 
*  soon  before  the  arrival  of  the  cars,  having  gone  over  to 
the  east  side  of  the  track,  thinking  there  would  be  a  better 
chance  to  get  on.  After  the  station  was  called,  tBe  plain- 
tiff  attempted  to  get  on  the  cars;  people  were  jumping  on 
all  along  the  train,  on  both  sides  of  the  track.  Where 
the  plaintiff  attempted  to  get  on,  was  the  fourth  or  fifth 
car  from  the  locomotive  engine,  and  was  at  the  distance 
of  two  cars'  length  from  the  freight  platform.  The  plain- 
tiff did  not  know  that  there  was  any  particular  place  or 
side  from  which  to  get  on ;  in  attempting  to  get  on  he 
took  hold  of  the  iron  handles  of  the  cars  and  stepped  up  on 
the  first  step.  There  were  two  men  ahead  of  him,  on  the 
car,  so  he  could  not  get  any  further  up  the  steps ;  the  cars 
were  then  jerked  ahead,  and  jerked  the  plaintiff  from  the 
steps,  but  he  did  not  let  loose  from  the  handle  of  the  iron 
rod ;  he  recovered  back  on  the  step,  but  had  no  more  than 
recovered  back,  before  he  was  knocked  oft' by  this  freight 
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platfonn  and  rolled  along  between  the  car  and  the  plat- 
form, from  which  he  received  the  injury  for  which  he 
brought  the  action. 

The  above  may  be  regarded  as  the  facts  which,  by  the 
rule  we  have  above  laid  down,  (though  there  is  evidence 
controverting  them,)  the  judge  was  bound,  on  a  motion 
to  nonsuit,  to  regard  as  the  facts  in  the  case ;  because  they 
were  testified  to  by  witnesses  competent  and  unimpeached, 
If  these  facts  establish  negligence  on  the  part  of  the  de- 
fendant, the  judge  should  not  have  nonsuited,  unless  the 
conduct  of  the  plain  tiff  was,  perscj  negligence,  contributing 
to  the  injury.     This  is  the  question  first  to  be  considered. 

Ist.  As  to  the  negligence  of  the  defendant. 

There  is,  no  doubt,  a  common  law  duty  devolving  upon 
railroad  companies  to  provide  safe  and  reasonable  accom- 
modations at  their  stations,  or  at  the  places  where  they 
receive  and  discharge  their  passengers ;  and  they  possess 
the  power  to  make  all  reasonable  rules  and  regulations  as 
to  the  time,  place  and  manner  in  which  paBsengers  shall 
enter  and  be  discharged  from  the  cars,  and  such  rules  and 
regulations  may  be  made  public,  or  be  otherwise  made 
known,  by  signs,  card-boards,  or  notices  posted  at  their 
stations,  or  in  their  cars,  or  by  the  conductors  or  other  agents 
who  have  charge  of  the  cars,  and  I  think  it  is  equally  the. 
duty  of  the  passenger  who  intends  taking  the  cars,  to  make 
reasonable  diligence  or  inquiry  as  to  the  time  and  manner 
of  entering  and  taking  his  seat  therein.  But  if  the  rail- 
road company  shall  make  no  such  rules  and  regulations,  or 
if  made,  shall  give  them  no  publicity,  by  signs,  card-boards, 
or  other  notices,  as  to  a  particular  station  at  which  they 
receive  and  discharge  passengers,  then,  I  think,  the  case 
is  left  to  be  settled  by  the  common  law  duties  and  obliga- 
tions of  the  railroad  corporation  and  the  rights  of  the  pass- 
enger  who  has  purchased  a  ticket  and  is  entitled  to  be 
carried  therefor  in  their  cars.  In  such  case,  the  passenger 
is  left  to  find  out,  as  best  he  can,  as  to  the  side,  and  place, 
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and  time;  at  which  he  may  enter  the  cars,  and  I  think  he 
is  justified  in  relying  upon  his  observation  of  the  custom 
of  the  company  on  prior  occasions,  as  to  the  time,  place 
and  manner  of  receiving  and  discharging  passengers  at  the 
same  place^  and  may  assume  such  to  be  the  rules  and 
regulations  of  the  company  in  that  regard.  I  think,  also, 
the  passenger  is  justified  in  presuming,  in  this  case,  that 
the  whole  space  upon  either  side  of  the  track,  at  which  it 
has  been  the  custom  of  the  railroad  company  to  receive 
and  discharge  passengers  at  that*  locality,  is  not  only  a 
proper  place  to  enter  the  cars,  but  that  he  may  also  assume 
that  such  places  are  according  to  the  rules  Bnd  regulations 
of  the  railroad  company  and  are  safe  for  that  purpose,  if, 
in  so  attempting  to  enter,  he  acts  with  such  prudence  and 
care  as  a  reasonable  man  is  bound  to  exercise. 

Applying  these  rules  to  the  case  before  us,  here  was  the 
absence  of  any  published  rules  and  regulations  as  to  these 
particulars,  except  in  the  newspapers.  There  was  the 
absence  of  a  passenger  platform,  to  indicate  the  proper 
place  for  passengers  to  enter  the  cars ;  and  though  there 
was  a  narrow  plank  walk  on  the  west  side  of  the  track,  it 
was  the  custom  of  the  company  to  receive  and  discharge 
passengers  on  both  sides ;  and  the  plaintifi;*  himself,  on 
former  occasions,  had  been  received  and  discharged  on 
the  east  side  of  the  track,  as  had  other  passengers,  all 
along  from  Genesee  street  to  Union  street^  a  distance  of 
about  two  hundred  feet  in  length.  It  was  the  defend- 
ants who  had  permitted,  if  they  had  not  actually  adopted, 
this  way  of  receiving  their  passengers  at  this  station,  and 
they  must  be  regarded  as  responsible  for  the  safety  of  the 
regulation.  It  amounted  to  an  invitation,  at  least  to  those 
who  had  been  thus  received  and  discharged,  to  enter  the  cars 
upon  either  side  of  the  track.  At  common  law,  the  carrier 
must  use  due  care  not  only  in  conveying  his  passengers  upon 
the  journey,  but  in  all  preliminary  matters,  such  as  their  re- 
ception into  the  cars,  and  for  their  accommodation  while 
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waiting  for  it.  This  accommodation  while  waiting,  of 
course,  means  for  all  ordinary  occasions.  They  are  liable 
for  any  defects  or  obstacles  which,  being  left  by  their  neg- 
ligenee  in  the  path  of  the  passenger  on  his  way  to  or  from 
the  cars,  cause  an  injury  to  him.  "  {Warren  v.  Fitchhurgh 
Railroad  Co,^  8  AUeUy  227,  231.  Sherman  dk  Redfield  on 
Negligence^  §  275.)  A  common  carrier,  by  the  very  nature 
of  his  employment,  invites  the  public  to  enter  into  his 
vehicles,  and  is  liable  for  the  negligence  of  his  servants 
in  taking  passengers  aboard  of  his  vehicle.  {Drew  v. 
Sixth  Av.  Railroad  Co,,  26  N.  Y.  Rep.  49.)  He  must  allow 
his  passengers  a  reasonable  time  in  which  to  get  on  and 
oflf.  (Fairmont  v.  Stattler^  54  Penn.  St.  375.)  He  is  re- 
sponsible for  an  injury  resulting  from  the  slightest  motion 
of  his  vehicle  during  the  entrance  or  exit  of  a  passenger, 
unless  such  motion  was  caused  by  circumstances  over 
which  he  had  no  control,  or  unless  he  had  no  notice  of 
the  passenger's  movement  {Nichols  v.  Sixth  Av,  Railroad 
Co.^  38  N.  Y.  Rep.  181.)  ^  And  in  f^U  such  cases,  when  the 
facts,  or  inferences  to  be  drawn  from  them,  are  in  some  de- 
gree doubtful,  the  only  proper  rule  is,  to  submit  the  whole 
matter  to  the  jury,  with  proper  instructions.  (Jd.,  per 
Miller^  J.)  The  carrier  must  also  use  prudence  in  start- 
ing, and  not  set  off  with  a  sudden  jerk  which  contrib- 
utes to  the  injury.  (Lucas  v.  New  Bedford^  ^c.  Railroad 
Oo.y  6  Gfratfj  64,  67.)  These  views  relate  chiefly  to  the 
question  of  negligence  of  the  defendants.  Upon  the 
whole  view  of  the  circumstances  of  this  case,  I  concur  in 
the  opinion  of  Justice  Hogeboom,  in  McOrath  v.  Hudson 
River  Railroad  Co.^  (19  How,  Pr,  214, ^c.,)  "that  what  con- 
stitutes negligence  is  often,  perhaps  generally,  a  difficult 
question  to  decide.  It  is  determined,  for  the  purposes  of 
a  court  and  jury,  by  an  inference  of  the  mind  from  the 
facts  of  the  case;  and  as  minds  are  differently  constituted, 
the  inferences  from  a  given  state  of  facts  will  not  always  be 
the  same.     The  facts  may  be  so  clear  and  decided  that  the 
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inference  of  negligence  is  irresistible;  but  when  either 
the  facts  or  the  inference  to  be  drawn  from  them  are  in 
any  degree  doubtful,  the  better  way  is  to  submit  the  whole 
matter  to  a  jury.  This  is  the  more  necessary  in  cases  of 
negligence^  because  of  the  great  variety  of  considerations 
which  enter  into  that  question."  Upon  this  point,  there- 
fore, I  am  of  opinion  that  the  order  to  nonsuit  was  error. 
2.  As  to  negligence  of  the  plaintiff.  It  is  claimed 
that  the  conceded  fact,  that  the  plaintiff  attempted  to  get 
on  the  train  while  it  was  in  motion,  was,  per  se^  such  an 
act  of  negligence  on  his  part  as  to  bar  a  recovery.  Ordin- 
arily, I  think  this  proposition  would  be  sustained,  as 
sound;  but  it  is  not,  I  think,  an  invariable  rule.  The 
contrary  has  been  held.  What  is  common,  or  ordinary 
neglect,  is  much  more  matter  of  fact  than  of  law.  (Start/ 
on  Bail  §  11.)  "  Whether  a  plaintiff  has  been  guilty  of 
negligence,  and  thereby  contributed  to  the  injury  he  sus- 
tained, was  a  question  of  fact  for  the  jury."  {Began  v. 
Eighth  Av.  Railroad  Co., ,15  N.  ¥.  Rep,  380,  per  Paige^  J.) 
"  There  was  evidence  on  both  sides."  "  It  by  no  means 
follows,  that  because  there  is  no  conflict  in  the  testimony 
the  eourt  is  to  decide  the  issue  on  a  question  of  law."  {Ire-- 
land  V.  Flank  R.  Go,,  13  N,  Y.  533, per  Johmon,  J,)  "What 
is  gross  negligence,  depends  upon  the  particular  circum- 
stances of  each  case."  {NoUon  v.  We9t  Railroad  Co,,  15  N,  T. 
44:9, per  Selden,  J.)  Without  multiplying  cases  of  this  char- 
acter, which  are  numerous,  it  might  perhaps  be  said,  that 
in  a  case  where  a  railroad  company  had  their  published 
cards  or  time  tables,  and  their  stations  at  which  they  sold 
tickets,  and  regularly  stopped  a  given  time;  with  all 
the  conveniences  of  rooms,  platforms  and  other  arrange- 
ments, from  which  the  passenger,  by  reasonable  inquiry, 
and  from  the  outward  indications,  could  know  the  estab- 
lished regulations  of  the  railroad  company,  as  to  the  times 
of  stopping  and  starting,  he  would  be  entitled  to  little 
consideration  should  he  attempt  to  enter  the  car  while 
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the  train  was  moving;  and  should  he  sue  for  an  injury  so 
happening,  if  there  is  any  case  of' negligence  for  which  a 
nonsuit  should  be  granted,  that  would  be  a  case.  But  if, 
from  motives  of  extreme  economy  of  expense,  a  railroad 
company  omits  the  ordinary  conveniences  of  a  ticket  sta* 
tion,  and  safe  and  convenient  arrangements  for  waiting 
passengers ;  and  if^  to  save  time,  they  receive  and  discharge 
passengers  while  the  train  is  in  slow  motion;  they  can 
hardly  allege  negligence  against  one  whom  they  have  so 
received  and  discharged,  if  he  but  repeats  an  act  which 
is  only  in  conformity  to  their  custom ;  and  this  case  illus* 
trates  the  soundness  of  the  rule,  that  negligence  in  such 
particulars  is  a  question  of  fact  which  belongs  to  the  jury. 
True,  there  is  evidence  that  this  train  of  cars  actually 
stopped  at  this  station,  and  there  is  also  evidence  that  it 
was  advertised  to  stop  at  that  time,  on  that  day ;  but  it 
does  not  appear  that  the  plaintifi'  knew  that  fact  It  is 
also  true  that  two,  of  the  five  or  six  regular  trains  a 
day,  were  advertised,  in  the  newsj)aper8,  to  stop,  and  did 
stop  as  advertised;  but  it  also  appears  that  the  other 
trains,  not  advertised  to  stop,  did  receive  and  discharge 
passengers  along  the  track  on  either  side,  by  slowing  the 
train  for  that  purpose,  without  stopping.  I  am  stating 
the  evidence  on  this  point  as  the  court  was  bound  to  re- 
gard it  on  a  motion  for  nonsuit,  conceding  it  to  have 
been  strongly  controverted,  only  to  show  the  propriety  of 
having  it  submitted  to  the  jury  under  a  proper  charge 
from  the  judge. 

This  point,  it  must  also  be  conceded,  had  features  in  it 
unfavorable  to  the  plaintiff,  as  matters  of  fact.  Although 
he  attempted  to  enter  the  car  at  two  cars'  length  distant 
from  the  freight  platform,  yet  he  knew  the  cars  were  in 
motion  at  the  time,  and  he  could  not  be  sure,  in  such  a 
crowd  and  confusion,  that  he  could  enter  before  he  might 
encounter  this  freight  platform ;  and  it  might  with  pro- 
priety be  urged  as  a  fact  to  a  jury,  that  having  eyes  to  see, 
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and  judgment  to  exercise,  it  was  negligence  m  him  to 
risk  himself  in  the  attempt  to  get  in^  y^ith  sach  danger  in 
view.  'So  it  woald  be  fair  argument  to  reply  that  one 
train  had  just  passed,  so  full  that  it  would  not  stop ;  that 
a  large  crowd  were  waiting,  all  anxious  to  get  in,  on  ac- 
count of  its  being  an  extraordinary  occasion,  to  see  a 
pageant  which  all  desired  to  witness;  that  the  fear  of 
'  being  left,  and  seeing  the  rush  of  the  crowd  to  enter,  he 
was  acting  with  the  same  degree  of  care  as  the  whole 
multitude  in  that  respect  These  facts,  circumstances  and 
considerations  were  especially  the  province  of  a  jury  to 
consider  and  weigh,  and  ought  not  to  be  discarded  from 
consideration  by  the  judge.  The  case  is  peculiar  in  its 
features,  as  well  as  novel ;  it  does  not  seem  to  me  to  pre- 
sent a  case  of  absolute  negligence  per  9e,  by  either  party, 
that  should  have  withdrawn  it  from  the  jury.  I  have  not 
deemed  it  needful  to  examine  all  the  points  presented 
upon  the  argument. 

The  view  I  have  taken  is  sustained  by  the  authority  of 
Sherman  dk  Bedfield  on  Negligenee,  In  their  new  work  on 
that  subject,  they  say :  "A  passenger  ought  not  to  be 
deemed  guilty  of  contributory  negligence  when  he  only 
takes  such  risl^as,  under  the  circumstaneei,  a  prudent  man 
would  take.  Thus,  if  cars  passed  in  the  same  direction 
every  few  minutes,  Sk  prudent  man  would  allow  one  to  go 
by,  rather  than  jump  on  while  it  was  in  motion;  but  if 
two  or  three  passed  in  a  day,  no  man  in  ordinary  health 
and  vigor  would  hesitate  to  get  on  the  car  while  moving 
at  a  moderate  speed,  if  the  driver  refused  to  stop.  And 
where  (as  is  frequently  the  case)  the  drivers  of  horse  cars 
constantly  refuse  to  come  to  a  full  stop  for  a  male  passen- 
ger, a  prudent  man  would  know  that  it  would  be  useless 
to  let  any  car  pass  for  this  reason,  since  he  would  fare  no 
better  if  he  waited  for  hours.  Under  such  circumstances, 
we  are  decidedly  of  opinion  that  the  act  of  getting  on  a 
car,  while  in  such  moderate  motion  that  a  prddent  man 
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would  not  deem  the  act  unsafe,  should  not  be  deemed 
negligent."    (Pages  333,  334,  §  282.) 

If  I  am  right  in  these  views,  that  all  the  facts  and  cir- 
cumstances constituting  negligence,  or  thosQ  that  are 
proper  to  be  considered,  should  be  left  to  a  jury,  then  I 
think  the  learned  judge  erred,  on  the  trial,  in  rejecting 
the  evidence  oflfered  by  the  plaintiff.  The  offer  was  to 
prove  by  the  plaintiff,  as  a  witness,  that  before  the  time 
of  the  accident  he  had  got  on  and  off  the  cars,  at  that 
place,  when  the  cars  stopped  no  more  than  they  did  at 
this  time;  and  that  he  had  knowledge  that  they  fre- 
quently did  not  stop,  any  more  than  to  slow  down  as  they 
did  this  time.  This  offer  was  objected  to  by  the  defend- 
ant, and  the  judge  sustained  the  objection,  and  the  plain- 
tiff excepted. 

TJpon  the  whole,  I  think  the  case  should  have  been 
submitted  to  the  jury  npon  a  proper  charge  as  to  the  law, 
and  that  it  was  error  to  nonsuit  A  new  trial  should 
be  granted. 

Parebb,  J.,  concurred. 

MiLLBR,  P.  J.,  dissented. 

ITew  trial  granted. 

[Thibd  DsPABTKBifT,  Gbnbbal  Tbbm,  at  Ogdensburgh,  NoYember  1, 1870. 
MHUr^  P.  J.,  and  PoUer  and  Park^f  Justices.] 
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Thb  People,  ex  rd.  James  G.  Averill,  vs.  The  Aoikon- 
DAOE  Company,  and  David  C.  Judson  and  others,  Com- 
missiouers  for  the  City  of  Ogdensburgb. 

A  municipal  corporation  has  no  anthority,  under  the  act  of  the  legislature  of 
May  18, 1869,  {Lauft  of  1869,  eh.  907,)  to  issue  its  bonds  for  the  purpose  of 
aiding  a  railroad  corporation  in  constructing  a  railroad,  where  such  railroad 
company  has  no  authority,  under  its  articles  of  association  or  otherwise,  to 
construct  a  railroad,  or  any  part  of  it,  in  the  county  in  which  such  munidpel 
corporation  is  situated. 

There  must  be  a  corporation  capable  of  receiving  the  aid,  in  the  manner  offered, 
as  well  as  a  corporation  to  bestow  the  aid. 

The  Adirondack  Company  has  no  power  or  authority,  under  its  articles  of 
associaUon,  to  construct  a  railroad  through  the  county  of  St  Lawrence ; 
and  although  the  statutes  have  given  the  company  the  right  to  obtain  such 
power,  upon  its  compliance  with  certain  specified  conditions,  yet,  until  it 
has  availed  itself  of  the  privilege  so  conferred,  a  city  in  that  county  has  no 
right  to  issue  its  bonds  to  aid  in  the  construction  of  a  railroad,  by  such 
company,  through  the  county. 

An  order  of  a  county  judge,  appointing  commissioners  under  the  act  of  the 
legislature  of  1869,  chapter  907,  based  upon  a  petition  of  taxpayers  which 
is  conditional,  and  not  absolute,  being  conditioned  that  the  avails  of  the 
bonds  to  be  issued  by  a  city  in  aid  of  a  railroad  company  shaU  be  used  ex- 
clusively in  the  construction  of  a  railroad  within  a  particular  county — a 
county  in  which  the  railroad  company  has  no  right  to  construct  a  road — 
is  void. 

11HIS  is  a  certiorari^  brought  to  review  the  action  of  the 
.  county  judge  of  St  Lawrence  county,  in  certain  pro- 
ceedings had,  under  the  provisions  of  "An  act  to  amend 
an  act  entitled  *  an  act  to  authorize  the  formation  of  rail- 
road corporations,  and  to  regulate  the  same,'  passed  April 
2d,  1850,  so  as  to  permit  municipal  corporations  to  aid  in 
the  construction  of  railroads,"  passed  May  18, 1869.  {Laws 
of  1869,  ch.  907.)  The  petition,  upon  which  the  county 
judge  based  his  action  was  as  follows : 

**  To  the  Hon.  Henry  L.  Knowles,  county  judge  of  St  Law- 
rence county,  N.  Y. : 
The  undersigned,  tax-payers  of  the  city  of  Ogdensburgh, 

New  York,  respectfully  represent  that  they  are  a  majority 
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of  the  tax-payers  within  the  corporate  limits  of  said  city 
whose  names  appear  upon  the  last  tax  list  and  assessment 
roll  in  and  for  said  city  as  owning  or  representing  a  major- 
ity  of  the  taxable  property  in  the  corporate  limits  of  said 
corporation ;  that  they  desire  that  such  municipal  corpora- 
ti6D,  the  city  of  Ogdensburgh,  shall,  pursuant  to  chapter 
907  of  the  laws  of  the  State  of  New  York,  passed  May 
18th,  1869,  entitled  an  act  to  amend  an  act  entitled  '^  An 
act  to  authorize  the  formation  of  railroad  corporations  and 
to  regulate  the  same,"  passed  April  2d,  1850,  ^^  so  as  to  per- 
mit municipal  corporations  to  aid  in  the  construction  of 
railroads,"  create  and  issue  its  bonds  to  the  amount  of 
$200,000,  and  invest  the  same  or  the  proceeds  thereof  in  the 
stock  of  the  ^'Adirondack  Company, '^  a  railroad  corpora- 
tion of  the  State  of  "Sqw  York,  to  aid  said  railroad  cor- 
poration in  the  construction  of  its  railroad  from  the  river 
St.  Lawrence,  at  the  city  of  Ogdensburgh,  to  Saratoga  ' 
Springs^  in  the  county  of  Saratoga,  said  aid  to  be  used 
exclusively  in  the  construction  of  said  railroad  within  said 
county  of  St.  Lawrence." 

The  matter  was  entitled  by  the  county  judge  as  follows : 
<'  In  the  matter  of  the  petition  of  the  tax-payers  of  the  city 
of  Ogdensburgh  (a  municipal  corporation  of  the  county  of 
St  Lawrence)  under  and  pursuant  to  chapter  907  of  the 
laws  of  1869,  that  the  city  of  Ogdensburgh  create  and  issue 
its  bonds  and  invest  the  same  or  the  proceeds  thereof  in 
the  stock  of  the  Adirondack  Company,  a  railroad  corpo- 
*  ration,  in  aid  of  the  construction  of  its  road  from  the  river 
St  Lawrence,  at  said  city  of  Ogdensburgh,  to  Saratoga 
Springs,  in  the  county  of  Saratoga."  And  the  order  made 
was  as  follows:  "By  the  county  judge  of  the  county  of 
St  Lawrence.  Whereas,  tax-payers  of  the  city  of  Ogdens- 
burgh, in  the  county  of  St  Lawrence,  lately,  pursuant  to 
the  provisions  of  chapter  907^  of  the  laws  of  the  State  of 
Kew  York,  passed  in  the  year  1869,  made  application  to 
Vol.  LVn.  42 
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the  county  judge  of  said  county,  by  petition,  duly  verified, 
setting  forth  as  in  and  by  said  chapter  prescribed,  and 
among  other  things,  that  they  desired  that  such  municipal 
corporation,  the  city  of  Ogdensburgh,  should  create  and 
issue  its  bonds  to  the  amount  of  $200,000,  and  invest  the 
same,  op  the  proceeds  thereof,  in  the  stock  of  the  Adiron- 
dack Company,  a  railroad  corporation  ;  and  whereas  such 
proceedings  were  thereupon  had,  pursuant  to  the  pro* 
visions  of  said  chapter,  that  said  county  judge  did  adjudge 
and  determine  that  said  petitioners  and  those  other  tax- 
payers of  said  city  who  upon  said  proceeding  appeared 
before  him  and  expressed  a  desire  to  join  as  petitioners  in 
said  petition,  and  did  join  therein,  (not  including  the  cor- 
porations whose  names  were  subscribed  thereunto,)  did 
represent  a  majority  of  the  tax-payers  of  said  municipal 
corporation,  as  shown  by  the  last  preceding  tax  list  or 
assessment  roll,  and  do  represent  a  majority  of  the  taxable 
property  upon  said  list  or  roll,  and  caused  the  same  to  be 
entered  of  record. 

Now,  therefore,  I,  the  said  county  judge,  do,  in  pursu- 
ance of  said  chapter,  order  that  David  C.  Judson,  John  F. 
Bossell  and  Ela  N.  Merriam,  freeholders,  residents  and 
tax-payers  within  the  corporate  limits  of  said  city  of  Ogdens- 
burgh, be  appointed  and  commissioned  to  be  commission- 
ers, and  they  are  hereby  appointed  to  be  commissioners, 
for  the  purposes  in  said  chapter  named. 

Dated  Potsdam,  St  Lawrence  county,  July  16th,  1870. 

H,  L.  Knowlbs,  St.  Law.  Co.  Judge." 

On  the  hearing  before  the  county  judge,  the  petitioners 
produced  in  evidence  a  duly  certified  copy. of  the  articles 
of  association  of  the  Adirondack  Company,  from  the  office 
of  the  Secretary  of  State. 

These  were  in  the  usual  form,  and  were  dated  October 
15th,  1863,  and  contained  the  following  express  provisions: 
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^^  First.  The  name  of  the  said  company  shall  be  the 
Adirondack  Company. 

Second.  The  said  company  shall  continue  one  thousand 
years. 

Third,  The  places  from  and  to  which  the  said  railroad 
shall  be  constructed,  maintained  and  operated  shall  be  as 
follows :  Ist.  From  some  point  in  the  town  of  Hadley,  in 
the  county  of  Saratoga,  up  and  along  the  valley  of  the 
upper  Hudson  to  some  point  in  the  town  of  Newcomb,  in 
the  county  of  Essex.  2d.  From  some  point  in  the  line 
first  above  mentioned  to  some  point  of  connection  with 
the  Saratoga  and  Whitehall  Railroad,  in  one  of  the  towns 
of  Moreauy  ]!f orthumberland,  Wilton  or  Saratoga  Springs, 
to  some  point  of  connection  with  the  Rensselaer  and  Sara- 
toga Railroad  in  one  of  the  towns  of  Saratoga,  Saratoga 
Springs,  Milton,  Ballston^  Halfinoon  or  Waterford,  in  said 
county  of  Saratoga. 

Fourth,  The  total  length  of  said  railroad,  as  hear  as  may 
.  be,  is  one  hundred  and  twenty  miles. 

Fifth,  The  names  of  the  counties  through  or  into*which 
said  railroad  is  intended  to  be  made,  are  Saratoga,  Warren, 
Essex,  Hamilton  and  Washington. 

Sixth,  The  amount  of  the  capital  stock  of  said  company 
is  $5,000,000. 

Seventh.  The  number  of  shares  of  which  such  capital 
shall  consist  shall  be  50,000,  of  (100  each." 

These  articles  were  filed  under  the  provisions  of  the 
general  railroad  aict  of  1850,  and  a  special  act  relating  to 
this  railroad,  passed  April  27, 1863.  (Oh.  236.)  By  another 
special  act,  passed  March  31, 1865,  (eh,  250,)  they  were  au- 
thorized to  amend  their  articles  of  association,  so  as  to  en- 
able it,  under  the  general  law,  to  extend  its  railroad  to  lake 
Ontario  or  river  St  Lawrence,  and  to  increase  its  stock. 
'So  evidence  of  such  amendment  was  produced  on  the 
hearing;  it  was  not  claimed  that  any  such  amendment  had 
been  made.    All  other  material  facts  appear  in  the  opinion. 
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B.  H.  Varyy  for  the  relators. 

0.  O.  Myersy  for  the  defendants. 

By  the  Court  J  Pottbr,  J.  It  is  clear,  from  the  petition, 
from  the  entitling  of  the  proceeding,  and  from  the  return 
made  to  the  certiorari  by  the  county  judge,  that  the  whole 
proceedings  in  this  case  were  based  upon  the  theory  that  the 
Adirondack  Company  were  authorized  to  construct  a  rail- 
road throfigh  the  county  of  St,  Lawrence;  and  that  the  9200,000 
of  bonds  to  be  created  and  issued,  and  the  investment  of 
the  proceeds  thereof^  was  to  be  in  the  stock  of  such  rail- 
road corporation.  It  is  equally  clear  that  the  said  railroad 
company  possessed  no  power  or  authority  to  construct 
their  road,  or  any  part  of  it,  in  said  county.  True,  the 
statutes  had  given  them  the  right  to  obtain  such  power, 
upon  their  compliance  with  the  required  conditions ;  and 
so  any  other  body  of  organized  citizens,  under  the  general 
authority  of  statutes,  had  power  to  do  the  same  thing,  but 
no  one,  neither  the  Adirondack  Company,  nor  any  other 
corporation  or  association,  had  as  yet,  at  the  time  of  the 
proceeding  in  question,  availed  themselves  of  this  privi- 
lege so  allowed  by  law.  Though  the  city  of  Ogdensburgh 
was  a  municipal  corporation  of  the  county  of  St.  Law- 
rence, and  though  the  Adirondack  Company  was  a  railroad 
company,  yet  there  was  no  such  railroad  company  in  ex- 
istence as  enabled  the  city  of  Ogdensburgh  to  invest  the 
J200,000  in  bonds,  so  directed  to  be  issued  by  the  peti- 
tioners and  by  the  order  of  the  county  judge.  There  was 
no  railroad  corporation  of  the  State,  authorized  to  con- 
struct a  railroad  "  from  the  river  St.  Lawrence  at  the  city 
of  Ogdensburgh  to  Saratoga  Springs,  in  the  county  of 
Saratoga,"  upon  which  the  avails  of  the  bonds  applied  for 
and  directed  to  be  issued,  could  be  used  in  its  construction 
within  said  county  of  St.  Lawrence.  The  petitioners 
limited  their  request  as  to  the  application  of  the  money^ 
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and  the  order  of  the  judge  limited  it  accordingly ;  and 
that  limit  was  to  a  nonentity.  There  mast  be  a  corpora- 
tion capable  of  receiving  the  aid  in  the  manner  offered,  as 
well  as  a  corporation  to  bestow  the  aid.  The  only  rail- 
road company  in  existence  bearing  the  ilame  of  that  which 
was  proposed  to  be  aided,  was  the  Adirondack  Company,  ' 
and  this  was  limited  in  its  dimensions  and  termination,  to 
the  counties  of  Saratoga,  Warren,  Essex,  Hamilton  and 
Washington ;  neither  of  which  counties  touch  or  adjoin 
the  county  of  St  Lawrence.  Under  the  order  of  the 
county  judge,  the  commissioners  appointed  had  no  power 
to  issue  the  bonds,  and  the  Adirondack  Company  had  no 
power  to.  make  a  contract  to  apply  the  proceeds  of  these 
bonds  in  the  county  of  St  Lawrence.  The  whole  proceed- 
ing is  uUra  vire9^  on  the  part  of  the  municipality  of  the  city 
of  Ogdensburgh,  as  well  as  on  the  part  of  the  Adirondack 
Company.  Neither  party  is  in  condition  now,  and  perhaps 
never  will  be ;  neither  has  the  present  power  to  carry  out 
the  proposed  enterprise,  and  perhaps  never  will  have.  It 
may  be  that  the  Adirondack  Company  will  never  amend 
their  articles  of  association,  or  extend  their  line  into  the 
county  of  St  Lawrence ;  and  it  may  be  that  if  extended 
by  an  amended  charter,  its  provisions  would  be  such  that 
the  tax-payers  of  the  municipality  of  the  city  of  Ogdens- 
burgh would  refuse  to  give  it  their  aid.  Worse,  in  effect, 
as  to  the  power  to  act,  between  these  two  parties  is  this 
case,  than  the  contract  of  two  infants,  which  would  be 
only  voidable  at  their  option,  upon  their  coming  of  age ; 
in  this  case  the  parties  to  make  the  contract  are  not  yet 
begotten,  and  the  proceeding,  therefore,  is  absolutely  void 
for  want  of  parties  to  make  it. 

I  think  the  order  of  the  county  judge  was  void,  also,  in 
that  it  was  based  upon  a  petition  that  was  conditional  and 
not  absolute.  {BvUemuU  and  Oxford  Turnpike  Co,  v.  North, 
1  H%a,  518.  FoH  Edward  and  Fort  Miller  Plank  Road  Co. 
V.  Payne y  15  N.  T.  Bep,  583.    ,Troy  and  Boston  Bailroad 
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Co.  y.  TOhitB^  18  Barb.  297.)  It  was  conditioned  that  the 
avails  be  used  exclusively  in  the  construction  of  said  rail- 
road within  said  county  of  St  Lawrence ;  and  in  a  county 
in  which  the  railroad  company  named  had  no  right  to  con- 
struct a  road. 

I  have  regarded  this  a^  the  leading  and  substantial  point 
in  the  case ;  and  if  we  are  right  in  this  view,  the  questions 
arising  as  to  the  practice,  and  other  questions  strictly 
technical,  need  not  be  discussed.  I  have  not  regarded 
them  as  possessing  much  merit,  if  jurisdisdiction  was  ob- 
tained by  the  county  judge.  With  no  disposition  to  throw 
obstacles  in  the  way  of  enterprises  that  are  intended  to  aid 
and  facilitate  the  great  system  of  oiir  internal  commerce, 
to  add  to  the  progress  of  civilization,  and  to  increase  the 
prosperity  of  secluded  portions  of  the  State,  we  are  still 
bound  to  declare  the  intent  and  effect  of  the  statutes  in- 
tended to  promote  those  objects,  and  in  all  cases  where 
the  individual  property  of  the  citizen  is  taken,  without  his 
consent,  to  see  to  it,  that  a  strict  construction  of  the  statute, 
which  divests  him  of  his  estate,  shall  be  observed.  If  we 
are  right  in  our  view  of  the  case,  the  order  of  the  county 
judge  should  be  reversed,  without  costs. 

Order  reversed. 

[Thibd  Dbpabtmsitt,  Geitsbal  Tbbx,  at  Ogdensbnrgh,  November  1, 18701 
MQltr^  P.  J.,  and  FotUr  and  Farktr^  JusUoes.] 
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Thb  People,  ex  reL  The  'New  York  Inebriate  Asylam,  vs. 

WiLLLlH  R  OSBOBN. 

The  legislatare  may,  in  manj  wajs,  interfere  with  the  actual  administration  of 
the  afikira  of  a  corporation  without  deBtroying  its  corporate  existence,  or 
impairing  the  powers  of  its  managers  or  trustees. 

Although,  generally,  where  the  property  or  effects  of  a  corporation  are  seized 
or  sequestrated  hy  virtue  of  statutes,  in  the  exercise  of  the  visitorial  power, 
the  statutes  themselves  provide  some  mode  of  judicial  proceeding  for  the 
purpose,  such  a  provision  is  not  essential  to  the  validity  of  the  statute.  On 
the  contrary,  it  is  a  weU  settled  rule  that  where  the  legislature  has  the  power 
to  provide  redress  for  either  a  puhlic  or  private  wrong,  the  remedy,  or  mode 
of  redress,  is  wholly  a  subject  of  legislative  discretion. 

Where  the  real  estate  connected  with  an  asylum  belonged  to  the  State,  upon 
which  property  there  was  a  mortgage  for  $60,000  about  to  fall  due,  and  no 
Ainds  applicable  to  the  payment  of  it,  except  the.  funds  in  the  hands  of  the 
treasurer ;  and  the  legislature  passed  an  act  requiring  the  commissioners 
of  the  land  office  to  examme  into  the  management  of  the  asylum  by  the 
superintendent  and  other  officers  of  the  institution,  and  take  such  action 
(if  any)  to  protect  the  interest  and  property  of  the  State,  in  sud  asylum,  as 
they  might  deem  necessary  ; 

SMt  1*  Tha,t  the  iisMsts  were  sufficient  to  justify  the  commissioners  in  causing 
the  funds  of  the  corporation  to  be  secured  and  placed  in  the  custody  of  a 
person  selected  by  themselves. 

2.  That  the  power  vested  in  the  commissioners  was  qutui  judicial,  and  wholly 
discretionary. 

8.  That  such  a  discretion,  except  in  a  case  of  palpable  abuse,  was  beyond  judi- 
cial control  by  the  writ  of  numdamut. 

4.  That  the  only  conceivable  limit  on  the  power  vested  in  the  commissioners 
was  that  their  action  should  be  reasonable,  and  adapted  to  the  object  the 
legislature  intended,  viz.,  the  protecUon  of  the  interest  and  property  of  the 
State. 

6.  That  the  action  of  the  commissioners,  in  assuming  the  control  of  the  funds 
of  the  corporation,  and  of  its  books,  papers  and  vouchers,  and  in  directing 
the  treasurer  to  hold  them  subject  to  their  control  and  direction,  was  un- 
objectionable, and  was  a  good  defense  to  an  application  for  a  numdamm, 
commanding  such  treasurer  to  pay  over  the  moneys,  and  to  deliver  the 
books  and  papers,  in  his  possession,  to  his  successor  in  office. 

APPEAIj  from  an  order  granting  a  peremptory  man- 
damus. 
By  an  act  of  the  legislature  of  this  State,  passed  April 
15th,  1854,  (Laws  of  1854,  p.  554,)  it  was  provided  that  all 
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persons  who  should  become  stockholders  pnrsaant  to  the 
act,  shonld  be  constituted  a  body  politic  and  corporate, 
by  the  name  of  "  The  United  States  Ine'briate  Asylum," 
which  should  continue  for  the  period  of  fifty  years,  sub- 
ject, however,  to  amendment,  modification  and  repeal  by 
the  legislature,  and  have  power  to  sue  and  be  sued,  and 
have  a- common  seal.  It  should  have  power  by  its  corpo- 
rate name  to  purchase,  hold  and  convey  real  estate  in  the 
city  of  Kew  York,  and  erect  thereon  buildings  suitable 
for  such  asylum,  and  for  manufacturing  and  mercantile 
purposes  connected  with  the  institution.  It  shonld  also 
have  power  to  purchase,  hold  and  convey  such  personal 
property  necessary  for  such  purposes,  and  no  other.  It 
was  also  provided  that  all  the  affairs  and  concerns  of  the 
said  asylum  should  be  conducted  by  twenty  directors, 
annually  elected  by  the  stockholders  from  their  number. 
The  directors,  from  their  number  should  elect  a  president 
and  treasurer.  The  first  board  of  directors  were  named 
in  said  act.  It  was  also  provided  that  at  the  dissolution 
of  the  institution,  the  asylum  and  the  grounds  attached 
thereto  should  be  ceded  to  the  State  of  New  York,  to  be 
used  for  some  benevolent  institution. 

By  an  act  passed  April  23,  1855,  {Laws  of  1855,  p.  1097,) 
the  aforesaid  act  was  so  amended  as  to  empower  the  insti- 
tution, by  its  corporate  name,  to  lease  buildings  suitable 
for  such  asylum,  and  such  other  buildings  as  the  institu- 
tion might  require.  And  that  five  of  the  board  of  directors 
should  constitute  a  quorum  for  the  transaction  of  business. 

By  an  act  passed  March  27th,  1857,  {Laws  of  1857, 
p.  429,)  the  name  of  the  institution  was  changed  to  the 
"New  York  State  Inebriate  Asylum,"  and  the  number  of 
the  board  of  trustees  was  increased  to  forty,  and  their 
aforesaid  powers  in  all  respects  reenacted.  A  new  board 
of  trustees  is  named  by  this  act,  and  constituted  a  com- 
mission to  locate  said  asylum.  The  trustees  were  required 
to  make  an  annual  report.     The  act  was  to  continue  in 
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force  for  fifty  yearB^  subject  to  amendments  and  repeal. 
By  an  act  passed  April  15th,  1859,  (Laws  of  1859,  p.  902,) 
the  treasarer  of  each  county  in  the  State  was  required  to 
pay  to  the  treasurer  of  the  asylum,  on  the  first  Monday 
of  July  in  each  year,  ten  per  cent  of  all  the  moneys  re- 
ceived from  the  board  of  commissioners  of  excise.  The 
site  of  the  asylum  buildings,  located  by  the  trustees  on 
lands  situated  in  Binghamton,  Broome  county,  was,  by 
said  act,  confirmed.  The  trustees  were  required  to  ex- 
pend said  moneys  in  completing  the  asylutn  buildings, 
commenced  on  said  land,  and  such  other  buildings  and 
improvements  as  should  be  required  for  the  comfort  and 
convenience  of  the  patients.  A  new  board  of  trustees  was 
named  by  this  act.  The  senate,  on  recommendation  of 
the  governor,  was  given  the  power  to  remove  any  trustee 
of  said  Asylum,  for  Cause  to  be  specified. 

By  an  act  passed  March  21,  1861,  {Laws  of  1861,  p,  120,) 
the  trustees  of  said  institution  were  authorized  to  issue 
bonds  to  the  amount  of  960,000,  the  payment  of  which 
was  to  be  secured  by  a  pledge  of  all  the  lands  and  build- 
ings belonging  to  the  said  institution,  to  be  payable  in  ten 
years,  and  signed  by  the  president  and  treasurer.  All  of 
the  moneys  arising  from  a  sale  of  the  said  bonds  to  be 
expended  in  the  building  of  the  said  asylum.  On  fail- 
ure to  pay  said  bonds  at  maturity,  the  holder  was  author- 
ized to  foreclose  upon  the  lands  of  the  institution,  the 
same  as  by  virtue  of  a  real  estate  mortgage.  Buch  bonds 
were  issued,  and  became  a  lien  on  the  real  estate  belong- 
ing to  the  institution. 

By  an  act  passed  April  25, 1867,  {Laws  of  1867,  p.  1998,) 
it  was  provided  that  certain  portions  of  the  license  money 
raised  in  the  city  and  county  of  New  York  should  be  paid 
to  the  said  asylum,  on  condition  that  the  said  trustees 
should,  within  sixty  days  after  the  passage  of  the  act,  by 
deed  convey  to  the  State  all  the  real  estate,  buildings  and 
improvements  thereon  and  appurtenances  thereto,  owned 
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by  the  said  asylum  in  the  county  of  Broome,  and  the 
trustees  were  empowered  to  make  such  conveyance.  The 
trustees  duly  made  a  conveyance  of  the  said  real  estate  to 
the  State,  on  the  —  day  of — ,  1867,  under  and  in  pursu- 
ance of  this  act,  thus  placing  the  title  to  the  real  estate  at 
once  and  absolutely  in  the  State. 

By  section  3  of  chapter  704,  passed  May  6th,  1870,  it  is 
provided  that,  ^^  The  commissioners  of  the  land  office  are 
hereby  required  to  examine  into  the  management  of  the 
inebriate  asylum  at  Binghamton  by  the  superintendent 
and  other  officers  of  that  institution,  and  to  take  such 
action  (if  any)  to  protect  the  interest  and  property  of  the 
State  in  said  asylum  as  they  may  deem  necessary,  and 
report  to  the  next  legislature  their  action  thereon." 

At  the  time  of  the  passage  of  this  act  the  institution  was 
in  operation,  and  William  R*  Osborn,  the  defendant,  was 
the  treasurer  of  the  said  asylum.  On  the  1st  day  of  June, 
1870,  Francis  T.  Newell  was  duly  elected  such  treasurer, 
in  the  place  of  the  said  Osbom,  and  Osbom's  term  of 
office  expired,  at  which  time  the  said  Osborn  had  in  his 
hands,  as  such  treasurer,  money's  that  he  had  received  for 
such  institution,  the  sum  of  $21,416.15.  Said  moneys 
were  mainly  from  the  excise  funds  from  the  different 
counties.  The  said  Osborn,  as  such  treasurer,  also  had  the 
custody  and  possession  of  the  books  of  account,  papers  and 
vouchers,  Ac,  belonging  to  the  asylum.  Osborn  refused 
to  pay  and  deliver  to  the  said  Newell,  his  successor  in 
office,  the  said  moneys,  books,  papers  and  vouchers,  &c.  A 
motion  was  then  made,  at  a  special  term,  held  in  Delaware 
county,  for  a  mandamus  to  compel  him  to  pay  the  said 
moneys  and  deliver  the  said  books,  papers,  vouchers,  &c., 
over  to  his  successor.  He  defended,  on  the  ground  that 
the  commissioners  of  the  land  office,  acting  under  the  act 
of  the  legislature  last  aforesaid,  had  assumed  control 
thereof,  and  directed  and  required  him  to  hold  them  sub- 
ject to  their  control  and  direction.     The  question  thus 
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presented  for  consideration  was,  were  the  commissioners 
of  the  land  office  authorized  by  the  said  act  to  take  such 
control  and  direction  of  the  said  moneys,  books,  papers, 
kCy  and  control  them  to  the  exclusion  of  the  trustees  and 
treasurer  of  the  institution. 

The  court,  at  special  term,  was  of  the  opinion  that  the 
commissioners  had  inadvertently  exceeded  their  powers, 
and  that  the  defendant  wa»  not  justified  in  refusing  to  pay 
over  the  funds  in  his  hands  to  the  treasurer,  his  successor 
in  office.  And  that  neither  was  he  justified  in  refusing,  to 
deliver  the  books,  papers  and  vouchers,  kc,  of  the  insti- 
tution to  his  successor  in  office.  An  order  was  therefore 
granted  directing  that  a  mandamus  issue  directed  to  the 
defendant  requiring  him  to  pay  to  Newell,  treasurer  of 
said  'company,  the  funds  in  his  hands  which  he  received 
as  treasurer  of  said  company,  and  to  deliver  over  to  him 
the  books,  papers,  vouchers,  &c.,  of  the  said  company. 

From  this  order  the  defendant  appealed  to  the  general 
term  in  the  third  department  It  appearing  that  the 
judges  were  disqualified,  the  court,  on  its  own  motion, 
ordered  that  the  same  be  sent  to  the  second  department, 
for  argument 

Henry  B.  Mygatt^  for  the  appellant  and  the  commis- 
sioners of  the  land  office. 

'John  N.  Pomeray^  for  the  asylum. 

By  the  Courts  Gilbert,  J.  This  is  an  appeal  from  an 
order  made  at  a  special  term,  held  in  and  for  the  county 
of  Delaware,  on  the  11th  day  of  August  last,  awarding  a 
peremptory  mandamus  against  the  defendant,  the  former 
treasurer  of  the  relator,  commanding  him  forthwith  to  pay 
over  to  Francis  T.  Newell,  his  successor  in  office,  the 
•  moneys  in  his  hands,  whicl^  b©  received  as  such  former 
treasurer,  and  to  deliver  ov^^  lq  said  Newell  the  books  of 
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account  and  all  papers  and  vonchere  belonging  to  Baid 
relator,  which  he  received  as  sach  former  treasurer. 

The  appellant  retains  these  effects  of  the  relator  pursu- 
ant to  authority  and  directions  given  him  by  the  commis- 
sioners of  the  land  office,  acting  under  an  act  of  the  legis- 
lature passed  in  1870.  This  act  is  as  follows :  "  The  com- 
missioners of  the  land  office  are  hereby  required  to 
examine  into  the  management  of  the  inebriate  asylum  at 
Binghamton,  by  the  superintendent  and  other  officers  of 
that  institution,  and  to  take  such  action  (if  any)  to  protect 
the  interest  and  property  of  the  State  in  said  asylum  as 
they  may  deem  necessary,  and  to  report  to  the  next  legis- 
lature their  action  thereon."     (Laws  of  1870,  eh.  704,  §  3.) 

It  was  held  by  the  court  below,  and  conceded  on  this 
appeal,  that  the  legislature  had  the  power  to  pass  an  act 
empowering  the  commissioners  of  the  land  office  to  give 
to  the  appellant  the  authority  and  directions  under  which 
he  justifies  his  acts,  of  which  the  relator  complains ;  and 
such  undoubtedly  is  the  rule  of  law,  whether  we  regard 
the  relator  as  a  private  corporation,  or  as  simply  an  instru- 
mentality provided  for  the  administration  of  a  public  char- 
ity. But  it  is  urged  that  the  act  confers  no  such  power ; 
that  it  neither  repeals  nor  modifies  the  statute  incorporat- 
ing the  relator,  and  that  therefore  the  exclusive  power 
vested  by  such  statute  in  the  trustees  of  the  corporation 
continues.  It  may  be  admitted  that  the  act  of  1870  did 
not  have  the  effect  to  directly  repeal  or  modify  the  char- 
ter of  the  relator,  or  any  part  thereof.  It  contains  no 
repealing  clause,  and  its  provisions  are  not  of  a  character 
to  work  a  repeal  by  implication.  But  this  is  by  no  means 
decisive  of  the  case. 

The  legislature  may,  in  many  ways,  interfere  with  the 
actual  administration  of  the  affairs  of  a  corporation,  with- 
out destroying  its  corporate  existence,  or  impairing  the 
powers  of  its  managers  or  trustees.  Instances  of  the  exer- 
cise by  the  legislature  of  this  kind  of  visitorial  power  have 
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lyeen  numerous.  The  powers*  conferred  upon  the  bank 
commissioners,  by  the  safety  fund  act,  and  upon  the  comp- 
troller, in  relation  to  insurance  companieB,  and  upon  the 
comptroller  of  the  currency,  by  the  act  of  confess  relative 
to  the  national  banks,  occur  to  me  as  examples  of  the  legis- 
lation to  which  I  refer. 

Generally,  where  the  property  or  effects  of  a  corporation 
are  seized  or  sequestrated  by  virtue  of  statutes  of  this  kind, 
the  statutes  themselves  provide  some  mode  of  judicial  pro- 
ceeding for  the  purpose.  Such  a  provision,  however,  is 
not  essential  to  the  validity  of  the  statute.  On  th^  con- 
trary, it  is  a  well  settled  rule,  that  where  the  legislature 
have  the  power  to  provide  redress  for  either  a  public  or 
private  wrong,  the  remedy  or  mode  of  redress  is  wholly  a 
subject  of  legislative  discretion.  The  sole  question  in 
the  case  then  is,  what  is  the  meauipg  of  the  act  of 
1870  ?  We  think  it  is  very  plain.  The  commissioners  are 
to  do  two  things :  1st.  They  are  to  examine  into  the  man- 
agement of  the  asylum  by  the  superintendent  and  other 
officers  of  the  institution ;  and,  2d.  If  they  deem  any  ac- 
tion necessary  to  protect  the  interest  and  property  of  the 
State  in  such  asylum,  they  are  required  to  take  such  action. 
The  only  conceivable  limit  on  the  power  vested  in  the 
commissioners  to  act  is,  that  their  action  shall  be  reason- 
able and  adapted  to  the  accomplishment  of  the  object  the 
legislature  intended,  namely,  the  protection  of  the  interest 
and  property  of  the  State.  We  are  of  opinion  that  in 
both  these  respects  the  action  of  the  commissioners  was 
unobj  ectionable. 

The  learned  justice,  in  the  court  below,  held  that  the 
commissioners  had,  if  they  deemed  it  necessary,  a  right  to 
control  the  funds,  but  that  they  must  do  it  through  and  in 
the  hands  of  the  legally  constituted  treasurer  of  the  com- 
pany. We  cannot  consent  to  this  view.  It  was  competent 
for  the  commissioners  to  select  a  depositary  of  the  funds. 
If  they  had  selected  the  triasurer  now  in  office  he  would. 
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pro  hoe  vice,  have  been  the  agent  of  the  commissioners,  in 
the  same  sense  that  the  appellant  now  is,  and  in  respect 
to  the  funds  which  the  commissioners  sequestrated,  he 
would  not  have  any  power  or  control  by  virtue  of  his  office 
as  treasurer  of  the  corporation,  but  only  the  right  to  hold 
the  same  as  a  mere  custodian  under  the  direction  of  the 
commissioners.  The  commissioners,  therefore,  having  the 
power  to  sequestrate  the  funds,  it  is  quite  immaterial 
whether  they  used  the  former  or  present  treasurer  for  that 
purpose. 

The  papers  show  that  the  real  estate  connected  with  the 
asylum  belongs  to  the  State ;  that  there  is  a  mortgage  for 
$60,000  upon  it,  which  falls  due  May  1,  1871,  and  that 
there  are  no  funds  applicable  to  the  payment  of  it,  except 
the  funds  in  the  hands  of  the  appellant.  These  facts  are 
sufficient,  certainly,  to  justify  the  acts  of  the  commission- 
ers in  causing  the  funds  of  the  corporation  to  be  secured, 
and  placed  in  the  custody  of  a  person  selected  by  them- 
selves ;  and  it  may  be  that  a  due  protection  of  the  State 
required  the  detention  of  the  books  and  papers  and  vouch- 
ers also.  We  cannot  say  that  it  did  not.  The  power 
vested  in  the  commissioners  is  qtmsi  judicial,  and  wholly 
discretionary.  Such  a  discretion,  except  in  a  case  of  pal- 
pable abuse,  is  beyond  judicial  control  by  the  writ  of 
mandamus.  No  such  abuse  has  been  shown.  We  think 
there  is  nothing  in  the  objection  raised,  that  the  act  of 
1870  violates  the  constitution.  The  law  took  effect  upon 
its  passage,  and  was  in  no  sense  dependent  upon  the 
action  of  the  commissioners. 

The  order  appealed  from  must  be  reversed,  with  costs. 

[Sbcohd  Dbfabtxevt,  Qbvbbai.  Tbbx,  at  Brooklyn,  December  15, 1870. 
/.  F,  Barnard,  P.  J.,  and  QHhert  and  PraU,  JoBUces.] 
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Cramer,  receiver  kc,  vs.  Blood. 

In  this  case,  reported  ante  p.  166,  at  the  end  of  the  referee's  findings  of 
fEusts,  (p.  162,)  the  following  additional  facts,  found  by  him,  should  have  been 
inserted,  but  were  accidentally  omitted.  As  they  are  perhaps  necessary  to  a 
proper  understanding  of  the  case,  they  are  here  given. 


In  addition  to  the  facts  found  by  the  referee  and  stated 
in  his  report,  he  also  found  the  following : 

1st.  That  the  money  advanced  by  Mrs.  Lowd  to  the 
defendant,  as  stated  in  the  referee's  report^  and  for  a  por- 
tion of  which  judgment  has  been  directed  against  the. 
defendant,  was  delivered  to  the  defendant  without  the 
knowledge  or  consent  6f  William  A.  Lowd,  the  judgment 
debtor,  at  the  time,  and  without  any  fraud,  or  intent  to 
defraud,  on  his  part,  either  his  creditors  or  any  one  else^ 
at  the  time  the  defendant  received  it. 

2d.  That  after  the  same  was  so  paid  over  to  the  defend- 
ant by  Mrs.  Lowd,  and  before  the  recovery  of  said  judg- 
ment in  favor  of  Smith  against  Lowd,  the  said  William  A. 
Lowd  and  the  defendant  had  a  looking  over  of  their  ac- 
counts, and  settled  the  same  between  them,  so  as  settle  and 
discharge,  as  between  themselves,  all  claim  of  the  judg- 
ment debtor,  Lowd,  upon  the  defendant,  for  said  money, 
and  every  part  thereof. 

3d.  That  the  signing  of  the  Mancius  lease  by  the  de- 
fendant, as  security  for  Lowd,  was  done  at  the  request  of 
Lowd,  and  the  payment  of  $100  thereon  by  the  defendant 
was  also  made  on  the  like  request  of  Lowd,  and  long 
before  the  recovery  by  Smith  of  his  judgment  against 
Lowd;  and  such  payment,  as  between  the  said  William 
A.  Lowd  and  the  defendant,  operated  to  pay  and  discharge, 
as  between  themselves,  to  the  amount  of  (100,  the  claim  of 

m 

the  said  William  A.  Lowd  against  the  said  defendant,  for 
money  received  by  him  of  Mrs.  Lowd. 

4th.  That  the  property  sold  and  money  advanced  by 
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the  defendant  to  the  said  William  A.  Lowd,  mentioned 
in  the  report  of  the  referee,  and  amounting  to  $29.60, 
was  all  advanced  by  the  defendant  and  received  by  the 
said  Lowd,  with  the  intent  and  upon  the  understanding 
of  both,  that  the  same  was  to  apply  on  the  claim  of  the 
said  Lowd  against  the  defendant,  for  any  money  owing  by 
the  defendant  to  the  said  Lowd,  and  as  between  them- 
selves the  same  did  so  apply,  long  before  the  recovery  of 
the  said  judgment  by  Smith  against  Lowd,  mentioned  in 
said  report. 
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ACTION. 

^00  aobbbmbkt,  1,  4. 
Fraud,  1. 
Husband  and  Wipb,  1. 

JUSTIGB  OF  THB  PbAGB,  1. 

Partnebship,  1,  2,  6. 
Railboad  Compan  ibBj  1, 2|  8, 4. 
Shbbifp,  2,  6. 


ADIRONDACK  COMPANY. 

The  Adirondack  Company  has  no  pow- 
er or  authority,  under  its  artides  of 
association,  to  const  met  a  railroad 
through  the  county  of  St.  Lawrence ; 
and  although  the  statutes  have  given 
the  company  the  right  to  obtain  such 
power,  upon  its  compliance  with  cer- 
tain specified  conditions,  yet,  until 
it  has  availed  itself  of  the  privilege 
80  conferred,  a  city  in  that  county 
has  no  right  to  issue  its  bonds  to 
ud  in  the  construction  of  a  railroad, 
by  such  company,  through  the  coun- 
ty. TJ^e  Fe(i>U  w  rel.  AveriU  v.  l%e 
Adirondaek  Company,  656 

Sm  Muvicipal  Cobpobationb. 


ADMISSIONS. 
See  Cbixibal  Law,  14, 15. 


ADVBRSE  POSSESSION. 

1.  A  party  cannot,  as  against  the  true 
owner,  be  holding  premises  adverse- 

Vol.  LVn.  43 


ly,  if  his  title  does  not  cover  the 
premises.  He  is,  in  such  a  case,  a 
mere  squatter  or  trespasser.  MarbU 
V.  MeMmn,  610 

2.  Although  adverse  possession  is  not 
affected  by  a  bad  or  defective  Utle ; 
and  although  a  claim  uuder  a  de- 
fective title  will  be  a  good  adverse 
possession;  yet  there  must  be  at 
least  color  of  title.  tft 

8.  Where  one  is  in  possession  without 
daim  of  right,  before  the  date  of  his 
deed,  such  possession  will  be  pre- 
sumed to  be  the  possession  oJT  the 
true  owner.  He  can  daim  to  be 
holding  adversely,  only  after,  or  at 
the  date  of,  his  deed.  ib 


AGREEMENT. 

1.  A  promise  by  a  justice  of  the  peace, 
who  has  by  his  own  negligence  and 
carelessness  entered  an  erroneous 
judgment  upon  his  docket,  in  favor 
of  the  defendant  instead  of  the 
plaintiff;  that  if  the  plainUff*  will 
make  a  motion  in  the  county  court 
to  set  aside  the  erroneous  judgment, 
or  the  execution  issued  thereon,  he 
will  pay  all  the  damages  grovnng 
out  of  his  mistake,  in  case  the  exe- 
cution shall  not  be  set  aside,  is  not 
against  public  policy,  and  an  action 
will  lie  upon  it.  Christopher  v.  Van 
Ziew,  17 

2.  The  plaintiff  agreed  to  Aimish  to 
the  defendants  an  engine,  boilers, 
&c.,  to  be  of  the  best  materials  and 
subject  to  the  approval  of  the  de- 
fendants' engineer,  and  to  guaranty 
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that  they  should  be  in  perfect  run- 
ning  order.  The  engine,  dec,  were 
delivered,  and  notes  given  for  the 
price,  but  on  attempting  to  use  the 
engine,  one  of  the  flues  collapsed,  so 
as  to  prevent  any  further  use  of  it. 
The  plaintiff,  on  being  applied  to  by 
the  defendants,  promised  to  repair 
the  flues,  which  he  did,  by  putting 
in  new  ones,  and  the  engine,  as  re- 
paired, was,  with  the  boilers,  ap- 
proved by  the  engineer,  accepted  by 
the  defendants,  and  continued  to  be 
used  by  them.  He^  that  the  de- 
fendants not  having  notified  the 
plaintiff  of  their  determination  not 
to  accept  the  engine,  on  discovering 
the  defect,  but  having  permitted  him 
to  make  alterations,  and  continued 
to  use  the  engine,  afterwards,  this 
was  to  be  deemed  an  acceptance  of 
the  same,  and  a  waiver  of  any  claim 
on  account  of  the  previous  defect. 
Cauidy  v.  Le  Fevre,  813 

8.  Accordingly  hM  that  for  the  delay 
caused  by  the  substitution  of  new 
flues,  the  defendants  were  not  enti- 
tled to  recover  damages.  %b 

4.  The  plaintiff's  testator,  having  an 
outstanding  title  to  a  farm,  alien- 
able to  the  defendant  or  any  one 
else,  an  agreement  of  sale  was  made, 
between  him  and  the  defendant,  by 
which  the  defendant  was  to  pay,  for 
such  farm,  $5000.  He  then  paid 
thereon  $4000,  leaving  flOOO  un- 
paid, which  he  agreed  to  pay  within 
a  few  days.  There  was  no  other 
writing,  between  the  parties,  than  a 
deed  of  the  premises,  subscribed  by 
the  vendor  and  his  wife  and  ac- 
knowledged, which,  by  the  consent 
of  the  parties,  was  left  with  a  third 
person,  as  an  escrow,  to  be  delivered 
to  the  defendant  when  he  should 
pay  the  remaining  $1000.  Heidi  1. 
That  the  agreement  was  not  void  by 
the  statute  of  frauds  because  not  in 
writing  and  signed  by  the  parties. 
That  it  was  the  agreement  of  the 
parties,  in  writing,  and  subscribed 
by  the  party  by  whom  it  was  made. 
2.  That  an  averment  of  the  defend- 
ant's agreement  or  promise  to  pay 
the  balance  of  the  purchase  money 
was  sufficient  to  sustain  an  action 
therefor,  without  any  allegation  of 
the  absolute  delivery  of  the  deed,  or 
demand  of  the  balance  of  the  con- 
sideration, upon  such  delivery  and 
acceptance.     8.  That  the  delivery 


of  the  deed  as  an  escrow,  was,  under 
the  circumstances,  a  sufficient  de- 
livery not  only  to  avoid  the  statute 
of  frauds,  but  to  estop  the  defend- 
ant from  availing  himself  of  it  as  a 
defense.  4.  That  the  agreement  hav- 
ing been  performed  on  the  part  of 
the  vendor,  but  not  performed  on 
the  part  of  the  purchaser,  an  action 
at  law  would  lie  upon  the  express 
promise  to  pay  the  consideration,  or 
upon  a  promise  implied  in  law.  Qig- 
ger  v.  Lanting^  421 

6.  The  defendant  received  from  the 
plaintiff's  assignors  certain  shares 
of  stock,  and  executed  an  instrument 
acknowledging  the  receipt  thereof, 
and  further  saying,  therein,  "  which 
stock  1  am  to  do  the  best  I  can  with, 
and  have  one  half  of  the  proceeds." 
Held  1.  That  there  was  not  an  ab- 
solute sale  of  one  half  of  the  stock 
to  the  defendant.  2.  That  the  fair 
and  reasonable  construction  of  the 
agreement  was  that  the  defendant 
was  to  receive  the  certificates,  and 
within  a  reasonable  time  dispose  of 
said  stock  upon  the  most  advanta- 
geous terms  which  he  could  procure, 
and  when  that  was  accomplished, 
and  the  proceeds  were  realized,  he 
was  to  receive  one  half  thereof,  as 
his  compensation.  8.  That  the  sale 
or  other  disposition  of  the  stock,  by 
the  defendant,  was  a  condition  pre- 
cedent to  his  acquiring  any  interest 
in  such  stock,  or  the  proceeds  there- 
of;  and  that  the  proceeds  of  the 
stock  did  not  mean  the  stock  itself. 
4.  That  if  the  defendant  had  told  the 
stock,  fairly,  at  whatever  price  he 
could  obtain,  he  would  have  been 
entitled  to  retain  one  half  of  the  pro- 
ceeds of  the  sale ;  but  that  having 
retained  the  stock  for  more  than  ten 
years,  without  effecting  a  sale  there- 
of, he  was  not  entitled  to  retain  one 
half  of  such  stpck  as  his  own,  but 
was  bound  to  account  to  the  plain- 
tiff for  said  stock,  together  with  the 
dividends  he  had  received  thereon. 
HooEBoox,  J.,  dissented.  Wight  v. 
Wood,  471 

See  GOMMIBSTONERB   OF   HiGBWATS. 

PaiNCiFAL  A:BrD  Agbrt. 


AMENDMENT. 

1.  Since  the  Code,  the  power  of  amend- 
ment given  by  section  178  is  always 
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ezerciied  liberally ;  and  although  a 
complaint  may  be  defective,  yet  if  the 
court  can  see  that  there  has  been 
no  surprise,  and  the  parties  have 
been  fairly  apprised  of  the  questions 
sought  to  be  litigated,  substantial 
Justice  will  be  best  promoted  by  try- 
ing the  cause  upon  the  merits,  and 
giving  a  judgment  upon  the  testi- 
mony, and  according  to  the  proofs. 
3£ilUr  V.  mUe,  604 

2.  A  plaintiff  may  properly  be.  allowed 
to  amend  his  complaint,  upon  the 
trial,  by  enlarging  his  claim  for 
damages.    Johnton  v.  JSroum,       118 

8.  That  is  clearly  a  matter  resting  in 
the  discretion  of  the  justice,  at  the 
trial,  and  no  exception  will  lie  to  the 
exercise  of  such  discretion.  ib 


ANSWER. 
See  Pbomibbobt  Notes,  10. 


APPEAL. 

1.  Whether  respondents  in  an  appeal 
by  an  executor  and  legatee  from  a 
decree  of  the  surrogate,  admitting  a 
will  to  probate,  will  not  waive  the 
right  to  object  to  the  executor's  abil- 
ity to  appeal,  by  their,  default  in  not 
answering,  and  in  allowing  an  order 
to  be  entered  that  the  appeal  be 
heard  ex  parte  ?  Quaere,  Fruf/n  v. 
Brinkerhof,  176 

2.  An  order  denying  a  motion  to  strike 
out  a  pleading  as  frivolous  cannot  be 
reviewed  on  appeal.  'The  Joaeph 
Dixon  Crucible  Co.  v.  The  New  York 
City  Steel  JTorke,  447 

8.  It  is  not  a  substantial  right  to  have 
it  stricken  out.  On  the  contrary,  it 
is  a  matter  of  discretion  with  the 
judge  whether  it  shall  be  so  stricken 
out  or  not  ib 

4.  If  a  judge  improperly  holds  a  plead- 
ing to  be  frivolous,  the  order  is  ap- 
pealable, because  the  party  putting 
in  the  pleading  loses  a  right  to  such 
a  pleading;  but  the  reverse  is  not 
true.  No  right  is  lost,  and  the  party 
objecting  to  its  sufficiency  may  have 
it  set  aside,  on  demurrer.  ib 


5.  It  eeeme  an  appeal  lies  to  the  general 
term  A*om  an  order  of  the  special 
term,  in  the  nature  of  an  interloc- 
utory decree  directing  a  receiver  in 
the  action  to  surrender  the  property 
in  his  possession  to  another  receiver 
or  to  a  party  to  the  action.  I%e 
People  V.  ITte  jiibany  and  Sutqueharma 
RaUroad  Co.,  204 

See  Pbacticb. 


APPRENTICES. 

1.  The  certificate  of  a  justice  of  the 
peace  as  to  the  death  of  an  infant's 
father,  required  by  the  statute  rel- 
ative to  the  binding  of  infants  as 
apprentices  (2  It,  S.  154,  ^(  1,  2,)  to 
be  given,  before  the  consent  of  the 
mother  shall  be  deemed  sufficient, 
must  be  made  by  a  justice  of  the 
town  where  the  parties  reside,  and  be 
indorsed  upon  the  indenture  itself. 
The  People  ex  rd.  Barbour  v.  Qatee,  291 

2.  Where  a  certificate  was  made,  not  by 
a  justice  of  the  peace  of  the  town 
where  the  parties  resided,  but  by  a 
justice  of  an  adjoining  town,  and  in- 
stead of  being  indorsed  upon  the  in- 
denture itself,  was  indorsed  on  a 
separate  paper  annexed  thefeto;  it 
was  hdd  that  the  statute  had  not 
been  complied  with,  and  that  an  in- 
denture executed  with  the  consent 
of  the  mother,  only,  had  no  binding 
efficacy,  as  against  the  infant.         3> 

8.  J7«2tf,  ahOf  that,  so  far  as  the  infant 
was  concerned,  there  was  no  obliga- 
tion on  her  part  to  fulfill  tiie  inden- 
ture ;  but  that  the  mother  could  not 
take  advantage  of  the  defect  in  the 
execution  thereot  That  she,  hav- 
ing consented  to  the  binding  of  the 
child,  and  covenanted,  by  the  inden- 
ture, that  she  would  not  entice  the 
minor,  or  cause  her  to  be  enticed 
from  the  service  of  the  person  to 
whom  such  minor  was  bound,  during 
the  continuance  of  the  indenture,  she 
was  estopped  from  asserting  a  right 
to  her  custody  herself.  ih 

4.  The  minor,  under  such  circum- 
stances, is  under  no  obligation  to  re- 
main with  the  person  to  whom  she 
was  attempted  to  be  bound ;  nor  has 
the  latter  any  right  to  detain  her  in 
custody  against  her  wUl.   The  minor, 
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then,  being  withont  a  lawM  pro- 
tector, the  dnty  devolves  upon  the 
conrt,  in  the  exercise  of  its  equit- 
able powers,  to  determine  what  dis- 
position shoald  be  made  of  her  cus- 
tody. ** 

6.  In  the  performance  of  that  duty,  the 
interest  of  the  child  should  be  the 
controlling  question ;  and  whenever 
that  is  ascertained,  judgment  should 
be  pronouDced,  irrespective  of  all 
other  considerations.  ib 

6.  This  power  is  for  the  benefit  of  the 
child,  and  is  not  to  be  defeated  by 
one  having  a  mere  legal  title  to  its 
custody.  ** 

7,  The  statute  relative  to  "  apprentices 
and  servants  bound  by  indenture," 
is  not  merely  dii-ectory,  but  is  per- 
emptory and  absolute  in  its  require- 
ments, and  must  be  substantially 
complied  with,  or  the  indenture  will 
be  void.  »* 


ASSESSMENTS. 

1.  Where  an  ordinance  directs  an 
avenue  to  be  curbed  and  guttered, 
and.  sidewalks  flagged,  without  re- 
quiring that  new  flagging  shall  be 

'  used,  it  is  not  a  ground  for  setting 
aside  the  assessment,  that  the  con- 
tractor, under  the  direction  of  the 
street  commissioner,  finding  good 
flagging  on  a  part  of  the  line,  resets 
it,  only  charging  the  expense  of  the 
labor.    Matter  of  JfuUrson,  411 

2.  Neither  is  it  a  ground  for  setting 
aside  the  assessment  that  the  lots  are 
charged  for  the  work  done  opposite 
each  lot,  while  tJie  expenses  are 
charged  on  all  the  property,  per  foot, 
equally.  That  is  a  matter  within  the 
discretion  of  the  assessors,  who  are 
to  make  the  assessment  according  to 
the  amount  of  benefit  each  lot  re- 
ceives from  the  improvement.         ib 

8.  Nor  is  the  fact  that  more  than  one 
lot,  owned  by  the  same  person,  is  in- 
cluded in  one  assessment,  instead 
of  being  separately  assessed,  any 
ground  for  vacating  the  assessment. 

ib 

4.  Although  it  would  be  better  to  as- 
sess each  lot  by  itself,  yet  when  ^e 
same  person  owns  the  whole,  no  in- 


jury can  be  sustained  by  pntting 
them  together.  ib 


ASSIGNMENT. 

For  benefit  of  creditors.    ^(M*Dbbtor 
AND  Cbeditob,  11. 


ATTACHMENT. 

The  issuing  of  an  attachment  Is  "  the 
allowance  of  a  provisional  remedy," 
within  the  meaning  of  section  189  of 
the  Code  of  Procedure ;  and  if  it  be 
legally  issued,  all  questions  subse- 
quent are  questions  of  regularity, 
and  not  of  jurisdiction.  Gere  v. 
Gundlach,  18 

See  Shebiff,  1,  2,  8. 


ATTORNEY. 

1.  The  purchase  of  the  stock  of  a  cor- 
poration, by  an  attorney,  is  not  a 
violation  of  the  statute  prohibiting 
an  attorney  from  purchasing  any 
bond,  thing  in  action,  d&c.,  with  the 
intent  and  for  the  purpose  of  bring- 
ing a  suit  thereon.  Bamsey  v. 
Gould,  399 

2.  The  purchase  of  stock  is  not  within 
the  prohibition ;  it  not  being  one  of 
the  securities  or  evidences  of  debt 
mentioned,  nor  a  chose  in  action, 
within  the  meaning  of  the  statute,  ib 

8.  The  statute  is  a  penal  one,  and  can- 
not be  extended  to  what  is  not  ex- 
pressly included  in  it.  ib 


AWARD. 
See  InjunctioKi  3  4. 

B 

BOND. 

1.  A  bond  will  not  be  reformed,  by 
striking  out  portions  alleged  to  b« 
erroneous,  where  there  is  no  evidence 
to  show  it  was  not  drawn  in  exact 
conformity  to  the  agreement  previ- 
ously made  between  the  parties,  but 


INDEX. 


677 


on  the  contrary,  the  complaint  alleges 
that  the  bond  was  drawn  according 
to  such  agreement,  and  it  is  clear 
that  both  obligor  and  obligee  under- 
stood that  the  bond  should  contain 
the  provisions  sought  to  be  stricken 
out.   jSamar  Y,  Birdy  277 

2.  The  fact  that  the  obligor  employed  a 
lawyer,  who  gave  him  bad  advice, 
and  thereby  deceived  him  as  to  his 
rights  and  induced  him  to  execute 
the  bond,  fuhiishes  no  authority  to 
the  court  to  alter  the  contract  of  the 
parties.  ib 

8.  The  condition  of  a  bond  executed  by 
a  railroad  company,  to  a  city  corpo- 
ration, in  consideration  of  the  privi- 
lege of  laying  its  tracks  upon  certain 
spedfled  streets,  was  that  the  com- 
pany should  keep  the  pavement  of 
such  streets  in  thorough  repair  within 
the  tracks,,  and  three  feet  on  each 
side  thereof,  &c.,  "  under  the  direc- 
tion of  such  competent  authority  as 
the  common  council  may  designate." 
In  an  action  for  a  breach  of  such 
bond,  Heidf  1.  That  it  was  immate- 
rial whether  or  not  the  clause  provid- 
ing for  a  designation  of  competent 
authority  was  a  condition  precedent 
to  the  obligors'  keeping  the  streets 
in  repair.  That  it  was  a  condition 
that  could  be  waived;  and  if  the 
acts  of  both  parties  were  such  that  a 
waiver  would  have  been  inferred,  as 
a  matter  of  law,  prior  to  the  alleged 
breach,  it  was  not  competent  for  the 
obligors,  in  an  action  for  the  breach, 
to  set  up  the  clause  as  a  defense. 
2.  That  the  defendants  had  waived 
the  clause  requiring  a  designation, 
by  entering  upon,  using  and  repair- 
ing the  streets  from  the  date  of  the 
bond  to  the  day  of  trial ;  and  that 
the  plaintiff  had  waived  it  by  permit- 
ting the  defendants  so  to  enter  upon, 
use  and  repair  the  streets  without 
making  any  designation.  8.  That  in 
such  action  the  proper  measure  of 
damages  was,  the  amount  of  a  judg- 
ment recovered  against  the  plaintiff, 
by  an  individual,  for  personal  inju- 
ries sustained  by  him  in  consequence 
of  the  neglect  of  the  obligors  to  keep 
a  street  in  repair,  and  which  judg- 
ment the  city  had  been  compelled  to 
pay.  4.  That  the  city  corporation 
having  notified  the  company  to  de- 
fend the  suit  brought  against  the 
city,  and  the  company  having  failed 
to  do  so,  the  expenses  of  defending 


such  suit  were  also  a  proper  item  in 
the  recovery  upon  the  bond.  Th^ 
CUy  of  Brooklyn  v.  The  Brooklyn  City 
BaOroad  Co,,  497 

See  Adibondack  Coxpakt. 
Municipal  Cobporatiovs. 

TOWHB. 


BRIDQES. 

« 

See  GoxuiBSio:BrBB8  of  Hiohwatb. 


BURGLARY. 
See  Cbixinal  Law,  1,  2,  8,  4,  5. 


c 


CARRIERS. 

1.  Where  property  committed  to  car- 
riers, consigned  to  a  point  beyond 
their  route,  was  safely  transported 
by  them  to  the  termination  of  their 
route,  and  was  there  delivered  to  the 
keeper  of  a  storehouse  or  warehouse, 
who  acted  as  the  agent  of  the  car- 
riers and  others  in  recciying  and  de- 
livering freight,  by  whom  it  was,  in 
accordance  with  tiie  usual  custom, 
delivered  to  a  teamster,  to  be  carried 
by  him  the  remainder  of  the  distance, 
to  the  residence  of  the  consignee; 
and  the  property  was  so  carri^  by 
the  teamster  and  delivered  to  the 
consignee ;  Hdd\hdX  the  duty  of  the 
carriera  terminated,  certainly  upon 
the  delivery  of  the  goods  at  the  con- 
signee's residence,  if  not  before ;  and 
that  their  liability  could  not  be  re- 
newed and  resuscitated  by  a  return 
of  the  property  to  the  warehouse  by 
the  consignee.     Salinger  v.  Simmons, 

513 

2.  HMy  alto,  that  the  carriers  were  not 
responsible  for  the  loss  of  the  goods 
because  the  consignee  directed  the 
property  to  be  ti^Lon  back  to  the 
warehouse,  and  because  it  was  so 
taken  back.  That  to  make  them 
liable  for  the  loss  of  the  goods  after 
their  return,  notice  of  such  return 
should  at  least  have  been  given,  and 
that  they  were  required  to  be  taken 
back  to  the  consignor.  ib 

8.  To  render  a  common  carrier  or 
warehouseman  liable  for  the  loss  of 
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goods,  there  must  be  an  acceptance 
of  the  goods,  and  the  responsibility 
does  not  commence  until  the  delivery 
is  complete.  It  is  not  enough  that 
the  property  is  delivered  upon  the. 
premises,  unless  the  delivery  is  ac- 
companied by  notice  to  the  proper 
person.  ib 

4.  One  who  is  engaged  in  the  perform- 
ance of  a  legid  duty,  or  of  an  act 
which,  although  not  ei\joined  by  pos- 
itive law,  yet  which  is  meritorious 
and  praiseworthy,  or  who  is  in  the 
exercise  of  a  legal  right,  and  who, 
while  so  engaged,  is  iigured  through 

4^  the  negligence  of  another,  is  entitled 
to  recover  damages.  Bekert  v.  The 
Long  Island  Railroad  Co.y  555 

5.  The  liability  of  a  carrier  of  passen- 
gers, for  negligence,  is  the  same, 
although  the  injury  resulting  to  the 
passenger,  therefrom,  is  occasioned 
by  his  own  act,  where  the  peril  is  so 
great  as  to  justify  the  act.  JPer  Gil- 
bert, J.  ib 

6.  This  principle  applies,  also,  to  per- 
sons who  are  not  passengers,  but  who 
have  been  placed  in  peril  by  the  neg- 
ligence of  others,  and  are  doing  their 
b^t  to  extricate  themselves  from 
such  peril ;  and  to  persons  who  are 
injured  while  humanely,  and  without 
actual  negligence,  trying  to  save 
other  lives  placed  in  peril  by  the 
negligence  of  the  carrier.  ib 


CASES  COMMENTED  ON  AND  DIS- 
TINGUISHED. 

1.  The  case  of  Warrm  v.  Zeland,  (2 
Barb,  618,)  distinguished  Arom  the 
present  case.     Goodyear  v.  Vothirgh, 

248 

2.  The  cases  of  Bmnett  v.  Jud»im,  (21 
N.  T,  Bep.  288,)  and  Craig  v.  JFardj 
(86  Barb.  877,)  have  not  established 
a  different  rule  from  that  settled  in 
this  case,  as  to  a  scienter  in  the  vendor 
of  property.    Marshall  v.  Oragf    414 

8.  All  that  it  was  intended  by  the  court 
to  decide,  in  SeheU  v.  The  Brie  Baa- 
way  Company^  (51  Barb,  868,)  was 
that  an  injunction  to  restrain  the 
prosecution  of  an  action  pending  in 
the  same  court,  is  irregular.  The 
Brie  Bailway  Co,  v.  Bamsey^         449. 


CERTIORARI. 

1.  The  correction  of  errors  in  the  pro- 
ceedings and  determinations  of  in- 
ferior political  jurisdictions  is  matter 
of  legal,  and  not  of  equitable,  cogniz- 
ance. ITu  People  ex  rel.  Haskin  v .  The 
Board  of  Supervimrs  of  the  County  of 
Westchester,  Zll 

2.  There  is  a  wide  and  radical  distinc- 
tion between  bringing  the  record  of 
the  proceedings  of  ifti  inferior  body 
before  the  court,  for  the  purpose  of 
having  them  reviewed  and  passed 
upon  directly  by  the  courts,  and 
either  reversed  or  affirmed,  and 
bringing  an  original  action,  founded 
on  some  alleged  eijor  in  the  pro- 
ceedings of  such  body,  and  demand- 
ing judgment,  not  upon  errors  in 
the  record,  but  upon  the  allegations 
of  error,  in  the  complaint.  ib 

8.  The  office  which  a  relator  performs 
is  merely  that  of  instituting  a  pro- 
ceeding for  and  in  behalf  of  the 
people.  ib 

4.  The  people  themselves  being  the 
plaintiffs,  in  a  proceeding  by  man- 
damus, it  is  not  of  vital  importance 
who  is  the  relator,  so  long  as  he 
does  not  officiously  intermeddle  in 
a  matter  with  which  he  has  no  con- 
cern. The  reason  applies,  with  equal 
force,  to  the  question  as  to  who  is  a 
proper  relator  in  a  writ  of  certiorari, 

ib 

5.  If  a  tax  is  erroneous  as  to  an  indi- 
vidual, he  has  his  remedy  by  wt\\» 
of  error  or  certiorari.  And  if  the 
writ  can  be  used  to  correct  an  error 
where  the  interest  of  one  individual 
is  injuriously  affected,  there  can  be 
no  sound  reason  why  it  should  not 
be  invoked  when  the  rights  of  a  com- 
munity are  invaded.  ib 

6.  The  public  have  the  same  interest 
that  a  public  act,  like  the  laying  of 
a  tax,  shall  be  properly  performed, 
as  they  have  that  a  public  officer 
shall  do  his  duty ;  and  if  a  manda- 
mus can  be  sued  out,  on  the  rela- 
tion of  a  tax-payer  to  compel  assess- 
ors to  levy  a  tax,  the  same  reasoninc; 
will  sustain  a  writ  of  certiorari  to 
correct  an  erroneous  tax.  t^ 

7.  It  is  no  objection  to  such  a  writ 
that  it  removes  the  records  of  more 
than  one  road  opened  by  the  legis- 
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lature,  under  different  laws  passed 
at  different  times,  and  by  different 
commissions;  that  the  parties  are 
different,  the  subjects  are  different, 
the  errors  assigned  are  different,  and 
the  judgment  may  be  different; 
where  there  is  but  one  warrant,  and 
one  ^sessment  upon  which  such 
warrant  is  based,  sought  to  be  re- 
viewed, ib 

8.  Although  the  relator  in  a  eertiorari 
has  made  more  assignments  of  eiTor 
than  the  facts  waiTant,  or  some  im- 
proper parties  are  made  defendants, 
it  is  proper  for  the  court  to  quash 
or  correct  such  part  of  the  proceed- 
ings sought  to  be  reviewed  as  are 
illegal,  and  affirm  such  as  are  legal, 
provided  one 'is  independent  of  the 
other.  ib 

9.  The  court  will,  in  the  exercise  of  a 
sound  discretion,  review  the  pro- 
ceedings to  be  brought  up  by  the 
writ,  or  give  judgment  quashing  the 
writ,  and  will  consider  the  case  upon 
its  merits  if  the  public  interest  will, 
be  thereby  subserved.  ib 

10.  On  a  common  law  writ  of  ewiiorari, 
the  inquiry  is  not  limited  to  the 
question  whether  the  inferior  tribu- 
nal had  jurisdiction  of  the  subject 
matter,  and  its  proceedings  and 
judgment  were  within  that  jurisdic- 
tion ;  but  the  court  will  examine  the 
case  upon  the  wJiole  evidence,  to 
ascertain  whether  any  error  has  been 
committed.  ib 

11.  On  a  (ommon  law  eertiorari,  the 
court  may  examine  the  case  upon 
the  merits,  as  well  as  upon  the  ques- 
tion of  jurisdiction.  The  Feople  ex 
rd.  Wilbur  v.  Eddy,  698 

12.  Where  it  appears,  from  the  return 
of  a  county  judge  to  a  writ  of  cer- 
tiorari, that  he  was  deceived  and 
misled  by  the  fraudulent  pretences 
of  the  relators,  upon  a  former  mo- 
tion, and  that  the  decision  thereon 
was  obtained  from  him  by  such 
fraudulent  pretences,  such  former 
decision  will  not  be  a  bar  to  the 
second  proceeding;  and  his  final 
judgment  may  be  reviewed  upon  the 
merits.  ib 

See  Towns. 


COMMISSIONERS  OP  HIGHWAYS. 

1.  Where  the  commissioners  of  high- 
ways of  two  towns  make  a  joint  con- 
tract with  an  individual  to  build  a 

*  bridge  across  a  stream  which  is  the 
boundary  line  between  the  towns, 
and  alter  the  completion  of  the 
bridge  the  commissioners  of  one  of 
the  towns  accept  the  same,  on  the 
part  of  their  town,  and  pay  the  con- 
tractor its  full  equitable  proportion 
or  half  part  of  the  contract  price, 
and  the  commissioners  of  the  other 
town,  on  their  part,  do  acts,  by  part 
payment,  which  amount  to  a  condi- 
.  tional  acceptance  of  the  bridge,  the.... 
latter  commissioners  are  eqnitably'T- 
bound  to  pay  all  that  remains  un- 
paid by  them;  and  an  action  will 
lie  against  them  by  the  contractor, 
for  the  amount,  without  joining  the 
other  commissioners  as  parties  de- 

^    fendants.    Harris  v.  Eouck,         619 

2.  The  act  of  1867,  providing  that 
whenever  any  two  or  more  towns 
shall  be  liable  to  make  or  maintain 
any  bridge  or  bridges,  it  shall  be 
lawful  for  the  commissioners  of  said 
towns,  or  of  commissioners  of  either 
one  or  more  towns,  respectively,  to 
enter  into  joint  contracts,  and  that 
such  contracts  may  be  enforced 
against  such  commissioners  jointly 
or  severally,  respectively,  {Laws  of 
1867,  eh,  388,  ^  2,)  authorizes  a  sev- 
eral action  against  the  commission- 
ers of  any  town  so  contracting,  with- 
out joining  as  defendants  the  com- 
missioners of  the  other  town  or 
towns  contracting.  ib 

8.  In  accepting  a  bridge  constructed 
under  a  contract  made  by  the  com- 
missioners of  several  towns  jointly, 
each  board  acts  for  itself,  severally. 
The  statute  nowhere  provides  lor  a 
meeting  of  the  commissioners  of  two 
or  more  towns  as  a  joint  board,     ib 


COMMISSIONERS  OP  TOWNS. 
See  Towns. 


COMPLAINT. 

1.  It  is  not  admissible  to  substitute 
or  introduce  a.  new  and  distinct 
cause  of  action  by  way  of  supple- 
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mental  complaint.  Suehanan  ▼.  Com- 
ttoek,  582 

2.  The  matters  to  be  introduced  by 
Bnpplemental  complaint  must  be 
consistent  with,  and  in  aid  of,  the 
case  made  by  the  original  complaint. 

ib 

8.  Where  an  action  was  brought  to 
settle  and  determine  the  partnership 
rights  of  the  plaintiff  and  one  of  the 
defendants,  and  not  to  determine 
anything  between  such  defendant 
and  a  co-defendant,  under  an  agree- 
ment between  them;  Seld  that  the 
plaintiff  could  not  by  a  supplemental 
complaint  change  the  action  in  its 
entire  scope  and  purpose;  by  bring- 
ing in  and  substituting  a  new  con- 
troversy— a  new  and  independent 
cause  of  action  springing  out  of  a 
transaction  occurring  since  the  com- 
mencement of  the  action,  between 
the  defendants,  with  which  the  plain- 
tiff had  no  connection.  ib 

4.  It  is  a  good  objection  to  a  supple- 
mental complaint,  that  it  proposes 
to  introduce  new  matter  of  contro- 
rersy,  which  would  complicate  the 
action,  with  no  advantage  to  the 
parties.  ib 

8te  AHB:BrDXENT. 

CORJPORATIOHB,  9,  10,  11. 


CONDITION. 

Se$  lHBUBA:BrGB,  (FiBB,)  6  to  10. 


CONFESSIONS. 
St0  Cbiminal  Law,  14, 15, 16. 


CONSTITUTIONAL  LAW. 
See  PowBB. 


CONVERSION. 

The  plaintiff^'  sheep  broke  out  of  the 
lot  where  they  were  grazing,  and 
mingled  with  the  sheep  of  the  de- 
fendant, which  were  being  driven 
along  the  highway,  without  any 
fault  on  the  defendant's  part.  All 
he  did  was  to  allow  them  to  go 
along  the  highway  with  his  flock  to 


his  own  premises  where  they  could 
be  conveniently  yarded  and  separ- 
ated. On  arriving  at  the  defend- 
ant's premises  the  plaintiffs'  sheep 
were  separated,  and  turned  into  the 
highway  and  driven  towai-ds  the 
place  where  they  mingled  with  the 
defendant's  flock.  Held  that  upon 
these  foots  there  was  nothing  to 
justify  the  conclusion  that  the  de- 
fendant either  unlawfully  took  the 
sheep  in  question,  or  converted  them 
to  his  own  use.  Van  VtUkenburgk  v. 
Thayer,  196 


CORPORATIONS. 

1.  Where,  in  an  action  against  a  for- 
eign corporation,  the  corporation 
appears,  by  ita  attorney,  and  thus 
submits  itself  to  the  jurisdiction  of 
the  court,  and  by  the  result  of  the 
action  of  the  court  such  corporation 
becomes  the  judgment  debtor  of  the 
plaintiff  in  the  action,  this  gives  the 
court  power  over  its  property  and 
rights  of  action  within  this  State, 
and  brings  the  corporation  as  much 
within  the  jurisdiction  of  the  court 
as  if  it  were  a  corporation  under 
the  laws  of  this  State.  J>e  Bemer  v. 
DretCj  438 

2.  The  fact  that  it  is  a  fordgn  corpor- 
ation does  not  relieve  it  from  the 
status  of  being  a  "judgment  debt- 
or," nor  from  the  provisions  con- 
tained in  the  2d  and  8d  subdivisions 
of  section  224  of  the  Code,  relating 
to  "provisional  remedies,"  which 
Apply*  In  general  terms,  to  all  judg- 
ment debtors,  when  an  execution 
has  been  returned  unsatisfied  and 
the  judgment  debtor  refuses  to  ap- 
ply his  property  in  satisfaction  of 
the  judgment.  ib 

8.  The  statute,  being  general  in  its 
terms,  embracing  aU  "judgment 
debtors,"  it  is  bnt  a  fair  and  rea- 
sonable construction  to  be  given  to 
it  as. a  remedial  statute,  that  it  in- 
cludes all  persons.  Corporations 
are  not  excepted,  in  terms,  and 
ought  not  to  be  in  practice.  ib 

4.  In  an  action  against  stockholders 
of  a  corporation,  brought  by  a  cred- 
itor, to  charge  them  individually 
with  a  debt  of  the  corporation,  a 
judgment  obtained  against  the  cor- 
poration is  sufficient  evidence  of  itn 
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indebtedness  to  charge  the  defend- 1 
ants,  unless  shown  to  have    been 
obtained  throagh  collusion  or  (raud. 
Cmklin  v.  Furman,  484 

6.  Where,  by  statute,  stockholders  are 
made  liable  for  all  the  debts  of  a 
corporation,  to  an  amount  equal  to 
the  amount  of  stock  held  by  them, 
they  are  so  liable  as  partners,  on  the 
indebtedness,  as  original  debtors,  at 
the  moment  the  contract  with  the 
company  is  completed.  ib 

6.  And  although  the  statute  contains  a 
prohibition  against  suing  the  stock- 
holders, separately y  until  a  judgment 
has  been  obtained  against  the  com- 
any,  yet  if  it  gives  the  right  to  a 
creditor  to  sue  one  or  aU  of  the 
stockholders  together  with  the  cor- 
poration, and  on  the  recovery  of  a 
judgment  against  the  corporation 
authorizes  a  judgment  against  the 
stockholders  also,  there  is  no  period 
of  time,  after  the  debt  is  incurred 
by  the  company,  when  a  cause  of 
action  does  not  exist  agunst  the 
stockholders;  and  jf  suit  is  not 
brought  against  them  within  six 
years,  it  will  be  barred  by  the  statute 
of  limitaUons.  ib 

7.  A  judgment,  free  from  fraud,  re- 
covered against  a  corporation,  is 
conclusive  evidence  of  the  indebt- 
edness of  the  corporation,  in  a  sub- 
sequent action  brought  against  a 
stocUiolder,  or  the  trustees  of  the 
corporation ;  and  the  defendants  in 
the  latter  action  are  bound  by  it,  as 
fully  as  the  corporation  itself.  MUUr 
V.  White,  604 

8.  When  the  trustees  of  a  corporation 
are  sued,  there  is  no  hardship  in  en- 
forcing the  rule.  If  a  judgment 
against  the  corporation  is  unjustly 
obtained,  they  are  guilty  of  a  grave 
dereliction  of  duty  if  they  fail  to  use 
the  means  provided  by  law  to  have 
the  judgment  reversed  or  vacated ; 
and  if  they  allow  an  uigust  judg- 
ment to  remain  in  force  against  the 
corporation  whose  interests  they 
have  undertaken  to  guard,  they  can- 
not complain  when  it  is  enforced 
against  them  personally.  ib 

9.  Where,  in  such  an  action,  the  com- 
plaint alleged  the  recovery  of  a  judg- 
ment against  the  corporation,  and 
that  the  same  was  unpaid,  in  full 


force  and  owing  to  the  plaintiff; 
Hdd  that  this  was  a  sufficient  state- 
ment of  the  indebtedness  of  the  cor- 
poration to  the  plaintiff,  without  any 
averment  as  to  the  time  when  the 
original  indebtedness  was  contract- 
ed, what  it  was  for^  or  how  much  it 
was.  ib 

10.  The  complaint  in  such  an  action 
need  not  state  that  the  defendants 
were  trustees  of  the  corporation  when 
the  debt  was  contracted.  For  an 
omission  to  file  the  annual  report  re- 
quired by  the  statute,  the  trustees 
are  liable  for  all  the  debts  of  the  cor- 
poration then  existing.  tb 

11.  An  allegation,  in  such  a  complaint, 
that  the  defendants  failed  to  file  any 
such  report  as  is  by  law  required  to 
be  filed  within  twenty  days  of  Jan- 
uary Ist  in  each  year,  is  sufficient,  ib 

12.  The  legislature  may,  in  many  ways, 
interfere  with  the  actual  administi-a- 
tion  of  the  affairs  of  a  corporation 
without  destroying  its  corporate  ex- 
istence, or  impairing  the  powers  of 
its  managers  or  trustees.  Hke  Peo- 
ple ex  rel.  The  New  York  Inebriate 
Asylum  V.  Oebomy  668 

13.  Although,  generally,  where  the 
property  or  effects  of  a  corporation 
are  seized  or  sequestrated  by  virtue 
of  statutes,  in  the  exercise  of  the  vis- 
itorial  power,  the  statutes  themselves 
provide  some  mode  of  judicial  pro- 
ceeding for  the  purpose,  such  a  pro- 
vision is  not  essential  to  the  validity 
of  the  statute.    On   the  contrary, 

•  it  is  a  well  settled  rule  that  where  the 
legislature  has  the  power  to  provide 
redress  for  either  a  public  or  private 
wrong,  the  remedy,  or  mode  of  re- 
dress, is  wholly  a  subject  of  legisla- 
tive discretion.  ib 


COUNTY  COURT. 

1.  A  county  court  must  be  held  at  the 
place  appointed  by  law.  In  matters 
requiring  notice,  the  county  judge 
cannot  hold  an  a^ourned  court  at 
his  chambers.    Bennett  v.  Cooper^  642 

2.  Where  a  county  judge  adjourned 
the  court  to  his  chambers,  and  there 
heard  all  the  proceedings  for  the  dis- 
charge of  an  insolvent,  and  granted 
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the  discharge;  hM  that  the  saxne 
wu  void.  ib 


COUNTY  JUDGE. 

8te  MUVICIFAL  GORPOBATIONB,  8. 

CRIMINAL  LAW. 

1.  Where  a  person  has  been  gnilty  of 
a  burglary  and  a  larceny  at  the  same 
time,  he  may  be  indicted  for  either 
the  burglary  or  the  larceny,  sepa- 
rately, and  convicted  of  the  offense 
charged.     The  People  v.  Smith,      46 

2.  There  is  no  merger,  in  such  a  case, 
which  is  available  to  the  accused  by 
way  of  defense,  until  there  has  been 
a  trial  and  conviction  for  the  greater 
offense.  %b 

3.  Burglary  and  larceny,  charged  in 
the  same  indictment  as  having  been 
committed  on  the  same  occasion,  is 
a  compound  offense,  and  upon  the 
trial  the  party  accused  may  be  con- 
victed of  either  one,  without  the 
other.  ib 

4.  If  there  has  been  a  conviction  for 
the  burglary,  a  plea  of  autre  foie  con- 
vict would  be  a  good  answer  and  de- 
fense to  a  subsequent  indictment  for 
the  larceny  which  was  committed  at 
the  same  time  and  by  means  of  the 
burglarly.  It  is  all  the  same  fel- 
ony, and  the  lesser  is  merged  and 
satisfied  in  the  conviction  and  pun- 
ishment of  the  greater.  ib 

6.  So  a  conviction  for  the  larceny 
which  was  committed  by  means  of 
the  burglary  will  constitute  a  bar  to 
any  subsequent  trial  and  conviction 
of  the  defendant  for  the  offense  of 
burglary.  ib 

6.  There  cannot  be  two  convictions  for 
separate  acts,  constituting  the  same 
felony.  If  it  is  all  the  same  felony, 
one  conviction  is  a  bar  to  any  other, 
for  the  offense,  of  whatever  degree,  ib 

7.  On  the  trial  of  an  indictment  for  lar- 
.  ceny  in  stealing  '*  promissory  notes," 

a  witness  testified,  that  the  bills 
stolen  "  were  of  the  currency  ordina- 
rily known  as  greenbacks."  Htid  that 
this  proof  was  some  evidence,  at 
least,  of  their  genuineness,  and  when 
taken  in  coigunction  with  the  fur- 


ther fact,  to  which  he  testified,  that 
they  were  of  the  denomination  of 
one  hundred  dollar  bills  of  that  cur- 
rency, there  was  enough  evidence, 
also,  of  the  value,  to  sustain  a  con- 
viction.   Remeen  v.  The  PeepU,     824 

8.  Where  the  judge,  on  such  a  trial, 
charged  the  jury  that  good  character 
should  not  shield  the  prisoners,  if 
from  all  the  testimony  (which  of 
course  included  that  upon  the  sub- 
ject of  character)  the  jury  believed 
them  to  be  guilty  ;  that  they  were  to 
consider  all  the  evidence,  and  where 
they  had  a  well  reasoned  doubt  aris- 
ing out  of  all  the  testimony,  good 
character  should  protect  the  prison- 
ers, and  should  ensure  their  acquittal 
if  the  jury  had  "any  reasonable 
doubt  arising  out  of  the  whole  of  the 
testimony,"  Held  that  the  charge 
should  be  all  taken  together,  and 
so  taken,  it  could  not  have  misled 
the  jury.  ib 

9.  In  the  impanneling  of  the  jury,  in  a 
criminal  case,  one  of  the  jurors  was 
asked  "if  he  had  formed  an  opinion 
as  to  the  general  character  of  the 
prisoner  1"  He  replied  that  he  had ; 
that  "his  general  character  was 
bad ;"  and  that  "  he  (the  juror)  was 
biased."  ^eld  that  these  admissions 
rendered  the  juror  incompetent. 
Inoraham,  p.  J.,  dissented.  Allen  v. 
The  People,  8'88 

10.  Whatever  objection  there  may  have 
been,  under  the. English  system,  to 
two  grand  juries  sitting  in  the  same 
county  at  the  same  time,  the  Code 
has  relieved  the  difficulty.  The  20th 
section  directs  that  the  courts  of 
oyer  and  terminer  shall  be  held  twice 
annually,  in  every  county,  and  a.s 
many  more  terms  as  the  judges  shall 
appoint.  The  23d  section  provides 
for  extra  courts  to  be  appointed  by 
the  governor,  and  the  24th  section 
provides  for  the  a^ournment  of  any 
court  to  a  future  day.  The  holding 
of  one  branch  of  the  court  does  not 
prevent  the  holding  of  the  regular 
courts  as  directed  by  the  statute. 
Per  IngbahAm,  P.  J.  ib 

11.  It  is  not  a  valid  objection  to  a  writ 
of  error  to  remove  a  case  from  a 
court  of  sessions,  that  it  does  not 
require  a  return  of  the  Judgment 
below,  or  a  return  of  the  proceed- 
ings on  the  indictment  "  if  judgment 
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hi  therwpon  gwm'^    Fh%IUp»  v.  The 
PtopU,  858 

12.  Nor  is  it  a  ground  of  objection  to 
the  hearing  of  the  case,  in  the  Sa- 
preme  Court,  upon  the  writ  of  error, 
that  there  is  no  return  of  any  record 
of  judgment.  t^ 

18.  It  is  sufficient  if  the  writ,  in  terms, 
-commands  that  the  record  and  pro- 
ceedings (which  include  the  judg- 
ment, if  any  be  given,)  be  certifl^ 
to  the  Supreme  Court,  and  the  an- 
swer of  the  court  of  sessions  sets 
forth  the  indictment,  the  trial,  the 
exceptions,  the  findings  of  the  jury, 
and  the  judgment  of  the  court 
thereon.  ib 

14.  A  declaration  or  admission,  if  made 
before  the  accused  is  conscious  of 
being  charged  with,  or  suspected  of, 
crime,  is  admissible  in  evidence  un- 
der all  circumstances,  however  made 
or  obtained;  under  oath,  or  with- 
out, upon  a  judicial  proceeding  or 
otherwise.  But  if  made  afterwards, 
the  law  at  once  becomes  cautious 
and  hesitating.  The  true  inquiry 
then  is,  was  it  voluntary  1  For,  un- 
less it  is  entirely  voluntaryi  it  is  held 
to  be  not  admissible.  Per  Pot- 
TBR,  J.  ib 

15.  By  wluniary  is  meant,  proceeding 
from  the  spontaneous  suggestion  of 
the  party's  own  mind,  free  from  the 
influence  of  any  extraneous  disturb- 
ing cause.  ib 

16.  Where  the  accused,  while  under 
arrest  for  stealing  a  horse,  was  told 
by  the  complainant,  and  again,  in 
substance,  by  the  officer,  that  "  the 
beet  he  (the  accused)  could  do  was  to 
own  it  up:  that  this  would  be  better  for 
him;'^  SM  that  a  confession  made 
under  this  inducement  of  advantage, 
if  he  confessed,  was  not  a  voluntary 
confession.  ib 

17.  On  the  trial  of  an  indictment  for 
stealing  a  horse,  it  is  not  erroneous 
to  admit  evidence  of  the  accused 
talking  a  wagon,  on  the  same  night, 
from  another  person.  The  taking 
of  a  wagon  to  use  with  the  stolen 
horse,  if  they  were  used  together,  is 
a  corroborating  circumstance  to  the 
main  charge,  and  can  be  usc^  as 
evidence  for  that  purpose ;  notwith- 


standing it  is  proof  of  another  felony, 
also,  not  charged  in  the  indictment. 

ib 

18.  An  indictment  for  a  misdemeanor 
in  voting  at  a  general  election,  after 
the  accused  had  been  convicted  of 
a  felony,  need  not  allege  that  the  de- 
fendant voted  knowingly ^  willfully  and 
corruptly;  those  words  not  being  con- 
tained in  the  statute.  It  is  sufficient 
if  the  indictment  follows  the  lan- 
guage of  the  statute.  And  if  the  of- 
fense is  well  set  forth  without  these 
words,  they  are  surplusage,  and  need 
not  be  proved.  HchralUm  v.  The 
People,  625. 

19.  The  insertion  of  those  words,  in 
the  indictment,  does  not  prejudice 
the  defendant,  and  is  cured  by  the 
statute  of  jeofails.  (2  R,  8. 728,  ^  54, 
eubd,  4.)  ib 

20.  The  word  "  unlawfully,"  is  all  that 
is  necessary  to  characterize  the  of- 
fense, in  the  indictment.  All  beyond 
that  is  surplusage.  ib 

21.  Where  the  prosecutor  offers  no 
proof,  on  his  part,  to  show  that  the 
act  charged  was  willful  or  corrupt, 
beyond  proving  the  fact  of  voting  by 
the  defendant,  and  his  conviction,  no 
proof  is  necessary,  on  the  part  of  the 
accused,  to  show  the  absence  of  will- 
fulness or  corruption.  ib 

22.  The  defendant,  on  the  trial  of  such 
an  indictment,  for  the  purpose  of  re- 

.  butting  the  allegation  in  the  indict- 
ment that  he  voted  knowingly,  will- 
fully and  corruptly,  offered  to  prove 
that  previous  to  Ills  offering  to  vote, 
the  Governor,  on  being  applied  to  for 
a  pardon,  had  written  a  letter,  to 
the  effect  that  the  defendant  would 
need  no  pardon  for  the  previous  of- 
fense, he  being  a  minor;  and  that 
upon  coming  of  age  he  would  be  en- 
titled to  all  the  rights  of  a  citizen  ; 
also  that  he  stated  his  case  to  two 
counselors  of  the  Supreme  Court,  and 
was  advised  by  them  that  rights,  in- 
cluding the  right  of  voting,  which  he 
had  never  possessed,  could  not  be 
taken  away  from  him  ;  that  of  such 
rights  he  was  not  deprived  by  the 
conviction ;  and  that  on  his  coming 
of  age  he  would  be  a  citizen,  and 
have  a  perfect  right  to  vote.  The 
names  of  the  counsel  were  not  given, 
nor  did  the  defendant,  in  his  offer, 
allege  that  he  believed  such  ad  rice. 
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Mtid  that  the  offer  must  be  deemed 
equivalent  to  an  offer  to  prove  an 
ignorance  of  the  law,  by  the  defend- 
ant; and  that  it  was  not  brqad 
enough  to  meet  the  case.  That  it 
was  immaterial,  and  was  correctly 
overruled,  because  it  did  not  nega- 
tive the  idea,  even,  that  the  defend- 
ant knowingly  and  uiHawfuRy  voted,  ib 

23.  Every  man  is  bound  to  know  the 
law ;  and  ignorance  of  the  law  is  no 
defense.  And  every  person  is  bound, 
in  law,  to  know  that  while  standing 
as  a  convicted  felon,  unpardoned,  the 
statute  forbids  him  to  vote.  ib 

24.  On  the  trial  of  an  indictment,  the 
accused  cannot  be  allowed  to  show, 
in  his  defense,  an  absence  of  intmt  to 
commit  the  offense  charged,  by  prov- 
ing that  he  acted  under  the  advice 
of  counsel,  and  others;  especially 
where  he  does  not  allege  that  he  be- 
lieved or  relied  upon  such  advice,  ih 

25.  The  objection  that  the  offense 
charged  in  the  indictment,  viz.,  that 
the  accused  did  the  act  charged 
knowingly  J  wiUfuUy  and  eorrupUy^  was 
not  proved,  applies  only  to  a  class  of 
cases  where  guUty  knowledge  is  a  part 
of  the  definition  of  the  offense,  and 
is  the  material  fact  to  be  proved,    ib 


D 

DAMAGES. 

See  Agreembnt,  8. 
Amendment,  2. 
Bond,  8. 


DEBTOR  AND  CREDITOR. 

1.  Rights    and    remedies    of  creditors; 
frauds  vpon, 

1.  Although  one  may  have  intended  to 
defraud  the  creditors  of  another  by 
taking  and  converting  his  property 
into  cash,  such  intention  will  be  ren- 
dered harmless  by  his  delivering  the 
proceeds  of  the  sale  to  the  debtor,  or 
his  wife  who  is  his  authorized  agent. 
Cramer  v.  Bloody  155 

2.  And  if  he  subsequently  receives  a 
portion  of  such  proceeds,  with  like 
intent,  from  the  debtor's  agent,  for 


the  use  of  the  debtor  and  his  wife, 
and  to  be  handed  over  to  them,  or 
for  their  use,  as  they  may  want,  such 
intent  will  be  rendered  harmless  by 
his  paying  over  the  money  to  credit- 
ors, or  to  the  debtor,  or  his  wife,  by 
his  directions.  ib 

8.  A  settlement  between  such  person 
and  the  debtor,  and  payment  of  the 
amount  due  for  such  property,  or  its 
proceeds,  will  discharge  the  forni^r 
from  any  liability  to  creditors  of  the 
owner  who  subsequently  obtain  judg- 
ments against  the  latter.  ib 

4.  A  creditor  at  large  of  another  is  not 
in  a  situation  to  question  the  bona 
fides  of  a  transfer  of  the  debtor's 
property,  or  the  right  of  a  third 
person  to  take  such  property,  or  his 
right  to  retain  the  proceeds  of  its 
sale.  ib 

5.  The  statute  in  relation  to  convey- 
ances of  a  debtor's  property  with  the 
intent  to  delay,  hinder  and  defraud 
his  creditors,  -  has  no  application  to 
a  fraudulent  transfer  of  such  prop- 
erty by  any  one  except  the  debtor ; 
and  no  one  can  avail  himself  of  the 
statute  except  a  creditor  who  is  hin- 
dered, delayed  or  defrauded  thereby. 
A  creditor  at  large  cannot  be  hin- 
dered by  such  transfer,  within  the 
purview  of  the  statute.  ib 

6.  Where  the  cause  of  acUon  set  out  in 
the  complaint  was  that  the  defend- 
ant had  in  his  possession  either  the 
property  of  the  plaintiff's  judgment 
debtor,  or  its  proceeds,  for  which  he 
had  never  accounted,  and  the  referee 
found  that  before  the  plaintiff's  judg- 
ment was  rendered,  the  defendant 
had  fully  accounted  with  the  debtor 
for  all  the  property,  and  proceeds 
of  property  in  his  possession ;  Held 
that  the  referee  should  have  granted 
a  nonsuit.  ib 

7.  As  a  general  rule,  remedies  upon 
the  primary  debt  and  upon  the  col- 
lateral security  may  be  prosecuted 
at  the  same  time,  even  to  judgment 
and  execution,  though  only  one  sat- 
isfaction can  be  obtained.  The  Com 
Exchange  Ins.  Co,  v.  Babcoek,         231 

8.  If  an  attempt  be  made  to  collect  the 
judgment  both  upon  the  original  and 
the  collateral  security,  that  can  al- 
ways be  prevented,  or  remedied,  by 
the  order  of  the  court.  ib 
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9.  There  is  no  legal  objection  to  pann- 
ing remedies  npon  the  primary  and 
the  collateral  security  simultane- 
ously. Nor  is  it  an  effectual  bar  to 
the  obtaining  of  a  Judgment  upon 
the  original  deoiand,  that  the  suit 
upon  the  collateral  has  been  first  put 
in  judgment,  and  that  one  of  the  de- 
fendants in  that  judgment  is  the  sole 
defendant  in  the  action  upon  tlie 
original  claim.  ib 

10.  The  true  test  is,  has  satisfaction 
been  had  1  If  so,  all  other  proceed- 
ings will  be  stayed ;  if  not,  they  will 
be  allowed  to  be  continued.  ib 

2.  Assignments  f<fr  benefit  of  erediiort. 

11.  Where  debtors,  immediately  before 
making  an  assignment  for  the  bene- 
fit of  creditors,  bought  merchandise 
which  they  did  not  intend  to  pay 
for,  but  which  they  sold  on  credit, 
and  assigned  the  debt  owing'  for 
the  price  to  the  assignee ;  and  at  the 
time  of  making  the  assignment  re- 
tained a  iarge  amount  of  money  fh>m 
the  assignee,  for  their  own  use ;  and 
allowed  moneys  to  be  retained  by 
clerks,  fraudulently,  either  for  their 
own  use  or  for  the  benefit  of  the  as- 
signors ;  fftld  that  these  facts,  unez- 
phkined  by  the  debtors,  were  amply 
sufficient  to  warrant  a  finding  that 
the  assignors  were  actuated  by  a 
fhtudulent  intent  in  making  the  as- 
signment ;  and  that  in  the  absence  of 
any  proof  explaining  the  presump- 
tion of  fraud  arising  from  such  acts, 
it  was  the  duty  of  the  court  below  to 
have  so  found.  The  Waverly  National 
Bank  V.  Saltey,  249 


DECEIT. 
See  Fraud,  1. 

DECLARATIONS. 

See  CaiMiHAL  Law,  14, 15, 16. 
Eyidbvob,  8. 

DEED. 

1.  An  objection  to  a  deed  that  it  is  not 
stamped  as  required  by  the  act  of 
congress,  is  nnavailing,  unless  the 
party  objecting  proves  that  the  omis- 
sion of  stamps  was  with  intent  to 


evade  the  statute.    The  proof  lies 
with  him.     Coffger  v.  Lantrng^      421 

2.  'The  effect  of  a  deed  delivered  as 
an  escrow  as  a  conveyance,  and  its 
effect  as  being  the  written  evidence 
of  a  contract  between  the  parties  to 
avoid  the  statute  of  fhiuds,  sliould 
not  be  confounded.  The  questions 
are  not  identical.  Per  Potter,  J.  ih 

8.  There  is  nothing  in  the  statute,  or 
common  law,  that  prevents  a  party 
claiming  title  to  lands  from  pur- 
chasing in  outstanding  claims  of 
other  persons,  to  quiet  his  own  title; 
and  the  deed,  release  or  quit-claim 
of  the  outstanding  claim  is  not  void; 
it  will  have  the  effect,  at  least,  to 
quiet  the  claim  of  title  of  the  person 
executing  it.    Marble  v.  MeMinn,  610 

4.  The  taking  of  such  a  deed  is  not 
an  acknowledgment  that  the  grantee 
has  no  other  title.  ib 

See  AoRBBHBVT,  4. 
evidbnce,  7. 
Rbal  Estatb. 


DESCENT. 

On  the  26th  of  October,  1848,  B.  M. 
died  intestate,  seised  in  fee  of  cer- 
tain premises,  leaving  no  widow  or 
descendants  him  surviving,  but  leav- 
ing a  sister,  M.  C,  and  a  grand- 
nephew,  A.  M.  W.  his  only  heirs  at 
law.  M.  C.  and  A.  M.  W.  inherited 
the  lands,  as  tenants  in  common,  in 
fee,  and  afterwards  made  an  amic- 
able partition,  by  which  the  prem- 
ises fell  to  the  share  of  A.  M.  W., 
and  a  release  of  the  same  was  made 
to  him,  by  M.  C,  dated  May  16, 
1849.  A.  M.  W.  died  November  22, 
1849,  seised  in  fee  of  his  portion  of 
said  lands,  intestate,  unmarried  and 
without  descendants,  and  leaving  no 
father,  but  leaving  a  mother,  M.  H. 
who,  after  the  death  of  her  first  hus- 
band, the  father  of  A.  M.  W.,  and 
during  the  lifetime  of  A.  M.  W.,  had 
married  a  second  husband,  G.  H.,  by 
whom  she  had  children,  brothers 
and  sisters  of  the  half  blood  to  A. 
M.  W.,  but  not  of  the  blood  of  B. 
M.  the  ancestor  of  A.  M.  W.,  and 
who  were  living  at  his  death,  ffeldy 
1.  That  A.  H.  W.  and  M.  C,  being 
tenants  in  common,  each  was  seised 
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Bolely  or  seTerally  of  his  undivided 
share  of  the  land ;  and  all  there  was 
of  unity  between  them  was  of  pos- 
session, not  of  estate,  in  the  land. 
2.  That  such  possession  they  could 
sever  and  divide,  and  assi^  to  each 
his  separate  part  by  parol ;  and  the 
releases  which  they  executed  effected 
nothing  more.  Neither  acquired  any 
new  estate.  8.  That  upon  the  death 
of  A.  M.  W.,  intestate,  unmarried, 
without  descendants,  leaving  no  fath- 
er, the  fee  descended  to  his  mother, 
M.  H.,  and  to  the  exclusion  of  the 
brothers  and  sisters  of  the  half  blood 
of  A.  M.  W.,  they  not  being  of  the 
blood  of  B.  M.,  the  ancestor  of  A. 
M.  W.     Conklinff  v.  JBrownj  265 


DIVORCE. 

A  decree  of  divorce  obtained  in  an- 
other State  upon  a  personal  service 
of  process  upon  the  defendant  in 
this  State,  is  valid  and  effectual,  so 
far  as  the  plaintiff  is  concerned. 
Holmes  v.  Soknes,  805 


E 


EQUITY. 

1.  It  is  a  universal  rule  with  a  court 
of  equity  never  to  permit  injustice 
to  be  done,  or  a  wrong  to  go  unre- 
dressed upon  mere  technical  objec- 
tions, if  the  court  has  jurisdiction  of 
the  subject  matter  and  of  the  par- 
ties ;  especially  if  such  injustice  lies 
in  the  way  of  the  enforcement  by 
the  court  of  its  own  judgments  J)e 
B&mer  v.  Brewj  488 

2.  When  a  court  of  equity  obtains  ju- 
risdiction of  an  action  for  any  pur- 
pose for  which  it  is  authorized  to 
give  judgment,  it  holds  such  juris- 
diction for  every  other  purpose; 
especially  for  the  purpose  of  giving 
effect  to  its  judgment  lb 

8.  Courts  do  not  relieve  from  acts 
done  under  a  false  impression  as  to 
the  facts,  though  under  a  mistake  of 
the  law.  The  parties  must  be  left 
to  other  remedies  founded  on  fraud, 
if  it  existed;  or,  if  relief  can  be 
granted  in  any  case  for  mistake  of 
Uie  law,  founded  on  the/act  that  the 


adverse  party  had  parted  with  noth- 
ing of  any  real  value.  Oamtar  v. 
Bird,  277 

See  IirjUNCTiov,  1,  2. 
JuRisniCTif^ir. 
Principal  and  Aobnt,  1. 
Rbfobxing  Inbtbuxbnts. 
Spbcific  Pbrforxancb. 


ESTOPPEL. 

1.  Where  a  party  gets  nothing  by  Uie 
contract  sought  to  be  enforced 
aeainst  him — neither  title  nor  pos- 
session of  property — he  is  not  estop- 
ped from  setting  up  his  defense. 
Saxton  V.  Lodge,  84 

2.  An  estoppel  cannot  be  predicated 
upon  a  nudum  pactum,  ib 

8.  If  the  whole  arrangement  for  the 
sale  and  purchase  of  a  patent  is 
nudum  padum,  a  stipulation  that  the 
purchasers  shall  not  dispute  the  ven- 
dor's right  and  title,  and  will  not 
set  up  any  defense  against  the  val- 
idity of  the  patent,  in  any  action 
against  them  to  enforce  their  prom- 
ises, is  as  void  as  any  other  part, 
and  cannot  estop.  ib 

4.  To  a  suit  brought  for  the  partition 
of  a  lot,  several  persons  who  owned 
the  rear  part  thereof  were  all  made 
parties.  In  the  decree  in  that  suit 
the  description  of  the  property  or- 
dered to  be  sold  did  not  include  the 
rear  of  the  lot.  AU  the  parties  hav- 
ing any  title  to  the  lot  gave  releases, 
except  F.  On  the  sale  Uie  whole 
lot  was  sold,  and  F.  was  paid,  and 
gave  a  receipt  for,  her  share  of  the 
proceeds,  but  executed  no  release. 
She,  knowing  of  the  sale,  made  no 
objection  thereto.  Hdd  that  her 
acts,  in  not  objecting  to  the  sale, 
and  afterwards  receiving  payment 
for  her  share,  ettopptd  her,  and  her 
representatives,  from  claiming  any 
interest  in  the  land;  and  that  the 
sale  of  the  lot  under  the  decree  in 
the  partition  suit,  was  to  be  consid- 
ered as  conveying  a  good  title  to  the 
whole  lot,  alUiough  it  was  not  cor- 
rectly described  in  such  decree. 
Qamar  v.  Bird,  277 

6.  Although  a  mistake  as  to  the  law 
forms  no  ground  for  reforming  a 
contract,  yet  where  a  party  acting 


IDIIEX. 


687 


under  a  mistake  of  law  or  of  fact, 
does  acts  which  mislead  the  adverse 
party,  he  is  estopped,  as  well  as  if 
he  was  not  acting  under  such  mis- 
take, ib 


EVIDENCE. 

1.  On  the  trial  in  the  county  court,  of 
an  action  on  a  contract  for  the  sale 
and  purchase  of  wood,  eyidence  was 
given  to  show  that  both  the  defend- 
ant and  his  witness  stated  the  con- 
tract differently,  then,  from  what 
they  had  previously  stated  it  on  the 
trial  of  the  cause  before  the  Justice ; 
the  difference  in  the  two  statements 
being  quite  material  upon  the  merits 
of  the  controversy,  to  wit,  the  quan- 
tity of  wood  to  be  paid  for  by  the 
defendant  Held  that  the  evidence 
was  properly  admitted,  it  being,  as 
to  the  defendant  himself,  in  the  na- 
ture of  admissions  or  declarations 
by  a  party,  and  principal  evidence 
against  him,  upon  the  issue ;  and 
also  competent  as  impeaching  evi- 
dence against  him  or  his  witness. 
Mc Andrews  v.  Santee^  198 

2.  The  rule  excluding  the  testimony 
of  the  wife,  as  to  her  husband's  dec- 
larations to  her  during  the  existence 
of  the  marriage  relation  has  no  ap- 
plication to  words  spoken  at  the  very 
time  of  forming  the  marriage.  Fan 
Tuyl  V.  Van  Tuyl,  285 

3.  The  declarations  of  the  husband, 
made  in  promiscuous  conversations 
having  no  reference  to  his  relations 
with  bis  wife,  or  to  the  Btatut  of  her 
or  her  children,  are  inadmissible  as 
evidence.  ib 

4.  Where  the  plaintiff  and  defendant, 
who  are  both  men  of  fair  character, 
and  stand  alike  unimpeached,  and 
are  of  equal  credibility,  being  ex- 
amined as  witnesses,  contradict  each 
other  directly  upon  a  question  of 
fact,  and  their  testimony  is  totally 
irreconcilable,  in  the  absence  of 
other  testimony,  the  case  will  stand 
evenly  balanced,  and  the  complaint 
will  be  dismissed.    Losee  v.  Morey^ 

661 

6.  But  if  the  plaintiff  is  fully  and  cir- 
ciimstantially  corroborated  in  his 
statement  of  the  facts,  by  the  writ- 
ten agreement  of  which  a  specific 


performance  is  sought,  duly  exe- 
cuted in  form,  and  perfect  in  all  its 
parts,  even  to  the  cancellation  of 
the  stamp,  and  by  the  testimony  of 
the  subscribing  witness  thereto ;  so 
that  if  the  evidence  of  both  parties 
should  be  stricken  out,  or  disre- 
garded, as  equally  balanced,  the 
plaintiff  *s  case  would  still  stand  well 
proved ;  this  will  justify  a  decree  in 
fiivor  of  the  plaintiff,  if  the  facts 
thus  proved  be  suflScient  to  warrant 
the  relief  asked  for.  ih 

m 

6.  Surveys,  maps,  and  field-notes,  made 
by  a  stranger,  without  authority  or 
right,  cannot  be  received  to  alter, 
contradict  or  vary  a  title  under  a 
previous  deed.    MarhU  v.  MeMinn^ 

610 

7.  And  a  deed  with  its  description 
taken  from  such  a  survey  or  map, 
ought  to  have  authenticity,  to  make 
it  evidence.  ib 

8.  In  the  absence  of  evidence  show- 
ing his  identity,  or  that  he  was  even 
a  surveyor,  or  the  correctness  of  his 
survey,  tlie  survey  and  maps  of  such 
person  are  worse  evidence,  as  against 
the  parties  in  interest,  than  even 
mere  hearsay.  '  ib 

See  Criminal  Law,  14, 17,  21,  22. 
Execution,  1,  8,  4,  6. 
Judgment,  4. 
Railroad  Companies,  17. 


EXCEPTIONS. 
See  Practice,  3,  5. 


EXECUTION. 

1.  In  an  action  to  recover  the  value  of 
a  horae,  wagon,  sleigh  and  harness 
sold  by  the  defendant  oii  execution, 
which  property  was  claimed  to  be 
exempt,  the  plaintiff  proved  that  he 
was  a  householder,  having  a  family 
for  which  he  provided ;  that  he  own- 
ed no  other  horse,  wagon,  sleigh  or 
harness ;  and  that  he  used  the  prop- 
erty for  cultivating  land,  carrying 
goods  to  market,  &c.  Meld  that 
within  the  rule  established  in  Wilcox 
V.  Hawley,  (81  K  Y.  Hep.  658,)  the 
plaintiff  had  established  the  factn 
that  he  was  a  householder,  and  had 
a  &mlly  for  which  he  provided,  and 
that  he  used  the  property  in  question 
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'  as  a  team,  for  the  support  of  his 
&mily;  and  that  the  evidence  was 
sufficient  to  authorize  a  judgment  in 
favor  of  the  plaintiff.  Smith  v. 
Siade,  637 

2.  And  the  yalue  of  the  property  heing 
within  the  limit  allowed  by  law,  to 
wit,  |260 ;  held  that  the  same  was 
exempt  from  sale  on  execution  is- 
sued upon  a  Judgment  recovered 
on  a  note  given  by  the  pliuntiff  and 
another  person,  jointly,  for  the  price 
of  a  horse  purchased  by  the  latter, 
for  himself;  it  not  appearing  that 
such  horse  was  purchased  for,  or 
used  as,  a  team,  or  a  part  of  a  team, 
by  any  one.  ib 

8.  Although  the  burden  of  proof  is 
with  a  party  claiming  that  property 
levied  on  was  exempt  from  execu- 
tion, to  show  affirmatively  that  it 
was  necessary  for  the  support  of  his 
family,  yet  it  is  not  required  that 
he  should  employ  the  word  neeei- 
aary,  in  his  evidence.  It  is  sufficient 
that  he  shows  facts  that  prove,  or 
tend  to  prove,  such  necessity.         ib 

4.  It  is  not  necessary  for  the  pluntiff 
to  show  that  he  had  not  other  arti- 
cles exempted  by  statute,  of  the 
value  of  |250,  or  which,  with  the 
articles  mentioned  in  the  complaint, 
exceeded  the  sum  of  $250.  ib 

5.  It  is  sufficient  for  the  plaintiff,  on 
the  trial,  to  show  that  the  articles 
levied  on,  and  claimed  to  be  exempt, 
are  enumerated  in  the  statute  as 
exempt  property  when  the  same  are 
neee$8ary  ;  and  Uien  to  show  them  to 
be  nec^sary,  and  within  the  limit  as 
to  value.  Neither  the  statute  nor 
the  rule  of  legal  evidence  calls  upon 
the  plaintiff  to  prove  what  else  he 
may  own.  ib 

6.  The  exemption  in  the  statute  was 
not  made  to  depend  on  the  pecuni- 
ary ability  of  the  debtor.  ib 


EXECUTORS   AND  ADMINISTRA- 
TORS. 

1.  To  render  the  executors  of  a  de- 
ceased partner  liable  as  partners, 
with  the  surviving  partner,  in  respect 
to  the  business  carried  on  after  the 
death  of  their  testator,  it  is  neces- 
sary to  show  that  they  voluntarily 
employed  Uie  testator's-assets  which 


had  come  to  them,  in  the  tnde. 
JRiehter  v.  Foppmhutenj  809 

2.  It  is  not  sufficient  that  the  busineas 
is  carried  on  by  the  surviving  partner 
with  their  assent  and  encourage- 
ment ;  it  being  his  right  and  duty  to 
do  so  without  either.  tb 

8.  Nor  do  executors  incur  any  respon- 
sibility by  allowing  the  share  of  the 
capital  of  their  testator  to  remain  in, 
and  be  employed  in,  the  business  of 
the  partnership,  after  his  death.,  for 
the  benefit  of  the  cegtma  que  truatf 
when  it  is  done  in  accordance  with 
the  testator's  instructions,  contained 
in  his  will,  or  with  the  partnership 
agreement ;  but  the  assets  so  direct- 
ed to  be  employed  are  liable  to  make 
good  the  debts  contracted  during 
Uieir  employment.  ib 

4.  To  this  extent  the  estate  of  a  de- 
ceased partner  "wjW,  in  equity,  be  ap- 
plicable to  the  liquidation  of  the 
demands  of  those  who  have  become 
creditors  of  the  partnership  after  his 
decease.  But  the  executors  cannot 
be  made  liable  personally  without 
entering  into  the  partnership.         ib 

See  Appeal. 
Will,  1. 


EXEMPTION. 
See  ExBcuTiov. 


P 

FIELD-NOTES. 
See  EviDENCB,  6. 


FOREIGN  CORPORATIONS. 

1.  Where  a  foreign  corporation  had 
never  filed  in  the  office  of  the  Secre- 
tary of  State  any  designation  of  a 
person  upon  whom  papers  could  be 
served,  and  there  was  evidence  of  its 
insolvency  or  refusal  to  pay.  its  judg- 
ment debts;  and  it  had  discon- 
tinued its  organization  and  the  ex- 
ercise of  its  franchises ;  had  neglect- 
ed to  hold  meetings  of  its  officers ; 
had  sold  out  to  another  company  its 
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property,  and  its  officers  had  become 
officers  in  the  new  company,  its  pre- 
sident becoming  the  president  of  the 
new  company,  and  having  the  avails 
of  the  sale  of  the  property  of  such 
corporation  in  his  possession;  Held 
that  these  facts,  alone,  would  justify 
the  appointment  of  a  receiver,  even 
exports,    JkBemer  y.  Drew,         488 

2.  Where  a  foreign  corporation,  sued 
in  this  court,  appears  by  attorney,  a 
notice  of  the  appointment  of  a  re- 
ceiver of  such  corporation,  served 
upon  the  attorney,  is  good  service,  ib 

See  Corporations,  1,  2. 
Jurisdiction,  2. 


FORMER  QUIT  OR  PROCEEDING. 

Where  it  appears,  fh>m  the  return  of 
a  county  judge  to  a  writ  of  eertiorari, 
that  he  was  deceived  and  misled 
by  the  firaudulent  pretences  of  the 
relators,  upon  a  former  motion,  and 
that  the  decision  thereon  was  ob- 
tained from  him  by  such  fhiudulent 
pretences,  such  former  decision  will 
not  be  a  bar  to  the  second  proceed- 
ing; and  his  final  judgment  may 
be  reviewed  npon  the  merits.  The 
Fecple  ex  rel.  WUbttr  v.  Eddy,        698 

See  JUDGMBHT. 


FRAUD. 

1.  An  action  for  fraud  and  deceit  on 
the  sale  of  a  horse,  by  means  of 
false  and  fhiudulent  representations, 
made  with  knowledge  of  their  falsity 
and  with  intent  to  deceive,  cannot 
be  maintained  without  proof  of  a 
eeienter.     MarthaU  v.  Oray,  414 

2.  When  a  person,  on  a  sale  or  ex- 
change of  property,  tporrtmte  it,  in 
any  particular,  he  is  accountable  to 
the  extent  of  the  warranty,  whether 
he  knew  the  fact  or  not ;  but  where 
the  claim  is  for  fraudf  the  repre- 
sentations must  not  only  be  ftilse, 
but  false  to  the  knowledge  of  the 
party  m|tking  them.  ib 

8.  The  cases  of  Beimett  v.  Jmbon,  (21 
Jf.  Y.  Rep.  288,)  and  Oraig  v.  Ward, 
(86  Barb,  877,)  have  not  established 
a  difibrent  rule  f^om  the  above,     ib 

Vol.  LVn.  44 


4.  Cases  may  arise  in  which  a  sale,  by 
an  insolvent  debtor,  of  all  his  prop- 
erty, upon  credit,  may  not  be  fraud- 
ulent. But,  as  a  general  proposition, 
such  a  sale,  to  a  purchaser  cognizant 
of  the  vendor's  insolvency,  is  fhiud- 
Qlent ;  the  necessary  efieict  of  it  be- 
ing to  hinder  and  delay  creditors. 
OarkY.  Wiee,  416 

See  Debtor  and  GaBDiTeR,  1,  2, 6. 

HnSBABD  ABD  WiPB,  2. 

Partnbrship,  6. 
Prihcipal  abd  Aorbt,  6. 


FRAUDS,  STATUTE  OF. 

See  Dbbd,  2. 

Vbvdor  abd  Purchaser,  2 


FRAUDULENT  CONVEYANCES. 
See  Dbbtor  abd  Crbditor,  5. 


GIFTS. 

See  PRIBCIFAL  ABD  AOBBT. 


GRAND  JURY. 
See  Criminal  Law,  10. 


GOVERNMENT  BONDS. 
See  HusBABD  abd  Wife,  2. 


GUARDIAN  AND  WARD. 

1.  Although  the  statute  authorises  a 
guardian  to  keep  up  and  sustain  the 
houses,  grounds  and  other  appurte- 
nances to  the  lands  of  his  ward,  by 
and  with  the  issues  and  pro6ts  there- 
of, or  with  any  other  moneys  of  the 
ward  in  his  hands,  this  does  not  in- 
clude the  right  of  rebuilding.  Cop- 
iey  V.  amel,  299 

2.  Permission  to  erect,  on  the  ward's 
land,  a  building,  with  the  right  of  re- 
moval, can  only  be  obtained  Arom 
the  guardian ;  and  such  permission 
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cannot  be  given  by  him  as  guardian, 
to  himself  as  an  indiyidiial.  ib 

8.  A  goardian  having,  as  such,  charge 
of  his  ward's  land,  his  possession  of 
it  is  in  his  capacitj  of  guardian,  and 
not  otherwise.  He  cannot,  by  a  con- 
tract with  himself,  create  the  relation 
of  landlord  and  tenant,  so  as  to  ren- 
der his  occupation  that  of  a  tenant 
at  will.  ih 


H 

fflOHWAYS. 

See  GoinaBBioKBRS  op  Hiohwatb. 

HUSBAND  AND  WIFE. 

1.  At  common  law  an  action  lay  against 
husband  and  wife  jointly,  for  a  libel 
written  and  published  by  the  wife, 
alone ;  and  a  general  judgment  could 
be  rendered  against  them  both,  if 
the  charge  were  established.  This 
rule  has.  not  been  changed,  by  stat- 
ute, in  this  State.  Tait  v.  OtdberU 
eon^  9 

2.  Where  government  bonds,  deposited 
with  the  defendants,  by  the  plaintiff, 
with  express  instructions  not  to  de- 
liver them  to  any  person  except 
upon  his  written  order,  were  subse- 
quently obtained  from  them,  by  the 
plaintiff's  wife,  fraudulently,  by 
means  of  a  forged  order  purporting 
to  be  signed  by  him ;  Reld  Uiat  the 
plaintiff,  being  legally  responsible  for 
the  fraud  of  his  wife,  he  could  not 
recover  from  the  defendants  the 
value  of  the  bonds.  Kmomg  v.  Man- 
Uy.  479 

8.  The  rule  of  the  common  law,  on 
this  subject,  is  not  changed,  or 
affected,  by  the  legislation  in  this 
State  giving  to  married  women  the 
control  of  their  property.  While 
the  recent  statutes  relieve  them  from 
many  of  the  disabilities  formerly  re- 
sulting from  the  marital  relation, 
they  do  not  discharge  the  husband 
from  the  liabilities  which  that  rela- 
tion imposed  on  him  for  the  torts  of 
his  wife.  ^ 

See  Marriage. 
Married  Women. 

WiTVBBS,  1. 


IGNORANCE  OF  THE  LAW. 
See  Grimiital  Law,  22,  23 


ILLEGAL  VOTING. 
See  Criminal  Law,  18  to  25. 


INFANTS. 
See  Apprbnticbb. 


INJUNCTION. 

1.  To  enable  a  plaintiff  to  maintain  an 
action  against  the  officers  of  a  coun- 
ty and  enjoin  the  collection  of  a  tax, 
he  must  bring  his  case  within  some 
one  of  the  acknowledged  beads  of 
equity  jurisdiction,  viz:  (1.)  Where 
the  proceedings  of  the  subordinate 
tribunal  will  necessarily  lead  to  a 
multiplicity  of  actions ;  (2.)  Where 
they  lead,  in  their  execution,  to  the 
commission  of  irreparable  injury  to 
the  freehold ;  (8.)  Where  the  claim 
of  the  adverse  party  to  the  land 
bought  at  the  tax  sale  is  valid  upon 
the  face  of  the  instrument,  or  the 
proceedings  sought  to  be  set  aside, 
and  extrinsic  facts  are  necessary  to 
be  proven  to  establish  invalidity  or 
illegality;  (4.)  Where  the  tax  is  upon 
land,  and  the  law  allows  it  to  be 
sold  to  collect  the  tax,  and  the  con- 
veyance to  be  executed  would  be 
conclusive  evidence  of  title;  (6.) 
Where  the  plaintiff  has  sustained 
special  ii\jury.  Hankm  v.  The  Board 
of  Supervieort  of  the  County  of  Wett- 
cheater,  388 

2.  Whenever  a  case  is  presented  falling 
within  these  exceptions,  equity  will 
interfere  to  arrest  the  excessive  liti- 
gation, to  prevent  the  irreparable 
iiyury,  or  to  remove  or  prevent  the 
cloud  upon  the  title ;  where  no  re- 
lief can  be  had  by  eertkrariy  to  review 
the  proceedings,  and  unless  the  plain- 
tiff can  have  an  injunction,  he  will 
be  without  remedy.  ib 

8.  Where  a  plaintiff  has  had  an  op- 
portunity to  interpose  the  defense 
of  fraud  and  corruption  in  an  arbi- 
trator, in  an  action  brought  against 
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him  upon  the  award,  an  ii^jnnction 
will  not  be  issa^nl  to  restrain  the 
proceedings  in  that  action,  either 
before  or  after  judgment  Stover  v. 
CogiweU,  448 

4.  His  remedy  is  to  move,  in  that  ac- 
tion, for  such  relief  as  the  facts  may 
show  he  ought  to  have,  in  respect 
to  the  judgment  which  has  passed 
against  him,  therein.  ib 

6.  An  injunction  will  not  be  issued  to 
restrain  the  prosecution  of  an  action 
pending  in  the  same  court,  unless 
it  appears  from  special  circum- 
stances, that  relief  cannot  be  had  by 
motion  or  petition  in  the  cause.  Thi 
Erie  Bailway  Co,  7.  Ramaey^  449 

6.  This  was  decided  in  Sehett  ▼.  The 
Erie  EaUwoff  Con^any,  (61  Barb,  868,) 
and  that  is  all  that  it  was  intended 
by  the  court  to  decide,  there,  viz., 
that  such  an  injunction  is  irregular. 

ib 

See  Trade-Marks. 


INSOLVENT  DEBTORS. 

See  County  Cofrt,  2. 
Fraud,  4. 


INSURANCE,  (FIRE.) 

1.  A  party  holding  a  contract  for  the 
purchase  of  premises  from  the  own- 
er, on  which  he  has  made  payments, 
has  an  insurable  interest  in  the 
premises.  Acer  v.  The  Merehante' 
Jm.  Co.  of  Hartford,  68 

2.  And  although  a  third  person,  to 
whom  such  party  has  contracted  to 
sell  the  premises,  has  without  his 
consent,  obtained  a  conveyance  A'om 
the  owner,  this  will  not  affect  such 
party's  rights.  Such  third  person, 
having  full  knowledge  of  those  rights, 
will  hold  the  title  subject  thereto,  ib 

8.  Such  party  still  has  the  equitable 
title,  until  his  rights  are  adjusted. 
His  right  is  not  a  conditional  right, 
but  an  absolute  right,  to  the  extent 
of  his  ownership,  or  equitable  title. 
He  is  therefore  not  guilty  of  any 
fraud  which  will  vitiate  a  contract 
of  insurance,  in  representing  him- 
self as  the  owner  of  the  property,  ib 


4.  A  policy  of  insurance,  issued  to  the 
plaintiff  by  the  defendant,  contained 
this  condition :  "  If  the  assured,  or 
any  other  person  or  parties  inter- 
ested shall  have  existing,  during  the 
continuance  of  this  policy,  any  other 
contract  or  agreement  for  insurance, 
(whether  valid  or  not,)  against  loss 
or  damage  by  fire,  on  the  propeily 
hereby  insured,  not  consented  to  by 
this  company,"  &c.,  "  then  this  in- 
surance shall  be  void  and  of  no 
effect,"  &c.  Held  that  the  "  other 
persons  or  parties  interested,"  speci- 
fied in  the  condition,  referred  to 
parties  interested  in  the  plaintiff's' 
inturofiee,  merely;  and  that  it  was 
not  the  understanding  or  intention 
that  any  other  person  who  might 
have  a  separate  interest  in  the  prcp- 
erty,  and  not  connected  in  interest 
wiUi  the  plaintiff,  and  having  no  in- 
terest in  his  insurance,  might  avoid 
the  plaintiff's  contract  by  obtaining 
an  insurance  of  his  own  interest  in 
the  property,  without  the  plaintiff's 
knowledge  or  consent.  ib 

6.  The  omission  of  a  party  insured  to 
deliver  a  particular  account  of  his 
loss  and  damage,  as  required  by  one 
of  the  conditions  annexed  to  the 
policy,  is  fatal  to  his  right  to  recover 
upon  the  policy.  Owen  v.  The  Fann- 
ert'  Joint  Stock  Jns,  Co.,  618 

6.  Such  a  provision  is  a  condition  pre- 
cedent, the  performance  of  which, 
by  the  insured,  is  indispensable  to 
his  right  of  recovery,  unless  it  has 
been  dispensed  with,  or  waived,  by 
the  insurers.  ib 

7.  Time  is  of  the  essense  of  the  con- 
tract, in  conditions  of  this  kind,  and 
there  is  no  power  in  the  court  to 
dispense  with  the  condition,  or  ex- 
cuse the  nonperformance  of  it.      ib 

■ 

8.  It  is  only  when  a  duty  is  created  by 
the  law  that  a  party  is  excused  from 
performing  it,  if  performance  is  ren- 
dered impossible  by  act  of  Qod,  and 
not  when  the  duty  is  created  by 
contract.  ib 

9.  Conditions  of  this  kind,  in  a  policy 
of  insurance,  are  designed  and  in- 
serted for  the  benefit  of  the  insurer, 
and  may  be  waived  by  him ;  and  the 
courts  should  construe  them  most 
liberally  in  &vor  of  the  assured,  and 
most  strictly  against  the  insurer,    ib 
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10.  A  policy  contained  a  condition  that 
in  case  of  loss,  the  assured  should 
deliver  a  particular  account  thereof 
to  the  insurers  within  ten  days.  A 
loss  occurred  on  the  20th  of  May, 
1868.  Notice  was  given,  immedi- 
ately afterwards,  to  the  agent  of  tiie 
insurers  at  the  place  where  the  prem- 
ises were  situated.  On  the  lOth  of 
June,  the  insurers'  general  agent 
and  adjuster  of  losses,  with  one  of 
the  directors  and  a  member  of  the 
executive  committee,  came  to  the 
place  where  the  premises  were  situ- 
ated, for  the  purpose  of  settiing  the 
loss.  On  the  1st  of  July  said  agent 
came  a  second  time,  stating  that  he 
came  to  ac^ust  the  loss.  Being  told 
tiiat  the  assured  was  absent,  and  that 
the  proofs  of  loss  had  not  yet  been 
prepared,  he  said  it  would  make  no 
difference;  that  the  proofs  could  be 
made  up  and  sent  when  the  assured 
returned.  Upon  the  return  of  the 
assured,  on  the  14th  of  August,  the 
proofs  were  mailed  to  the  insurers, 
who,*  after  keeping  them  ten  days, 
returned  the  same  to  the  assured, 
then  informing  him,  for  the  first 
time,  that  they  intended  to  contest 
the  claim.  SOd  that  these  facts 
constituted  a  distinct  recognition  of 
the  liability  of  the  insurers  for  tiie 
loss,  alter  the  expiration  of  the  ten 
days  for  the  service  of  the  prelim- 
inary proof.  And  that  this  was  suf- 
cientto  establish  a  waiver  of  such 
proof  within  the  ten  days.  ib 

11.  The  general  agent  of  an  insurance 
company  has  'power  to  bind  the  com- 
pany, by  making  such  a  waiver,     ib 

12.  The  fact  that  insurers,  after  the 
time  for  furnishing  the  preliminary 
proofs  has  expired,  put  their  reso- 
lution to  contest  the  claim  upon 
other  grounds  than  the  omission  to 
furnish  such  psoofs,  is  a  waiver  of 
that  ground  of  defense.  t^ 

18.  A  policy  of  insurance  was  taken  at 
the  instance  of  the  insurers'  agent, 
and  in  exchange  for  one  he  had  pre- 
viously issued  as  the  agent  of  an- 
other company.  The  application 
was  written  by  such  agent,  and  the 
name  of  the  assured  was  put  to  it  by 
such  agent  It  watf  stated  therein 
that  there  were  no  incumbrances  on 
the  property.  It  was  shown  that 
nothing  was  said  by  either  party 
about  any  incumbrance  or  lien  by 


judgment,  when  inquiry  was  made 
about  incumbrances;  or  any  tldng 
suggesting  any  necessity  or  occi^ 
sion  to  spea^  about  judgments. 
Sdd  that  the  inquiry  suggested  in 
the  application,  in  respect  to  incum- 
brances, was,  in  fact,  and  should  be 
in  law,  limited  to  mortgages,  or  in- 
cumbrances creating  a  specific  lien 
on  the  land.  And  that  the  assured 
was  not  called  upon  to  say  anything 
about  judgments.  ib 

« 
14.  Seldf  aUo^  that  in  this  view  of  the 
.statement  in  the  application  that 
there  was  no  incumbrance  on  the 
property — ^whether  it  were  viewed  aa 
a  warranty,  or  as  a  representation — 
there  was  in  fact  no  intentional 
concealment  or  misrepresentation, 
although  there  were,  at  the  time, 
judgments  which  were  liens  upon 
the  premises;  and  that  the  refusal 
of  the  judge  to  nonsuit  upon  that 
ground  was  not  erroneous.  ib 

16.  When  asked  if  the  premises  are  in- 
cumbered, the  applicant,  in  his  an- 
swer, need  go  no  further  than  to 
mention  all  specific  liens  upon  the 
land  by  mortgage,  contract  to  sell, 
charges  upon  Uie  property  by  will  or 
otherwise,  or  certificate  of  sale  by 
the  sheriff,  if  the  premises  have  been 
sold  on  execution  upon  any  judg- 
ment ih 


JUDGMENT. 

1.  Where  a  verdict  Is  according  to  the 
very  right  of  the  case,  upon  the  facts 
found,  the  judgment  will  not  be  dis- 
turbed on  any  question  of  form,  when 
there  is  no  exception  involving  any 
error  in  matter  of  law.  Bamtfcrd  v. 
Baimford,  58 

2.  A  judgment  rendered  by  a  justice 
of  the  peace,  on  a  dilatory  plea,  viz., 
upon  an  issue  as  to  the  misjoinder 
of  parties,  although  it  terminates  the 
action,  does  not  affect  the  right  of 
action  on  the  merits ;  nor  can  it  be 
set  up  as  a  bar  to  a  subsequent 
action  for  the  same  cause.  Vaughcm 
V.  (TBrim,  491 

8.  Where  a  judgment  is  reversed,  on 
appeal,  upon  technical  grounds  not 
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iDYolving  the  merits,  the  action  con- 
siitutefl  no  bar  to  a  second  action 
for  the  same  demands.  ib 

4.  A  simple  Judgment  of  reversal  has 
the  same  effect,  in  that  action,  as  a 
judgment  of  nonsuit.  And  where 
the  ground  of  reversal  does  not  ap- 
pear, the  onus  of  proof  is  on  the  party 
who,  in  a  subsequent  suit,  relies 
upon  the  adjudication  as  a  bar.  He 
must  make  it  appear  that  the  precise 
point  was  considered  and  passed 
upon  in  the  former  suit.  t^ 

See  GoBPOBATioNS,  6  to  0. 

iKBUBAirOB,  (FiBB,)  18,  14. 

jubtiob  op  thb  peaob. 
Mbchaniob*  Libb  Law,  8, 4,  6. 
Pbacticb,  1. 


JUDGMENT  GKEBITORS. 
See  Pbactiob,  1. 


JURISDICTION. 

1.  When  a  court  of  equity  obtains 
jurisdiction  of  an  action  for  any  pur- 
pose for  which  it  is  authorized  to 
give  judgment,  it  holds  such  juris- 
diction for  every  other  purpose; 
especially  for  the  purpose  of  giving 
effect  to  its  judgment.  DeBemer  v. 
Drew,  488 

2.  Hence,  if  the  court  has  obtained 
jurisdiction  of  an  action  against  a 
foreign  corporation  by  its  appearance 
by  attorney,  it  has  power,  after  judg- 
ment rendered  in  such  action  and 
execution  returned  unsatisfied,  to  ap- 
point a  receiver  of  the  property  and 
effects  of  the  corporation.  ib 

See  Attachmbbt. 
cobpobatiobb,  1,  2. 
Pbactiob,  1. 


JURY. 

See  Obimihal  Law,  9 

Railboad  Goxpabibs,  16, 17. 
Btbbbtb  abd  Avbbubb,  6. 


JUSTICE  OF  THE  PEACE. 

1.  Where  a  justice  of  the  peace,  after 
rendering  a  judgment  m  favor  of  the 


plaintiff,  by  mistake  entered  the 
same  in  his  docket  as  a  judgment  in 
fiivor  of  the  defendant,  and  a  tran- 
script of  such  judgment  being  filed 
and  docketed  in  &e  county  clerk's 
office,  the  plaintiff  was  compelled  to 
pay  the  judgment;  Held  that  an 
action  could  be  maintained  by  the 
latter,  against  the  justice,  as  for  an 
act  of  ministerial  negligence  and 
carelessness  by  which  the  plaintiff 
had  been  directly  injured.  Chrie- 
iepherY,  Van  Ziew,  17 

2.  Such  a  case  does  not  ftiU  within  the 
rule  of  judicial  impunity  for  acts 
done  by  a  judicial  officer  in  the  trial 
of  causes  and  rendition  of  judg- 
ments ;  it  being  settied  that  the  act 
of  entering  the  judgment  in  the 
docket,  by  a  justice,  is  a  ministerial 
act,  and  is  no  part  of  the  judicial 
function  of  rendering  the  judgmenL 

ib 

8.  Where  a  justice  swore  that  fh>m  the 
evidence  before  him  in  a  case  he 
"found  hie  Judgment  against  the  de- 
fendant and  in  favor  of  the  plaintiff, 
for  the  sum  of,  &c.,  but  upon  enter- 
ing said  Judgment  in  his  docket  he  by 
mistake  inserted  the  name  of  the  de- 
fendant in  the  place  of  that  of  the 
plaintiff;"  Held  that  this  was  to  be 
understood  as  an  averment  that  the 
justice  had  reduced  his  judgment 
to  form,  by  his  official  act,  and  tiien 
made  tiie  mistake  in  entering  the 
judgment  so  formed,  upon  his  dock- 
et ;  and  that  the  error  was  ministe- 
risl.  ib 

4.  Held  aleo,  that  the  justice  had  the 
right  to  correct  such  a  mistake  in  his 
docket,  the  moment  he  discovered  it; 
the  error  being  merely  clerical      i 


See  Agbbbmbkt,  1. 
Apfbbntiobb. 
Jddombnt,  2. 


LANDLORD  AND  TENANT. 
See  Lbabb. 


LARCENY. 
See  Cbimibal  Law,  1  to  7. 
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LEASE. 

1.  On  the  28th  of  September,  1847,  the 
defendant  took  a  lease  of  certain 
premiaee  from  the  plaintiff  for  twelve 
years,  covenanting  to  pay  rent  there- 
for. Under  this  lease  he  took  or  ac- 
cepted possession,  and  repeatedly 
paid  rent  He  never  relinquished 
this  possession,  never  paid  rent  to 
any  other  landlord,  never  attorned 
to  any  other  landlord,  and  was  never 
ousted  or  disturbed  in  the  posses- 
sion which  he  held  under  the  plaintiff. 
Hdd  that  it  was  no  defense  to  an 
action  upon  the  lease,  for  rent,  that 
the  defendant,  when  he  took  such 
lease  from  the  plaintiff,  was  in  fact 
holding  under  an  old  lease  from  G., 
which  he  delivered  to  the  plaintiff, 
but  dpon  the  understanding  that  if 
it  turned  out  that  the  plaintiff  was 
not  the  owner  of  the  land  the  old 
lease  was  to  be  restored  and  the  rent 
money  paid  back ;  that  one  C.  was 
in  fact  the  owner,  at  the  time  the 
lease  was  given;  and  that  the  de- 
fendant then  informed  the  plaintiff 
that  G.  claimed  the  land.  Hardy  v. 
Akerly,  148 

2.  The  tiUe  of  C,  relied  on  as  a  de- 
fense, was  at  most  an  equitable  title, 
claimed  to  arise  under  an  agreement 
with  W.  C.,  the  plaintiff's  grantor, 
made  prior  to  the  lease  sued  on, 
whereby  C.  agreed  to  convey  to  W.  C. 
certain  city  property  in  exchange  for 
lands  in  Ulster  county,  which  C.  was 
to  select.  G.  did  so  convey,  and  se- 
lected this  farm,  among  others,  and 
W.  G.'s  agent  executed  a  sort  of 
livery  of  seisin  to  him,  by  plucking 
some  tufts  of  grass,  and  stating  that 
he  delivered  possession  to  G.  Sdd 
that  this  was  insufficient  to  defeat 
the  plaintiff's  action ;  G.  having  never 
in  fact  taken  possession,  nor  under- 
taken to  enforce  payment  of  the  rent; 
and  having  never  had  the  legal  title, 
which  remained  in  W.  G.  until  it 
was  transferred  by  him,  by  deed,  to 
the  plaintiff.  Under  such  circum- 
stances the  defendant  should  not  be 
heard  to  dispute  the  title  of  the  plain- 
tiff, ih 

8.  JItfM,  aUOf  that  there  having  been  no 
eviction  of  the  tenant,  no  paramount 
title  shown,  and  no  attornment  to 
the  party  holding  a  paramount  title, 
it  might  well  be  doubted  whether 
the  defendant  could  defend  under  a 


paramount  title  without  divesting 
himself  of  the  possession  acquired 
from  the  plaintiff.  ib 

LEGAGY. 
See  Will. 

LEGISLATURE. 

The  legislature  is  not  restricted  in 
power,  by  the  constitution,  from  con- 
trolling or  changing  the  term,  or  tho 
fees,  of  an  office ;  or  from  abolishing 
an  office  created  by  it,  altogether. 
The  incumbent  possesses  no  vested 
right  in  an  office.  The  People  tx  rd. 
Wilbur  V.  £ddy,  298 

See  GoRPORATiovB,  12,  13. 

POWBB. 

Stbbbtb  avd  Avbnurs,  6. 

LIBEL. 
See  Husband  and  Wipb. 

LIEN. 
See  Mbchabicb'  Libh  Law. 


LIMITATIONS,  STATUTE  OF. 
See  GospoBATxoBs,  6. 

M 

MANDAMUS. 

Where  the  real  estate  connected  with 
an  asylum  belonged  to  the  Stale, 
upon  which  property  there  was  a 
mortgage  for  |60,000  about  to  fall 
due,  and  no  funds  applicable  to  tho 
payment  of  it,  except  the  funds  in 
the  hands  of  the  treasurer ;  and  the 
legislature  passed  an  act  requiring 
the  commissioners  of  the  land  office 
to  examine  into  the  management 
of  the  asylum  by  the  superintend- 
ent and  other  officers  of  the  insti- 
tution, and  take  such  action  (if  any) 
to  protect  the  interest  and  property 
of  tiie  State,  in  said  asylum,  as  they 
might  deem  necessary;  Seld,  1.  That 
the  facts  were  sufficient  to  justify 
the  commissioners  in  causing  the 
funds  of  the  corporation  to  be  se- 
cured and  placed  in  the  custody  of 
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a  person  selected  by  themseUetf. 
2.  That  the  power  vested  in  the 
commissioners  was  quati  Judicial, 
and  wholly  discretionary.  8.  That 
sach  a  discretion,  except  in  a  case 
of  palpable  abuse,  was  beyond  judi- 
cial control  by  the  writ  of  mandamut, 
4.  That  the  only  conceivable  limit 
on  the  power  vested  in  the  commis- 
sioners was  that  their  action  should 
be  reasonable,  and  adapted  to  the 
object  the  legislature  intended,  viz., 
the  protection  of  the  interest  and 
property  of  the  State.  5.  That  the 
action  of  the  commissioners,  in  as- 
suming the  control  of  the  funds  of 
the  corporation,  and  of  its  books, 
papers  and  vouchers,  and  in  direct- 
ing the  treasurer  to  hold  them  sub- 
ject to  their  control  and  direction, 
was  unobjectionable,  and  was  a  good 
defense  to  an  application  for  a  fnan- 
dainuif  commanding  such  treasurer 
to  pay  over  the  moneys,  and  to  de- 
liver the  books  and  papers,  in  his 
possession,  to  his  successor  in  office. 
Ths  People  ex  rel.  The  New  York  Ifir 
ebrieUe  Anfhm  v.  (hbom,  668 


MAPS. 


See  EviDBHCB,  6. 


MARRIAGE. 

1.  A  valid  marriage,  to  all  intents  and 
purposes,  is  established  by  proof  of 
an  actual  contract,  per  verba  de  pree- 
eenHf  between  persons  capable  of 
contracting,  to  take  each  other  for 
husband  and  wife ;  especially  where 
the  contract  is  followed  by  cohabit- 
ation.    Van  Tuyl  v.  Van  Tityl,     285 

2.  No  solemnization  or  other  formality, 
apart  from  the  agreement  itself,  is 
necessary.  ib 

8.  Nor  is  it  essential  to  the  validity  of 
the  contract,  that  it  should  be  znade 
before  a  witness.  ib 

4.  Tet  a  contract,  per  verba  depraaenHy 
constitutes  marriage  only  when  the 
parties  intend  that  it  shall  do  so 
without  any  subsequent  ceremony. 
A  proposition  to  cohabit  as  man  and 
wife,  with  an  assurance  of  a  ftiture 
marriage,  would  be  a  nullity.         ii 


MARRIED  WOMEN. 

1.  An  action  at  law,  seeking  an  ordin- 
ary pecuniary  judgment,  as  upon  a 
personal  contract,  is  not  maintain- 
able against  a  married  woman  who, 
without  consideration  and  without 
benefit  to  her  separate  estate,  and 
simply  as  the  surety  of  her  husband 
and  for  his  accommodation,  indorses 
his  note.  The  Com  Exchange  Ineur- 
anee  Co.  v.  Babcoek,  222 

2.  In  order  to  create  a  valid  charge 
upon  the  separate  estate  of  a  mar- 
ried woman,  there  must  be  a  specific 
description  of  the  property,  in  the 
instrument  creating  it,  executed  ac- 
cording to  legal  formalities,  and  en- 
forced in  equity,  under  a  complaint 
seeking  as  relief,  not  a  general  judg- 
ment, but  the  satisfaction  of  the 
charge  out  of  the  specific  property 
subjected  thereto.  ib 

8.  Such  a  charge  cannot  be  created  by 
a  married  woman's  accommodation 
indorsement  of  a  promissory  note,  in 
these  words :  "  For  value  received 
I  hereby  charge  my  individual  prop- 
erty with  the  payment  of  this  note ;" 
where  the  attempted  charge  is  not 
founded  upon  any  benefit  to  her 
separate  estate,  or  upon  any  matter 
in  which  she  has  an  interest,  or  on 
account  of  which  she  has  received 
any  consideration.  «& 

4.  Section  8  of  the  act  of  1862,  chap. 
172,  empowering  a  married  woman, 
possessed  of  real  estate  as  her  sep- 
arate property,  to  bargain,  sell  and 
convey  the  same,  and  to  enter  into 
any  contract  in  reference  thereto, 
refers  to  such  modes  and  forms  of 
bargain  and  sale  and  conveyance  of 
real  estate,  and  contracts  relative 
thereto,  as  were  recognized  as  legal, 
and  were  in  conformity  with  the  law 
existing  at  the  time,  and  does  not 
sanction  a  charge  or  contract  of  the 
kind  above  mentioned.  ib 

6.  Section  7  of  that  act,  authorizing  a 
manied  woman  to  sue  or  be  sued  in 
all  matters  having  relation  to  her 
sole  and  separate  property,  in  the 
same  manner  as  if  she  were  sole,  re- 
fers mainly  to  her  right  and  liability 
to  sue  and  be  sued  without  having 
her  husband  joined  with  her,  and 
was    not  intended  to  subvert  the 
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roleB  of  law  or  leg»I  proceeding 
then  existing  in  regard  to  the  essen- 
tial characteristics  of  such  actions, 
or  the  kind  of  relief  to  he  sought,  or 
the  mode  in  which  it  is  to  he  reached. 

ib 

8u  HUSBAHD  AND  WiVR. 


MECHANICS*  LIEN  LAW. 

1.  Proceedings  to  foreclose  a  lien,  un- 
der the  meclianics'  lien  law,  are 
purely  mi  r«i»,  founded  on  statute, 
and  cannot  he  used  for  any  other 
purpose  than  such  as  the  statute 
contemplates.     Ortmt  t.  Vahd$reo<A, 

165 

2.  Such  proceedings  operate  only  as  a 
foreclosure  of  the  lien,  and  not  as  an 
action  for  the  collection  of  a  debt  ih 

8.  The  Judgment  in  these  proceedings 
is  designed  to  enforce  the  lieu ;  and 
unless  one  is  recovered  and  docket- 
ed during  the  life  of  the  lien,  i.  e., 
within  one  year  from  the  time  of 
the  creation  of  the  lien — none  can 
be  recoTensd  afterwards.  ib 

4.  A  judgment  recoyered  after  the  ex- 
piration of  the  year  is  unauthorized 
and  Yoid,  and  will  he  vacated  on 
motion.  ib 

6.  If  the  lien  has  expired  or  fkiled,  no 
judgment  whatever  can  he  rendered 
for  the  claimanL  He  cannot  convert 
his  proceedings  into  an  action  for  the 
recovery  of  money  upon  a  personal 
contract,  and  insist  upon  the  defend- 
ant's personal  liability.  ib 

6.  Section  2  of  the  mechanics'  Hen 
law  (X«f«  of  1864,  eh.  402,)  gives  a 
lien  against  the  nvmer^  to  the  extent 
of  his  interest,  upon  a  house,  and 
upon  the  land  on  which  it  stands, 
for  labor  done  upon,  and  materials 
furnished  for,  such  -  building,  upon 
compliance  vdth  the  provisions  of 
that  act.    Ccfietf  v.  aNid,  299 

7.  Unless  the  person  proceeded  against 
is  owner,  there  can  be  no  lien ;  and 
if  there  is  no  lien  there  can  be  no 
Judgment,  under  the  act.  ib 

8.  Thus,  where  the  defendant,  who 
was  guardian  of  his  in&nt  daugh- 
ter, erected  a  house  upon  land  own- 
ed by  her ;  Htid  that  he  could  not, 


as  sudi  guardian,  without  authoritjr 
fi'om  a  competent  court,  build  a 
house  upon  the  land  of  his  ward, 
and  charge  the  expense  upon  the 
ward,  or  create  a  lien  upon  the  prop- 
erty for  labor  and  materials,  in  favor 
of  the  mechanics  employed.  ik 

8u  QrABDiAN  Airo  Ward. 


MERGER. 
8$$  Crixival  Law,  2. 


IflSTAKE. 
5m  Estoppil,  6 

JUSTICB  OF  THE  PbACR,  4. 


MONET  HAD  AND  RECEIVED. 
See  Pabtnrrship,  1. 


MTNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  has  no  au- 
thority, under  the  act  of  the'legisla^ 
ture  of  May  18,  1869,  (lotpi  of 
1869,  eh.  907,)  to  issue  its  bonds  for 
the  purpose  of  aiding  a  railroad  cor- 
poration in  constructing  a  railroad, 
where  such  railroad  company  has 
no  authority,  under  its  articles  of 
association  or  otherwise,  to  construct 
a  railroad,  or  any  part  of  it,  in  the 
county  in  which  such  municipal  cor- 
poration is  situated.  The  PeepUes 
rel,  AveriU  v.  The  AUrondaek  Oem- 
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2.  There  must  he  a  corporation  capa- 
ble of  receiving  the  aid,  in  the  man- 
ner offered,  as  well  as  a  corpoiation 
to  bestow  the  aid.  '    ib 

8.  An  order  of  a  county  judge,  ap- 
pointing commissioners  under  the 
act  of  Uie  legislature  of  1869,  chap- 
ter 907,  based  upon  a  petition  of  tax- 
payers which  is  conditional,  and  not 
absolute*  being  conditioned  that  the 
avails  of  the  bonds  to  he  issued  by 
a  city  in  aid  of  a  railroad  company 
shall  be  used  exclusively  in  the  con- 
structioh  of  a  railroad  within  a  par- 
ticular county — a  county  in  which 
the  railroad  company  has  no  right 
to  construct  a  road — is  void.  t^ 

See  AoiROMDACK  Coufavt. 
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NATIONAL  BANES. 
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OPINIONS  OP  WITNESSES. 


1.  The  statutes  of  the  State  of  New 
York  against  usury  do  not  apply  to 
loans  made  by  national  banks  or- 
ganized under  the  act  of  congress, 
passed  June  8, 1864,  entitled  "  An 
act  to  provide  a  national  currency," 
dtc  Firtt  Naiumal  Bank  of  WhiU- 
haS,  T.  Ltmby  429 

2.  In  regard  to  the  express  provisions 
of  that  act,  the  federal  government 
has  exercised  its  sovereign  power 
over  the  law  of  these  institutions; 
and  to  that  extent  its  power,  and  its 
enactment,  is  exclusive.  The  State 
law  penalties  have  no  application  to 
the  system.  <b 

8.  Although  the  statute  has  subjected 
national  banks  organized  under  its 
provisions  to  the  Judicatories  of  the 
State,  so  that  as  to  the  form  of  the 
action  and  the  proceeding  in  its 
courts,  the  State  system  of  practice 
is,  and  must  be  adopted ;  the  federal 
government  not  having  in  that  par- 
ticular expressly  asserted  its  own 
power;  yet  in  whatever  court  the 
action  may  be  pending,  the  law  pre- 
scribed in  the  express  provisions  of 
the  act  of  congress  is  sovereign  and 
exclusive.  %b 


NEGLIGENCE. 

8«$  Agrbbmbrt,  1. 
Carriers. 

Railroad  Compavibs,  10,  11, 12, 
16. 


o 


OFFICE  AND  OFFICER. 

8^  Lboiblaturb. 
Towns. 


ONUS  PROBANDI. 

SU  EXBCVTION,  8. 

JUDGMBBT,  4.  I 


1.  Opinions  can  only  be  given  by  wit- 
nesses who  are  possessed  of  skill  or 
science,  upon  the  subject  on  which 
their  opinions  are  asked.  Slater  v. 
Wikox,  604 

2.  The  degree  of  skill  and  science  pos- 
sessed is  a  question  of  law,  for  the 
court  to  determine,  and  which,  in  the 
appellate  court,  can  be  reviewed,  ib 

8.  A  liberal  rule  should  be  implied  in 
regard  to  evidence  concerning  dis- 
eases in  animals ;  it  being  rai-e  that 
persons  can  be  found  who  make  the 
treatment  of  diseases  in  domestic 
animals  a  distinct  profession,  or  at- 
tain to  great  skill  or  science  therein. 

ib 

4.  The  best  skill  and  science  that  can 
be  expected — all  that  can  be  practi- 
cally admitted,  in  such  cases — ^is  the 
evidence  of  persons  who  have  had 
much  experience,  and  have  been  for 
years  made  acquainted  with  such 
diseases,  and  their  treatment  They 
may  give  their  opinions  upon  such 
experience,  and  on  statements  of  fact 
upon  which  their  opinions  are  based, 
as  aoau  evidence,  to  be  considered 
and  weighed.  ib 

6.  Where,  in  an  action  to  recover  dam- 
ages for  a  breach  of  warranty,  in 
the  sale  of  a  cow,  a  witness,  lUfter 
stating  that  he  had  owned  cows  that 
had  tiie  horn  distemper,  and  had 
doctored  them,  was  asked  "how 
does  the  horn  distemper  a&ct  a 
cow  V"  Hdd  that  although  the  form 
of  the  question  might  be  deemed  to 
call  for  an  opinion,  yet  that  an  an- 
swer stating  the  witness's  experience 
in  such  cases,  being  as  to  a  matter 
of  fact,  was  admissible,  not  as  an 
ophiion,  but  as  a  UxX,  tft 


PARENT  AND  CHILD. 

1.  Where  the  mother  of  a  child  who  is 
ftitherless,  is  abundantiy  competent 
to  provide  for  her,  and  there  is  no 
allegation  of  her  unfitness,  she  is  the 
proper  person  to  have  the  custody 
of  the  child,  instead  of  strangers. 
The  PeepU  ex  rd,  Barbour  v.  Gates,  291 
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2.  In  such  a  case  the  preferenoes  of  a 
child  nine  yean  of  age  will  be  en- 
tirely disregarded.  t& 

8m  Appbbntiobb. 

PaiirCIPAL  AVD  AOBNT,  6. 


PABTIES. 

The  law  of  this  State  no  longer  per- 
mits actions  «to  be  prosecut^  in  the 
name  of  nominal  plaintiffs.  The 
moment  the  fact  appears  that  the 
plaintiff  is  not  the  real  party  in  in- 
terest, the  action  is  ended ;  no  mat- 
ter what  is  Uie  character  of  the  in- 
strument on  which  it  is  founded; 
whether  negotii^ble  or  not;  or 
whether  the  defendant  has  or  has 
notj  any  defense  to  the  indebted- 
ness.   JBaton  7.  Alffer^  179 

See  Husband  avo  Wxpb. 

Pbomibsobt  Notbs,  15, 16, 17. 


PARTNERSHIP. 

l.When  one  partner  becomes  liable  to 
his  copartner,  in  an  action  at  law, 
for  the  portion  of  partnership  funds 
in  his  hands  belongine  to  such  co- 
partner, the  form  of  such  action  is 
properly  for  money  had  and  receiv- 
ed by  Uie  defendant  to  the  use  of 
the  plaintiff'.    Samtford  v.  Eaimford^ 

2.  The  cases  in  this  State  are  quite 
uniform  in  holding  that  there  must 
be  not  only  a  settlement,  but  an  ex- 
press promise  to  pay,  before  an  ac- 
tion at  law  by  one  partner,  to  recover 
his  share  of  the  partnership  moneys, 
against  another  partner,  can  be  main- 
tained, ib 

8.  One  member  of  a  partnership  firm 
cannot  bepome  the  individual  owner 
of  the  partnership  property,  without 
the  consent,  and  against  the  wishes, 
of  the  other  member. .  Oonutoek  v. 
BuehanoHj  127 

4.  Although  one  partner  may  sell  the 
property  of  the  firm,  and  give  a  good 
title,  to  a  third  party,  he  cannot  sell 
to  himself.  ib 

5.  A  sale  to  himself  is  simply  void; 
no  right  or  interest  passes ;  the  legal 
and  equitable  title  remains  as  it  was 


before  the  attempted  transfer.  It  is 
still  the  property  of  the  firm,  though 
standing  in  the  name  of  the  indi- 
vidual partner.  ib 

6.  Thus,  where  stock  belonging  to  a 
partnership  firm  was  surrendered  by 
one  of  the  partners,  without  the 
knowledge  or  consent  of  his  partner, 
to  the  company,  he  representing  to 
the  secretary  that  he  had  authority 
from,  and  the  consent  of,  his  partner 
to  do  so.  and  procured  new  scrip  to 
be  issued  to  him,  in  his  own  name,  in 
lieu  thereof;  Heid  that  the  transfer 
was  fraudulent  and  void ;  and  that 
an  assignee  of  the  partner  not  con- 
senting to  the  transfer  could  main- 
tain an  action  to  have  the  stock 
restored,  and  the  title  thereto  placed 
in  the  name  and  under  the  control 
of  its  rightful  owners,  subject  to  such 
equities  as  existed  against  it  at  the 
time  of  the  sale  to  him.  ib 

7.  In  an  action  between  partners,  for  a 
settlement  of  the  copartnership  af- 
fairs and  to  recover  a  balance  claim- 
ed by  the  plaintiff*  to  be  due  to  him, 
a  receiver  will  not  be  appointed  to 
sell  stock  owned  by  the  parties 
jointly,  though  in  proportions  de- 
pendent on  the  state  of  the  partner- 
ship accounts,  before  it  is  judicially 
determined  how  much  of  the  stock 
belongs  to  each  party ;  where  no  in- 
solvency is  alleged,  and  the  defend- 
ant denies  the  entire  equity  of  the 
complaint,  and  offers  and  consents 
that  one  half  of  the  stock  may  be 
transferred  to  the  plaintiff*,  and  to 
give  security  to  indemnify  him  for 
any  baUnce  he  may  establish  in  his 
favor.    Buchanan  v.  Conutoekt     668. 

See  Complaint,  8. 
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PATENT. 

See  Estoppel,  8. 

Pbomibsoby  Notbs,  8. 

PLEADING. 

1.  Under  our  present  system,  if  a 
pleading  is  not  so  bad  as  to  show  on 
its  face  that  it  is  frivolous,  no  argu- 
ment should  be  allowed,  and  the 
party  should  be  left  to  a  demurrer. 
The  Joeeph  Dixon  Crucible  Compamf  v. 
The  Nfw  York  VUy  Sted  Worke,    447 
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2*  A  pleading,  to  be  friyolous,  must 
show  its  defects  on  the  first  inspec- 
tion, ib 

8u  cobaplaikt. 

Pbomibsort  NotbBi  10. 


POWER. 

1.  Wheneyer  a  statute  grants  the  power 
to  do  an  act,  with  an  unrestricted 
discretion  as  to  the  manner  of  exe- 
cuting the  power,  all  reasonable  and 
necessary  incidents  in  the  manner  of 
executing  the  power  are  also  grant- 
ed. The  FeopU  tx  rel.  Wilbur  y. 
Edtfy,  698 

2.  Hence,  although  a  statute  is  yery 
summary  in  its  grant  of  power,  and 
fiiils  to  prescril^  the  form  of  pro- 
ceeding to  effect  the  desired  object, 
it  is  not  for  that  reason  unconstitu- 
tional and  Toid.  ib 

Se$  Lboislatubb. 


PRACTICE. 

1.  For  defects  or  irregularities  not 
affecting  the  Jurisdiction  of  the 
court,  and  where  no  fraud  or  collu- 
sion is  imputed,  the- remedy  is  giyen 
to  the  party,  alone;  and  another 
judgment  creditor  is  not  entitled  to 
have  such  proceedings  or  judgment 
set  aside.     Gere  t.  Oundlaeh,  18 

2.  An  order  for'  a  substituted  seryice 
of  the  summons  and  complaint,  ob- 

•  tained  upon  a  sheriff's  return  that 
the  defendant  cannot  be  found,  that 
the  summons  and  complaint  cannot 
be  senred  personally,  and  that  he 
has  left  to  ayoid  proceedings  against 
him  by  his  creditors,  and  upon  an 
affidayit  which  does  not  contain  the 
statements  required  by  chapter  611 
of  the  laws  of  1863,  as  amended  by 
chapter  212  of  the  laws  of  1868,  is 
not  warranted  by  the  statute ;  and  a 
service  made  under  it  vrill  not  confer 
jurisdiction.  ib 

8.  A  general  exception  to  the  charge 
of  the  court,  not  specifying  any 
grounds  of  error,  is  of  no  avail,  where 
Uiere  is  no  request  to  charge  other- 
wise.    The  FMple  V.  Smithf  46 


4.  Where  an  action  was  tried  wholly 
upon  the  issue  whether  the  plaintiff, 
or  her  husband,  was  the  defendant's 
partner  in  business,  and  the  judge 
charged  the  jury  that  the  plaintiff 
was  entitled  to  recover  her  share  of 
the  assets,  as  ascertained  by  a  settle- 
ment and  balance  struck,  if  she  was 
the  partner  of  the  defendant ;  Held 
that  the  defendant  having  taken  no 
exception  to  the  charge,  he  must  be 
deemed  to  have  acquiesced  in  that 
view  of  the  case,  and  could  not  ob- 
ject or  except  on  appeal.  Baimford 
V.  JRaimfordf  68 

6.  A  mere  general  exception  to  a 
judge's  charge,  where  there  is  more 
than  one  point  in  such  charge,  and 
any  portion  of  it  is  unexceptionable, 
is  of  no  avail,  if  there  is  nothing  to 
show  to  which  part  or  proposition  in 
the  charge  it  is  intended  to  apply. 
MeAndreuft  v.  Santee,  198 

6.  Upon  a  trial  by  the  court  the  suc- 
cessful party  is  under  no  obligation 
to  submit  a  draft  of  the  judgment 
to  the  adverse  party,  for  amend- 
ments. The  court  may,  in  its  dis- 
cretion, require  it,  and  direct  that 
the  judgment  be  settled  before  itself 
or  one  of  its  members.  The  People 
y.  The  Albany  and  Suequehanna  Bail- 
road  Co.  204 

7.  In  case  the  decision  of  the  court  fails 
to  find  upon  all  the  facts  deemed  by 
the  unsuccessful  party  to  be  material, 
his  remedy  is  to  propose  a  finding 
thereon  in  his  proposed  case  and  ex- 
ceptions ;  and  it  is  the  duty  of  the 
judge,  on  tlie  settlement  thereof,  to 
pass  upon  the  same  and  to  find  as 
requested,  or  to  refuse  to  so  find,  so 
that  the  party  may  have  the  benefit 
of  an  exception  to  his  refusal.  {See 
note  b.)  ib 

8.  An  order  staying  all  proceedings  on 
the  "  decision"  of  the  court,  if  not 
served  until  after  the  entry  of  judg- 
ment, becomes  f  undue  qffleiOj  and  does 
not  operate  as  a  stay  of  proceedings 
after  judgment.  tft 

9.  An  order  staying  all  proceedings 
under  a  judgment  does  not,  it  eeeme, 
stay  an  independent  proceeding 
against  a  receiver  in  the  action,  to 
compel  him  to  surrender  property  he 
is  ordered  thereby  to  deliver  to  the 
successful  party.  ib 
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10.  If  otherwise,  an  order  directing 
such  surrender  can  only  be  attacked 
on  a  direct  proceeding  to  set  it  aside. 

ib 

11.  Proceedings  to  compel  the  delivery 
of  property,  upon  a  judgment  for 
costs  and  the  delivery  of  property, 
are  not  stayed  by  an  undertaking 
conditioned  to  pay  such  costs  and 
the  costs  of  the  appeal.  ib 

12.  If  a  party  has  been  exercising  his 
legal  right,  the  court  cannot  inquire 
into  his  motives  for  so  doing.         ib 

18.  It  is  proper  and  quite  usual  for  the 
court,  especially  in  cases  where  the 
findings  are  long,  to  ftimish  the  at- 
torney of  the  successful  party  with 
a  brief  minute  of  its  decision,  and 
request  him  to  prepare  proposed 
findings  of  fact  and  conclusions  of 
law.  When  corrected  and  signed, 
the  court  usually  delivers  the  de- 
cision to  the  sucoessAil  party,  to  be 
filed.  ib 

14.  Matters  set  forth  in  motion  pa- 
pers, or  filed,  which  are  not  material 
to  the  decision,  are  impertinent,  and 
if  reproachful,  are  scandalous,  and 
nuy  be  suppressed  by  the  court  on 
inspection.  ib 

16.  A  motion  to  set  aside  an  order  ap- 
pointing a  referee  to  take  the  depo- 
sition of  a  witness,  under  section  401 
of  the  Code  of  Procedure,  must  be 
made  by  the  witness,  himself,  and 
not  by  the  adverse  party.  Eamaey  ▼. 
Gould,  898 

16.  In  deciding  cases  submitted  un- 
der section  872  of  the  Code,  the 
court  is  to  draw  from  the  facts 
stated  such  conclusions  as  a  jury 
would  be  warranted  in  drawing,  if 
the  case  was  on  trial  before  them. 
MoBOAV,  J.,  dissented.  Clark  v. 
Wi90,  416 

17.  When  a  second  motion  is  based 
upon  a  new  state  of  facts  arising 
since  the  first  decision  wba  made,  it 
is  not  necessary  that  leave  to  make 
the  motion  should  be  obtained.  It 
may  be  made  as  a  matter  of  right. 
The  Erie  Raikoay  Coitipany  v.  Sanuey, 

449 

18.  A  motion  on  the  part  of  defend- 
ants, on  12  hours'  notice  after  serv- 
ing papers  at  Albany,  to  vacate  a 


stay  of  proceedings  made  at  Delhi ; 
and  a  stay  of  proceedings  served  at 
New  Tork  at  about  10  o'clock  a.  m. 
on  the  Slst  of  May,  to  prevent  the 
making  of  a  motion  at  Delhi  or 
Bingbamton,  on  that  day,  cannot  be 
said  to  be  proper  and  orderly  pro- 
ceedings consistent  with  a  due  ad- 
ministration of  justice.  Bamaty  v. 
The  Erie  BaUway  Company ^  450 

19.  To  give  an  order  staying  proceed* 
ings  on  a  motion  vitality,  it  should 
be  served  in  time  to  be  communi- 
cated to  the  counsel  acting  at  the 
court  where  the  motion  is  to  be 
made.  %b 

20.  If  such  counsel  takes  an  order  in 
pursuance  of  the  notice  of  motion, 
without  any  knowledge  of  a  stay  of 
proceedings  having  been  granted, 
although  an  order  for  a  stay  had 
about  that  time  been  served,  in  a 
difibrent  dty,  his  proceeding  will 
not  be  Irregular.  ib 

See  Akbvdmbkt. 
Appeal. 


PRINCIPAL  AND  AGENT. 

1.  It  is  a  well.settled  rule  of  equity 
jurisprudence  that  all  gifts,  con- 
tracts or  benefits  from  a  principal 
to  one  occupying  a  fiduciary  or  con- 
fidential relation  to  him  are  con- 
structively fraudulent  and  void. 
CoMttook  V.  Comatocky  458 

2.  The  court,  in  such  cases,  acts  upon 
the  principle  that  if  confidence  is 
reposed  it  must  be  faithfully  acted 
upon ;  if  infiuence  is  acquired  it  must 
be  kept  free  from  the  taint  of  self- 
ish interest,  and  conniving  and  over- 
reaching bargains.  ib 

8.  It  is  for  the  common  security  of  all 
mankind  that  gifts  procured  by 
agents,  and  purchases  made  by  them, 
from  their  principals,  should  be 
scrutinized  with  a  close  and  vigilant 
suspicion.  So  of  notes,  bills,  con- 
tracts, releases  and  obligations,      ib 

4.  Agents  are  not  permitted  to  deal 
with  their  principals,  in  any  case, 
except  upon  showing  the  most  en- 
tire good  faith,  a  full  disclosure  of 
all  the  facts  and  circumstances  at- 
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tending  the  transaction,  and  an  ab- 
sence of  all  undae  infloence  or  im- 
position, ib 

5.  Transactions  which  would  be  held 
unobjectionahle  between  other  par- 
ties are  often  declared  void,  if  be- 
tween persons  occupying  confiden- 
tial relations.    Fer  Jambs,  J.        ib 

6.  Where  the  relation  of  principal  and 
agent  existed  between  the  parties 
to  a  note,  receipt  and  contract, 
strengthened  by  the  further  and 
other  relation  of  parent  and  child ; 
and  the  parent,  who  was  alleged  to 
ha7e  executed  the  papers,  was  old 
and  feeble,  being  at  least  seventy- 
seven  years  of  age  when  the  first 
bore  date,  and  living  with  her  son, 
the  other  party  to  Instruments  which 
were  in  his  handwriting,  and  for  his 
benefit ;  no  object,  benefit  or  advan- 
tage to  her  appearing;  and  there 
were  other  suspicious  circumstances ; 
and  the  party  claiming  under  the 
instruments,  merely  proved  the  sig- 
nature of  the  other  party  thereto, 
without  ofi*eriDg  any  evidence  of 
the  facts  and  circumstances  under 
which  they  were  made ;  of  their  con- 
sideration, object  and  purpose;  of 
their  f^reedom  from  undue  infiuence 
or  imposition;  or  of  good  faith; 
Sild  that  without  assuming  the  ex- 
istence of  actual  fraud,  the  claimant 
occupying  a  confidential  relation  to 
the  other  party,  as  her  agent,  at  the 
time  the  instruments  purported  to 
be  executed,  they  were,  because  of 
that  relation  presumptively  fraudu- 
lent and  void,  as  to  her,  or  her 
representatives ;  which  presumption 
could  only  be  overcome  by  actual 
proof.  ib 

Su  Irsubancb,  CFirb  )  10,  11. 


PROMISE. 

See  AOBBBMBHT,  1. 

Pabtnbbship,  2. 


PROMISSORT  NOTES. 

• 

1.  As  to  the  payee  of  a  note,  no  notice 
of  the  want  or  failure  of  tiie  consid- 
eration is  necessary  to  constitute  it 
a  defense.    Saeeton  v.  Doc^e,  84 


2.  Where  several  payees  of  a  promis- 
sory note  unite  in  indorsing  the 
same  to  one  of  their  number,  the 
latter  acquires  the  interest  only  of 
his  associate  payees,  in  the  note, 
and  is  not  entitled  to  protection  as  a 
purchaser  for  value.  ib 

8.  And  if,  in  an  action  brought  by 
him  upon  the  note,  the  answer  sets 
up  a  total  want  of  considei'ation  for 
the  note,  in  matter  and  manner  suf- 
ficient to  defeat  the  action,  had  it 
been  brought  in  the  name  of  the 
payees,  it  is  not  necessary  to  allege 
notice  to,  or  knowledge  in,  the  plain- 
tifij  of  the  entire  worthlessness  of 
the  consideration.  ib 

4.  Where  all  the  other  joint  payees  of 
a  note  transfer  their  interest  to  one 
of  their  number,  and  the  action  is 
brought  by  him,  he  stands  upon  the 
same  footing,  in  respect  to  notice, 
that  he  did  before.  It  is  not  in  the 
power  of  several  joint  payees  of  a 
note  to  escape  a  just  defense  to  it 
by  such  a  contrivance.  ib 

5.  If  the  payee  of  a  note  indorses  it  to 
himself,  he  does  not  in  any  respect 
change  his  position.  An  action  upon 
it  may  be  defended,  as  against  Um, 
upon  the  same  principle  after  the 
indorsement  as  before.  ib 

6.  He  does  not  stand  upon  the  footing 
of  a  bona  fide  indorsee  and  holder  ui 
the  usual  course  of  business,  the 
same  as  though  he  had  not  been  one 
of  the  original  payees.  ib 

7.  Parties  claiming  to  have  a  patent, 
which  gave  them  the  exclusive  right, 
to  make  and  vend  certain  reapers 
and  mowers,  gave  a  license  to  the 
defendants  to  make  and  vend  such 
reapers  and  mowers,  and  also  to  sell 
territory,  for  a  specified  considera- 
tion, called  license  fees,  which  the 
defendants  agreed  to  pay.  They 
subsequently  gave  a  note  for  those 
fees.  In  an  action  brought  thereon, 
by  an  indorsee,  the  defense  was 
that  the  patent  was  void  and  con- 
ferred no  exclusive  right  whatever, 
upon  the  payees  of  the  note,  and 
tiiiat  there  was  therefore  a  want  of 
consideration  therefor.  Kdd^  1.  That 
so  far  as  the  question  of  estoppel 
was  concerned,  the*case  stood  upon 
the  same  footing  as  it  would  have 
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done  had  the  action  been  to  recover 
the  license  fees.  2.  That  the  de- 
fendants might  set  up  a  want  of  con- 
sideration for  the  note,  as  a  defense 
to  the  action.  %b 

8.  In  an  action  upon  a  promissory  note 
given  for  the  purchase  money  of  a 
patent  right,  where  the  defense  is  a 
total  want  of  consideration,  the  in- 
quiry into  the  validity  of  the  patent, 
or  of  the  license  to  sell  under  it, 
comes  in  collaterally  only  by  way 
of  evidence.  In  such  a  case  this 
court  may  inquire  into  the  validity 
of  the  patent  as  well  as  anything 
else,  for  the  purpose  of  determining 
the  question  of  consideration.         S 

9.  The  true  test,  in  all  such  cases,  is 
whether  the  judgment  upon  the 
issue,  allowing  the  court  to  have  ju- 
risdiction, would  affect  or  determine 
the  right  claimed  under  the  patent. 

tb 

10.  An  answer,  in  such  an  action,  al- 
leging, generally,  that  the  plaintiff 
made  fUse  representations  knowing 
them  to  be  so,  but  not  alleging  that 
the  defendants  relied  upon  such 
statements,  and  entered  into  the 
contract  supposing  and  believing 
them  to  be  true,  does  not  state  facts 
sufficient  to  constitute  the  defense 
of  fraud.  ib 

11.  Where  several  payees  of  a  promis- 
sory note  unite  in  indorsing  the 
same  to  one  of  their  number  and  an- 
other person,  the  indorsees  stand  in 
the  same  situation,  precisely,  in  re- 
spect to  the  defense  of  a  want  of 
consideration,  that  a  payee  does 
where  the  note  is  indorsed  toliim 
alone,  by  the  other  payees.  Saxton 
9t  al,  V.  Dodge  et  al.j  116 

12.  And  as,  in  the  latter  case,  the 
note  is  oi>en  to  the  defense  of  a 
want  of  consideration  without  alleg- 
ing notice  of  such  want  to  him,  so 
another  person  by  becoming  a  holder 
jointly  with  the  payee,  or  one  of  the 
payees,  subjects  himself  to  the  same 
defense.  ib 

18.  It  will  not  do  to  allow  a  payee  to 
get  rid  of  a  defense  by  transferring 
a  share  in  his  obligation  to  another. 

'  Per  Johnson,  J.  ib 

14.  By  taking  an  interest  or  share  only 
in  the  note  he  must  be  held  to  take 


subject  to  any  defense  which  maj 
lawfully  be  interposed  against  his  co- 
indorsee,  ib 

16.  In  an  action  upon  a  promissory 
note,  brought  since  the  Code,  the 
defendant  has  a  right  to  prove  that 
the  plaintiff  is  not  the  real  owner  of 
the  note  sued  on.    Eaton  v.  Alger,  179 

16.  If  the  plaintiff  is  not  a  regular  in- 
dorsee or  holder,  but  holds  the  note 
merely  as  agent  for  the  payee, 
against  whom  the  defendants  claim 
to  have  a  good  defense,  they  are  in- 
terested in  questioning  the  plaintiff's 
title,  and  have  the  right  to  show  his 
want  of  interest.  ib 

17.  If  the  plaintiff  is  not  the  real  party 
in  interest,  that,  of  itself,  under  sec- 
tion 111  of  the  Code,  is  a  bar  to  all 
further  proceedings  in  the  action, 
and  a  complete  defense,  as  against 
the  plaintiff.  ib 

See  Pastibs. 
Stamps. 


PROVISIONAL  REMEDIES. 
See  Attachmsitt. 


R 


RAILROAD  COMPANIES. 

1.  On  a  question  whether  an  action 
can  be  maintained,  or  not,  agunst 
the  officers  of  a  railway  company,  to 
compel  them  to  account  for  their 
official  conduct  in  the  management 
and  disposition  of  its  funds  and  prop- 
erty, and,  upon  allegations  of  abuse 
of  trust  and  gross  misconduct,  to 
obtain  their  suspension  and  removal 
from  office,  if  the  phdntiff  stands  in 
the  relation  to  the  defendants,  of  a 
creditor  or  stockholder  of  the  com- 
pany, authorizing  him  to  bring  the 
suit,  the  court  has  no  right  to  look 
into  his  motive  in  bringing  it.  J^om* 
My  V.  Gould,  898 

2.  And  although,  in  moving  such  ac- 
tion, the  plaintiff's  malice  is  grati- 
fied, or  his  independent  litigations 
incidentally  subserved,  still,  unless 
the  court  can  plainly  see  that  he 
has  no  meritorious  cause  of  action^ 
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or  that  he  is  estopped  from  prosecut- 
ing it,  his  proeecation  of  it  will  not 
be  deemed  a  perversion  or  abuse  of 
the  process  of  the  court.  This  is 
equally  true  in  a  court  of  equity,  as 
in  a  court  of  law.  ib 

8.  The  inquiry  in  each  court  must  be 
with  reference  to  the  plaintiff's  right 
of  action,  and  whether  in  it  are  in- 
yolyed  interests  entitled  to  the  pro- 
tection of  the  court,  and  not  to  his 
ulterior  motiyes  and  purposes  in 
bringing  the  suit.  ib 

4.  If,  in  an  action  against  the  officers 
of  a  railway  company,  to  compel 
them  to  account  for  their  official 
conduct'and  to  obtain  their  suspen- 
sion and  removal  from  office,  on  the 
ground  of  misconduct  and  abuse  of 
trust,  the  plaintiff  is,  in  fact,  the 
owner  of  bonds  and  stock  of  the 
company,  he  is  perwnaUy  interested  in 
obtaining  the  relief  sought  by  him ; 
and  this  being  so,  the  court,  in  in- 
quiring whether  the  action  is  prose- 
cuted for  the  purpose  of  obtaining 
that  relief,  or  for  the  mere  abstract 
purpose  of  "  bringing  men  to  jus- 
tice," must  look  to  the  cause  of  ac- 
tion shown,  and  the  judgment  de- 
manded, in  the  complaint,  rather 
than  to  motives  or  purposes  else- 
where avowed,  or  shown  to  exist,  ib 

6.  In  such  an  action  the  plaintiff  has 
X^o  inequitable  advantage  which  he 
is  seeking  to  enforce  against  the  de- 
fendants. His  buying  the  stock  and 
bonds  of  the  company  was  no  wrong 
done  them,  with  whatever  intent  it 
was  done.  The  relative  rights  of  the 
parties  are  the  same  as  if  the  suit 
were  brought  by  the  plaintiff's  ven- 
dor. The  intent  with  which  be  pur- 
chased does  not  change  or  affect  those 
rights,  or  raise  any  equities  respect- 
ing them,  in  favor  of  the  defendants. 
In  regard  to  them,  his  hands  are 
"  clean,"  and  the  rule  of  equity  re- 
quires no  more.  ib 

6.  His  bringing  the  suit,  after  having 
become  invested  with  the  bonds  and 
stock,  is  not  bad  faiths  such  as  the 
courts  will  relieve  against  ib 

7.  There  are  no  cases  where  the  courts 
have  perpetually  stayed  proceedings 
as  being  against  good  faUh,  except 
where  the  saits  were  brought  in  vio- 
lation of  some  arrangement  or  un- 


derstanding  between   the   parties. 
Fer  Paskeb,  J.  ib 

8.  If  the  plaintiff  can,  as  a  stockholder, 
bring  the  officers  of  a  corporation 
into  court,  for  any  portion  of  the  re- 
lief demanded  in  the  complaint,  the 
case  cannot  be  summarily  disposed 
of  by  a  dismissal  of  the  complaint, 
or  an  order  perpetually  staying  pro- 
ceedings in  the  action.  ib 

9.  Where  the  plaintiff  brings  the  ac- 
tion dh  his  own  behalf  and  on  behalf 
of  all  others  having  a  common  in- 
terest, and  he  alleges  that  the  officers 
named  as  defendants  control  the 
company,  he  may,  as  a  etoekholder 
maintain  the  action  for  such  portion 
of  the  relief  demanded  as  does  not 
depend  upon  the  authority  of  the 
statute  relative  to  *' proceedings 
against  corporations  in  equity," 
although  he  be  not  a  creditor  of  the 
company.  ib 

10.  The  defendant  was  running  a  rail- 
road belonging  to  another  corpora- 
tion, and  using  it  for  the  ordinary 
purposes  of  a  railroad,  for  its  own 
benefit,  under  and  by  virtue  of  a 
written  agreement  with  the  owners, 
and  for  a  period  of  time  only  fixed 
by  the  terms  of  a  lease  made  to 
another  corporation,  and  assigned  to 
the  defendant,  who  agreed  to  pay 
the  rent  reserved  in  said  lease.  Held 
that  the  defendant  was  a  leeeee  of 
such  road,  within  the  meaning  and 
intent  of  the  general  railroad  act  of 
1850,  and  the  act  of  1864,  amending 
the  same  and  extending  its  pro- 
visions to  the  iesaeee  of  any  railroad. 
And  that  as  spch  lessee,  it  was  liable 
for  the  value  of  a  cow  killed  by  its 
engine  upon  the  track,  in  conse- 
quence of  the  defendant's  neglect  to 
maintain  fences  and  cattle-guards  as 
required  by  the  statute.  BurehJMd 
V.  Northern  Central  Railway  Co,,    689 

11.  The  term  Ueteee,  in  the  statute,  is 
to  have  such  a  construction  as  was 
intended  by  the  legislature,  to  meet 
the  then  known  and  existing  con- 
dition of  things;  to  meet  the  case 
of  parties  using  a  road,  as  the  substi- 
tute for  the  owners,  and  exercising 
the  rights  of  owners,  undef  some 
right  or  permission,  for  a  considera- 
tion to  be  paid  to  the  owners.         ih 

12.  In  an  acUon  to  recover  damages 
for  a  personal  injury  occasioned  by 
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negligence,  if  the  facts  prored  estab- 
lish negligence  on  the  part  of  the 
defendant,  the  court  should  not 
order  a  nonsuit,  unless  the  conduct 
of  the  plaintiff  was,  pm"  te,  negli- 
gence contributing  to  the  injury. 
Phillipt  T.  Xmuelaer  and  Saratoga 
BaUroad  Cb.,  644 

18.  It  is  the  duty  of  a  passenger  who 
intends  taking  the  cars,  upon  a  rail- 
road, to  use  reasonable  diligence  in 
inquiring  as  to  the  time  and  manner 
of  entering  and  taking  his  seat 
therein.  But  if  the  railroad  com- 
pany has  made  no  rules  and  regula- 
tions on  that  subject;  or,  if  msde, 
has  given  them  no  publicity  by 
signs,  card-boards  or  other  notices, 
as  to  a  particular  station  at  which 
they  receiye  and  discharge  passen- 
gers ;  then  the  case  is  left  to  be  set- 
Ued  by  the  common  law  duties  and 
obligations  of  the  railroad  corpora- 
tion, and  the  rights  of  the  passenger 
who  has  purchased  a  ticket  and  is 
entitled  to  be  carried  therefor,  in  the 
cars.  ib 

14.  In  such  a  case,  the  passenger  is  left 
to  find  out,  as  best  he  can,  as  to  the 
side,  and  place,  and  time,  at  which 
he  may  enter  the  cars;  and  he  is 
justified  in  relying  upon  his  observa- 
tion of  the  custom  of  the  company 
on  prior  occasions,  as  to  the  time, 
place  and  manner  of  receiving  and 
discharging  passengers  at  the  same 
place,  and  may  assume  such  to  be 
the  rules  and  regulations  of  the  com- 
pany, in  that  respect,  and  act  upon 
that  assumption,  provided  he  acts 
with  such  prudence  and  care  as  a 
reasonable  man  is  bound  to  exercise. 

ib 

16.  Where  there  was  an  absence  of  any 
passenger  platform,  to  indicate  the 
proper  place  for  passengers  to  enter 
the  cars;  and  though  there  was  a 
narrow  plank  walk  on  the  east  side 
of  the  track,  it  was  the  custom  of 
the  railroad  company  to  receive  and 
discharge  passengers  on  both  sides ; 
and  the  plaintiff  himself,  on  former 
occasions,  had  been  received  and 
discharged  on  the  east  side  of  the 
track,  as  had  other  passengers,  all 
along,  for  a  distance  of  over  200 
feet ;  Held  that  the  company  having 
permitted,  if  they  had  not  actually 
adopted,  this  method  of  receiving 
passengers  at  the  station  in  question, 
they  must  be  regarded  as  respons- 


ible for  the  safety  of  the  regulation. 
That  it  amounted  to  an  invitation,  at 
least  to  those  who  had  been  thus  re- 
ceived and  discharged,  to  enter  the 
cars  upon  either  side  of  the  track. 

ib 

16.  Although,  ordinarily,  the  conceded 
fact  that  a  passenger  attempting  to 
get  upon  a  train  while  it  is  in  motion, 
is,  per  M,  such  an  act  of  negligence ' 
on  his  part,  as  to  bar  a  recovery  for 
iiguries  sustained,  yet  this  is  not  an 
invariable  rule.  What  is  common  or 
ordinary  neglect,  is  much  more  mat- 
ter of  fact  than  of  law.  And  in  such 
a  case,  where  the  negligence  of  the 
plaintiff  is  claimed  to  have  contrib- 
uted to  the  injury,  all  the  facts  and 
circumstances  constituting  negli- 
gence, or  those  that  are  proper  to 
be  considered,  should  be  left  to  the 
jury.  ib 

17.  Where  the  plaintiff  offered  to  prove 
that  before  the  time  of  the  ii^jury 
sued  for,  he  had  got  on  and  off  the 
cars,  at  that  place,  when  they  stop- 
ped no  more  than  they  did  at  the 
time  in  question ;  and  that  he  had 
knowledge  that  they  frequently  did 
not  stop,  any  more  than  to  slow 
down  as  they  did  at  this  time ;  ffeld 
that  the  judge  erred  in  r^ecting  the 
evidence  offered,  and  directing  a 
nonsuit.  That  he  should  have  sub- 
mitted the  testimony  to  the  jury, 
upon  a  proper  charge  as  to  the  law. 
MiLLEB,  P.  J.,  dissented.  ib 

8e0  Adibovdagk  Compart. 
Bond,  8. 

Municipal  Cobpobations. 
Towns. 


REAL  ESTATE. 

1.  An  instrument  in  writing  by  which  a 
lessee  for  lives,  of  land,  assumes, 
with  the  assent  of  the  lessor,  to  con- 
vey to  a  purchaser  all  the  wood  and 
timber  thereon,  with  authority  to 
the  purchaser,  at  any  time  there- 
after, to  enter  upon  the  premises 
and  take  off  the  same,  covers  such 
an  inUrett  in  land  as  constitutes  a 
freehold  estate.  Goodyear  v.  Voo- 
bnrph,  243 

2.  No  writing  less  than  a  deed  legally 
executed  is  sufficient  to  divest  the 
grantor  of  such  an  estate.  ib 


INDEX. 


705 


ft.  If  the  iDstmmMit  by  which  it  is  at- 
tempted to  be  conveyed  ib  not 
attested  by  at  least  one  witness,  at 
will  not  take  effect,  as  against  a 
purchaser  or  incumbrancer,  until 
it  is  properly  acknowledged  by  the 
grantor.  ib 

See  Stavdinq  Trbib. 
RECEIPT. 

80$  PSIBCIPAL  AVn  AOBKTi  6. 

RECEIVER. 

See  FoBBiov  Cobpobatiovs,  2. 
Pabtnbbship,  7.* 


REFORMINa  INSTRUMENTS. 

The  authority  which  a  court  of  equity 
has,  to  reform  a  written  instrument 
does  not  extend  to  any  alteration 
of  a  contract,  but  only  to  making 
the  contract  in  which  a  mistake  has 
occurred,  correct,  by  conforming  it 
to  what  was  actually  agreed  upon 
between  them.    Oanuar  ▼.  Birdy  277 

See  BoHD,  1,  2. 


S 

SCIENTER. 
See  Fbaud,  2. 

SHEEP. 

See  COKTBBBION. 

SHERIFF. 

1.  A  sheriff,  after  having,  hi  the  man- 
ner prescribed  by  section  236  of  the 
Code,  executed  an  attachment  upon 
a  debt  due  from  a  third  person  to 
the  defendant  therein,  may  maintain 
an  action  against  such  debtor,  to 
recover  the  amount  of  the  debt  at- 
tached, or  so  much  thereof  as  ¥rill 
be  sufficient  to  satisfy  the  Judgment 
in  the  attachment  suit;  provided 
there  was  in  fkct  an  indebtedness 
existing  from  such  debtor  to  the  de- 
fendant in  the  attachment  suit,  at 
the  time  the  attadunent  and  notice 
were  served  on  the  former.  Laimmf 
V.  Streeter,  88 

Vol.  LVn.  45 


2.  When  an  attachment  is  thus  exe- 
cuted by  serving  upon  the  debtor  a 
copy  of  the  warrant,  and  a  notice 
therewith  showing  the  property  lev- 
ied on,  the  sheriff  acquires  a  specific 
Hen  upon  the  debt,  if  there  is  one; 
and  that  is  a  sufficient  interest  to 
enable  him  to  maintain  an  action 
for  its  recovery,  or  enough  thereof 
to  satisfy  the  Judgment  recovered  in 
the  attachment  suit.  ih 

8.  In  order  to  enable  the  sheriff  to 
bring  the  action,  however,  he  must 
have  actually  levied  upon  such  debt 
or  property  and  subjected  it  to  the 
attachment  in  his  hands.  ib 


4.  But  where,  in  such  an  action,  the 
sole  cause  of  action  alleged  in  the 
complaint  was  that  at  the  time  of 
service  of  the  attachment  the  de- 
fendant in  such  action  was  indebted 
to  the  defendant  in  the  attachment 
suit,  for  propeHy  received  and  con- 
verted into  money,  and  for  money 
had  and  received,  in  the  sum  of 
more  than  $600,  and  that  he  had  re- 
fused to  pay  the  same  to  the  plain- 
tiff; and  the  referee  failed  to  find 
that  Uie  defendant  was  indebted  to 
the  defendant  in  the  attachment  suit, 
at  the  time  the  attachment  and  no- 
tice were  served  on  him,  but  merely 
found  that  the  former  had  in  his 
hands  a  specified  sum,  the  property 
of  and  belonging  to  the  latter; 
Hdd  that  no  cause  of  action  was 
shown.  ib 

6.  Where  property  fhiudulently  assign- 
ed has  been  converted  into  money 
by  the  assignee,  or  the  money  has 
been  converted  into  other  property 
which  is  daimed  by  the  assignee  to 
belong  to  him,  before  an  attachment 
in  an  action  by  the  creditor  is  issued, 
the  attachment  cannot  be  levied 
upon  the  money  oi'  property  so  held 
as  the  proceeds  of  that  assigned, 
and  the  sheriff  can  maintain  no  ac- 
tion against  such  assignee  by  virtue 
of  the  attachment  in  his  hands,  to 
recover  such  proceeds.  ib 

6.  In  such  a  case  the  avails  are  held 
by  the  fraudulent  assignee  as  trustee 
for  the  creditors  of  the  assignor,  and 
can  be  reached  only  by  an  action  in 
the  nature  of  a  creditor's  bill,  which 
a  sheriff  cannot  maintain.  ib 
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7.  Where  nothing  bnt  the  debt  is  at- 
tached, the  aheriff  can  only  maintain 
an  action  against  the  alleged  debtor 
by  proving  the  existence  of  a  debt 
fix>m  him  to  the  defendant  in  the  at- 
tachment init  wliich  the  latter  could 
enforce  by  action.  ,        ib 


SLANDER. 

1.  In  an  action  for  slander  it  is  proper 
to  allow  the  plaintiff,  after  giving 
evidence  u>  prove  the  speaking  of 
the  actionable  words  alleged  in  the 
complaint,  to  prove  the  repetition 
of  the  same  slanderous  charge  on 
other  occasions,  and  subsequent  to 
the  commencement  of  the  action. 
Johmon  v.  Broum,  118 

• 

2.  Though  the  plaintiff,  in  such  an 
action,  cannot  prove  the  speaking 
of  other  and  different  actionable 
words,  charging  a  different  offense, 
yet  he  may  prove  a  repetition  of 
the  same  charge.  This  is  allowed, 
not  for  the  purpose  of  proving  a 
general  malicious  feeling  or  inten- 
tion, on  the  part  of  the  defendant 
towards  the  plaintiff,  but  to  show 
Uie  degree  of  fflalice  with  which  the 
slander  involved  in  the  action  was 
uttered.  ib 

8.  It  IB  not  erroneous  for  the  Judge  to 
charge  the  Jury,  in  an  action  for 
slander,  that  even  if  the  words  were 
spoken  with  the  qualification,  "if 
reports  were  true,"  that  will  not 
change  the  actionable  nature  of  the 
words.  ib 

4.  A  charge  is  equally  slanderous  and 
actionable,  whether  made  in  that 
form,  or  without  the  qualification. 
Nor  can  the  mere  fact  of  uttering 
an  actionable  charge  in  that  hypo- 
thetical form  go  in  mitigation  of  the 
damages.  ib 

6.  The  mere  form  in  which  a  slander- 
ous charge  is  uttered  has  nothing  to 
do  with  the  question  of  damages,  ib 


SPECIFIC  PERFORMANCE. 

1.  If  a  contract  for  the  sale  and  pur- 
chase of  lands  has  been  fidrly  ob- 
tained, without  misapprehension, 
surprise,  mistake  or  the  exercise  of 
any  undue  advantage,  and  it  be  not 


unconscionable  in  its  tenns,  the 
right  of  the  parties  to  its  speciflc 
perfonnance  is  a  settled  and  pos- 
itive right,  which  a  court  of  equity 
is  bound  to  maintain  and  enforce. 
lotee  V.  Morey^  561 

2.  The  objection  that  a  claim  for  speci- 
flc perfoimance  is  not  of  equitable 
cognizance,  because  the  pluntiff  has 
a  perfect  remedy  %t  law,  on  the 
contract,  in  an  action  for  damages, 
is  not  available  in  a  case  where  the 
contract  is  for  the  purchase  and  sale 
of  lands.  ib 

8.  In  such  a  case,  the  vendee  is  not 
deemed  to  have  a  perfect  remedy- 
in  an  action  at  law  for  damages. 
He  is  entitled  to  proceed  in  equity, 
for  a  speciflc  performance,  although 
he  may  have  another  remedy  at 
law,  upon  the  contract.  ib 

4.  As  a  vendor  can  maintain  his  action 
against  the  vendee,  for  a  speciflc  per- 
formance of  the  contract,  if  the  lat- 
ter refuses  to  accept  the  deed  and 
pay  the  price  agreed,  so  an  action  for 
a  like  purpose  can  be  maintained  by 
the  vendee  against  the  vendor.  The 
rights  of  the  parties  to  a*contract  of 
sale  and  purchase,  to  maintain  such 
an  action,  are  mutual.  ib 

6.  Even  inadequacy  of  consideration  is 
no  ground  for  refusing  specific  per- 
formance, unless  it  be  so  gross  as  to 
raise  the  presumption  of  fraud,  un- 
reasonableness, or  great  hardship,  ib 

STAMPS. 

Where,  at  the  time  of  executing  prom- 
issory notes,  tKe  maker  auUiorized 
and  directed  his  sgent  to  affix  the 
proper  stamps  thereto,  and  to  cancel 
the  same ;  but  such  agent,  through 
inadvertence  and  without  any  in- 
tent to  evade  the  provisions  of  the 
revenue  law,  or  to  defraud  the  gov- 
ernment of  the  stamp  duty,  neglect- 
ed to  affix  the  stamps,  for  several 
months ;  Hdd  that  the  omission  to 
affix  the  proper  stamps,  at  the  date 
of  the  notes,  did  not  avoid  the 
notes.    Vaughan  v.  O'Brien,         491 

Su  Deed,  1. 

STANDING  TREES. 

1.  It  is  well  settled,  in  this  State,  that 
standing  trees  form  a  part  of  the 
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land}  and  as  such,  are  real  property* 
OoodyMir  v.  Fof^MryA,  248 

2.  An  owner  in  fee  of  the  land  has 
the  same  estate  in  the  trees  as  in 
the  soil,  unless  there  has  been  a  sot- 
erance  of  ownership  by  such  a  oon^ 
veyanoe  as  is  adequate  to  effect  it.  ib 


STATUTES. 

A  statute  which  merely  enacts  that  all 
.  tiie  expenses  of  laying  out,  worJung 
and  grading  an  a7enue  shall  be  paid 
in  the  manner  provided  in  another 
act,  without  limiting  or  specifying 
any  amount  of  money  or  tax  to  be 
raised  or  applied,  does  not  "  state" 
the  tax,  as  required  by  article  7, 
^(  18, 14,  of  the  constitution.  The 
legislature  cannot  devolve  upon  the 
commissioners  the  power  to  ttaU  the 
tax.  Hanlon  v.  The  Board  of  Super- 
viean  of  the  County  of  Wettcheeter,  888 


8U  APPRS5TICK8,  1,  2,  7. 

Attobitbt. 

COMMISSIOVBBS  OF  HlOHWAXfl,  2. 

cobpobationb,  2,  8,  5,  6. 
Mabdamus. 
Mabbibd  Wombh,  4,  6. 
Mbchanigs'  Libn  Law. 
MuBiciPAL  Cobpobationb. 
National  Banks. 
Bailboad  Cokpabibb,  10. 
Stbbbtb  ABO  Aybnubb,  1,  6. 

TOWNB. 


STOCK. 


ksi 


See  Aobbbmbht,  6. 
Attorbbt. 
Pabtbbbbhip. 

TOWBB. 


STREETS  AND  AVENUES. 

1.  Where  commissioners  were  appoint- 
ed, by  an  act  of  the  legislature,  to 
lay  out  an  avenue,  and  commission- 
ers of  estimate  and  assessment  were 
directed  to  be  appointed,  and  the 
damages  agreed  upon  or  awarded, 
and  the  expense  of  working  the 
road,  were  directed  to  be  levi^,  as- 
sessed and  collected  as  other  town 
charges;  but  it  appeared  that,  be- 
yond taking  the  oath  of  office,  and 
makfaig  a  contract  for  the  work,  the 
commMoners  had  done  nothing  to 


acquire  jurisdiction ;  that  they  had 
not  laid  out  the  avenue,  although 
it  passed,  partly,  through  private 
lands ;  that  no  map  was  flled  until 
after  an  action  to  set  aside  their  pro- 
ceedings was  commenced,  when  a 
map  was  flled  with  no  date,  except 
that  of  the  year;  that  no  other 
papers  had  been  flled,  with  the  town 
clerk ;  and  that  no  commissioners  of 
estimate  and  assessmeot  had  been 
appointed;  Held  that  the  commis- 
sioners had  no  authority  to  make  a 
requisition  for  the  damages  and  ex- 
penses of  opening  and  worlung  the 
road ;  and  that  tbe  supervisors  had 
no  authority  to  direct  the  moDey  to 
be  raised,  and  their  action  on  the 
subject  was  not  simply  illegal,  but 
was  wholly  void.  Hankm  v.  The 
Board  of  Supervisors  of  the  Oounty  of 
Westehetter,  888 

2.  Although  the  remedy  against  un- 
wise or  unjust  modes  of  taxation 
is  to  be  sought  from  the  legislative 
department,  and  not  from  the  judi- 
ciary, yet  the  remedy  against  legis- 
lative encroachments  upon  the  con- 
stitution is  to  be  sought  from  the 

judiciary.  tb 

• 

8.  The  provision  of  the  constitution 
of  this  State,  {art,  1,  (  7,)  directing 
that  when  private  property  shall  be 
taken  for  any  public  use,  the  com- 
pensation to  be  made  therefor  shall 
be  ascertained  by  a  jury,  or  by  com- 
missioners appointed  by  a  court  of 
record,  cannot  be  waived  by  an 
owner  of  land,  who  chooses  to  make 
an  agreement  for  the  amount  of 
compensation,  so  as  to  dispense  with 
a  jury  or  commissioners.  ib 

4.  The  determination  of  the  amount  of 
compensation  is  in  the  nature  of  a 
judicial  proceeding,  and  where  the 
amount  is  to  be  paid  for  by  the  pub- 
lic, the  public,  as  a  party  hi  interest, 
have  a  right  to  that  proceeding,     ib 

5.  Under  the  act  of  the  legislature  for 
laying  out  Madison  avenue,  in  West- 
chester county,  (Lmos  of  1869,  eh, 
850,)  compensation  to  the  land  own- 
ers, for  the  land  taken,  must  be  as- 
sessed by  a  jury,  or  commissioners, 
before  the  commissioners  named  in 
the  act  can  make  a  requisition  upon 
the  supervisors  for  the  damages  and 
expense  of  operating  and  working 
the  avenue.  i 
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6.  The  legisUitnre  has  power  to  appoint 
oommissionen  to  lay  oat  aa  aTenue 
In  a  town,  although  there  are  already 
three  oommiwionera  of  highways  in 
sndi  town,  oompetent  to  act  Snch 
oommissioneTB  are  not  town  officers. 

ib 
8h  AsBiaflKSRfi. 


8URVBYB. 

8i$  ByiDBNca,  6,  7,  8. 


TAXES  AND  TAXATION. 

/8m  Gbbtiobabi. 
Ihjuhotiov,  1,  2. 


TIMB. 
5^  IvavBAvos,  (FiBB,)  7, 10, 11, 12. 


TITLE  TO  LAND. 
AmDebd. 


TOWNS. 

1.  Where  any  commissioner,  appointed 
under  the  act  of  March  81,  1856, 
authorizing  certain  towns  to  sub- 
scribe to  the  capital  stock  of  the 
Albany  and  Susquehanna  Railroad 
Company,  {Lam  o/1856,  eh,  64,)  and 
the  acts  amending  the  same,  {Law» 
of  1867,  eh.  401 ;  Law  of  1869,  eh. 
884,)  to  borrow  money  on  the  credit 
of  tiie  town,  shall  refuse  or  neglect 
to  perform  any  part  of  the  duties 
specified  therein,  his  office  will  there- 
upon become  yacant,  and  the  county 
judge,  upon  the  application  of  twelve 
resident  freeholders,  and  upon  proof 
of  the  ftMst  to  hiB  satis&ction,  has 
Jurisdiction  to  appoint  some  other 
person  to  fill  his  place.  The  FeepU 
ex  rd.  WrnXgr  v.  iSU^,  698 

2.  The  act  of  1859  {eh,  884)  was  in  foH 
nuUeria  with  the  statutes  of  1856  {eh. 
64,)  and  of  1857  {eh.  401,)  which  au- 
thorized the  appointment  of  commis- 
sioners and  prescribed  their  duties ; 
and  they  must  all  be  construed  to- 


getheTi  as  oonstitatiiig  one  syitein, 
or  one  act.  i 

8.  And  where,  upon  an  application  by 
twelve  resident  freeholders,  to  the 
county  judge,  and  proof  to  him,  he 
found,  as  flicts,  that  commissioners 
appointed  under  the  acts  made  a 
contract  to  sell  stock  subscribed  for 
by  them  in  the  name  of  a  town,  on 
certain  conditions,  one  of  which  was, 
that  the  purchasers  should  first  have 
the  use  of  the  stock,  to  be  voted 
upon  at  a  ftiture  election  of  direct- 
ors of  the  oorporatioB,  for  certain 
persons  named  in  the  contract  of 
sale;  that  they  reftised  to  sell  the 
stock  for  cash,  at  par ;  and  that  they 
sold  the  same  on  credit;  and  the 
county  judge  thereupon  adjudged 
and  determ&ed  that  it  was  the  duty 
of  the  commissioners,  if  they  sold 
the  stock,  to  sell  it  for  cash,  at  par ; 
that  for  their  neglect  or  refusal  to 
perform  that  duty  their  offices  had 
become  vacant;  and  that  the  de- 
fendants should  be  appointed  to  fill 
their  places ;  Beid  that  the  findings 
were  legitimate^  and  the  a^udica- 
tion  right.  ib 

4.  The  statute  obviously  intended  to 
intrust  the  power  of  deciding  the 
question  whether  commissionerB  ap- 
pointed thereunder  haTe  refused  or 
willfhlly  neglected  to  perfonn  any 
part  of  the  duties  of  their  offices,  to 
the  county  judge;  and  while  his  ac- 
tion, like  the  action  of  all  other  in- 
ferior officers,  can  be  made  the  sub- 
ject of  review  by  the  Supreme  Court, 
on  eertiorarif  the  practice,  in  that 
respect,  as  to  reviewing  facts,  is,  by 
analogy,  to  be  governed  by  the  same 
rules  as  are  obMrved  on  appeals  and 
eertiorarie  from  inferior  jurisdictions 
in  other  cases,  viz :  if  there  is  evi- 
dence in  the  case  which  will,  when 
fairly  weighed,  suetain  the  decision, 
this  court  will  not  interfere  upon  the 
ground  that  in  their  opinion  a 
stronger  case  has  been  made  out  by 
the  unsuocessfrd  party.  ib 


TRADE-MARKS. 

1.  The  principle  which  underlies  the 
doctrine  of  trade-marks  is,  that  he 
who,  by  his  skill,  industry  or  enter- 
prise, has  produced  or  brought  into 
market  or  service  some  commodity 
or  article  of  use,  convenience,  utility 


INDEX. 
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•r  iceommodMion,  and  affixed  to  it 
a  name,  mark,  device  or  symbol 
which  servee  to  designate  it  as  his, 
is  entitled  to  be  protected  in  that 
desii^nation  ikt>m  encroachmeot^  so 
that  he  may  haye'the  benefit  of  his 
skill,  industry  or  witerprise,  and  the 
pabUc  be  protected  from  the  frand 
of  imitators.  I%$  Chngrem  md  JBn^ 
pirt  Spring  Co,  ▼.  Th$  Bi§h  Roek  Oon- 
greu  Spring  Cb.,  626 

2.  The  doctrine  of  trade-marks  can 
ha7e  no  application  to  a  name  given 
to  a  natural  element  in  its  natural 
state.  ib 

8,  All  the  cases  reported  are  cases 
where  the  marks  infdnged  were  used 
and  applied  to  artificial  compounds, 
products  or  manuikctures  originated 
by  the  sdence,  skill,  diligence  or  en- 
terprise of  man;  and  hi  aU  these 
cases  the  principle  of  the  law  is 
stated  and  restated  as  applicable  to 
protect  the  skill,  industry  and  enter- 
prise of  mechanics,  manufacturers, 
and  inventors ;  and  hence  only  appli- 
cable to  artificial  prodacta.  P«r 
Jaicbs,  J.  ib 

4k  Where  the  pbuntaff,  as  owner  of  a 
mineral  spring,  called  the  "  Congress 
Spring,"  and  widely  known  as  such, 
and  its  water  by  the  designation  of 
*'  Congress  Spring  water,"  for  over 
seventy  years,  was  entitled  to  the 
rights  of  its  predecessors  in  the  use 
of  the  word  "  Congress,"  and  that 
word  had  previously  only  been  used 
and  applied  to  water  in  ooxmection 
with  said  spring  and  its  water ;  it 
was  yet  Sdd  that  as  the  water  was 
not  an  artificial  product,  and  there 
was  nothing  in  the  mode  of  bottling 
the  water  for  sale,  or  the  mode  of 
sale,  originating  with  the  plainUflT, 
or  the  former  owners,  which  tiie  word 
"Congress"  defined,  designated  or 
impli^,  the  plaintiff  had  no  exclu- 
sive right  to  the  use  of  that  word  in 
connection  with  such  business,  or  in 
connection  with  the  word  "  water," 
or  the  words  "  spring  water."         ib 

6.  Accordhigly  hM  that  the  plaintiff 
was  not  entitled  to  an  ii\jnnction 
against  a  corporation  called  the 
"  High  Rock  Congress  Spring  Com- 
pany," the  owner  of  another  mineral 
spring,  named  the  "  High  Congress 
Spring,"  to  restrain  such  corporation 
from  using  the  name  "High  Rock 


Congress  Spring  Company,**  oranjr 
name  containing  "Congress  Spring 
Company,**  in  its  businees  of  putting 
up  mineral  waters ;  and  from  using 
or  putting  upon  any  bottles,  oorks, 
boxes  or  packages,  doc.,  the  words 
"Congress  water,*'  or  "Congress 
Spring  water,"  either  alone  or  in 
coimection  with  other  words,  AiC.  ib 

6.  A  name  can  only  be  protected  as  a 
trade-mark  when  it  is  used  merely 
as  indicating  the  true  origin  or  own- 
ership of  the  article  ofiered  for  sale. 
Never  when  it  is  used  to  distinguish 
the  article  itself,  and  has  become,  by 
adoption  and  use,  its  proper  appel- 
lation, ib 

7.  BM  that  within  the  above  principle 
neither  the  plaintiff;  or  its  predeces- 
sors, acquired,  or  could  acquire,  any 
property  in,  or  exclusive  right  to  the 
use  of,  the  word  *'  C^mgress,"  in  con- 
nection with  the  word  "  water,**  or 
the  words  "  spring  water  ;*'  because 
that  word  had  no  relation  to,  and  did 
not  indicate  tiie  origin  or  ownership 
of  the  article  named,  but  only  desig- 
nated the  article  itself,  which  desig- 
nation had  become,  by  adoption  and 
use,  its  proper  appellation.  ib 


TROVRR, 
jSm  CovYEBBioa. 


u 

USURY. 
S«e  Natiohal  Banks. 


VENDOR  AND  PURCHASER. 

1.  Where  wood  is  soki  subject  to  in- 
spection and  measurement  by  a  rail- 
road inspector  of  wood,  the  pur- 
chaser is  entitled  to  have  the  same 
actually  measured  by  such  inspect- 
or, or  to  have  sometUng  done  which 
will  be  equivalent  to  a  measurement. 
He  is  not  bound  by  the  mere  guess, 
or  loose  estimate  by  the  eye,  of  such 
inspector,  as  to  the  quantity.  Me- 
Andr0Wt  v.  Santse,  198 
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2.  Where  a  purchaser  of  lahd,  after 
paying  a  portion  of  the  considera- 
tion and  promising  to  pay  the  rest, 
fiuls  to  do  so,  he  cannot,  on  being 
sued  for  the  balance  of  the  consid- 
eration, set  np  his  own  breach  of 
promise  as  a  defense  to  the  action, 
in  this,  that  because  he  did  not  per- 
form, the  statute  of  frauds  applies ; 
where  he,  by  reason  of  the  perform- 
ance by  Uie  vendor  of  everything  on 
his  part  agreed  to  be  performed,  is 
in  possession,  and  is  ei\joying  the 
benefits  of  uie  estate  purcluuied. 
Coffftr  V.  LaminsTi  421 

8.  One  who  purchases  land  with  knowl- 
edge of  another's  right  thereto  un- 
der a  contract  of  purchase,  takes 
his  titie  subject  to  such  right;  and 
that  being  so,  either  the  de^  to  him 
will  be  set  aside,  or  he  will,  with 
his  wife,  be  directed  to  convey  to 
the  person  having  the  prior  right. 
Lo9B$  V.  Jfony,  661 

Sh  Evxdbvcb,  1. 

SpBcirio  Pbbfobxavcb. 


w 


WAIVER. 

8m  Agbbbmbvt,  2. 
Appbal,  1. 

BOBD,  8. 

IVSUBAHOB,   (FiBB,)  6,  9,   10,   11, 

12,  18. 
Stbbbtb  abd  Atbhubs,  8. 


WABEHOUSEMEN. 
Ste  Cabbibbb. 

WABRANTY. 
80$  Fbaod,  2,  8. 

WILL. 

1.  A  gift,  by  win,  to  an  executor,  of  a 
sum  of  money  as  a  compensation 


for  his  services  as  such,  over  and 
above  his  commissions,  stands  in  the 
same  position,  and  partakes  of  the 
same  character,  as  the  commissions 
of  an  executor^  It  is  not  an  abso- 
lute  gift,  and  not  such  a  devise  or 
legacy  as  becomes  forfeited  under 
the  statute,  (2  M,  S,  66,  f  60,)  by 
the  legatee  becoming  a  subscribing 
witness  to  the  execution  of  the  will. 
Pniyfi  V.  Bnnkerhof,  176 

2.  Nor  are  a  devise  of  real  estate  in 
trust  to  make  partition,  and  for  vari- 
ous special  purposes,  or  a  gift  of  per- 
sonal estate  in  trust,  forfeited  by  tiie 
devisee  or  legatee  becoming  a  sub- 
scribing witness.  ib 

8.  Whether  the  above  statutory  pro- 
vision is  superseded  and  amended 
by  section  899  of  the  Code  of  Pro- 
cedure?    Quare,  ih 


WITNESS. 

1.  In  a  partition  suit  between  the  chil- 
dren of  the  husband  by  his  first 
wife,  and  his  children  by  a  woman 
claiming  to  have  been  his  second 
wife,  the  latter  is  a  competent  wit- 
ness in  behalf  of  her  children,  to 
prove  their  legitimacy.  Van  Tuyl  v. 
VanTuyl,  286 

2.  The  &ir  construction  of  section  899 
of  the  Code  of  Procedure  is,  that 
when  adverse  rights  by  succession 
are  involved,  one  litigant  shall  not 
testify  to  a  transaction  with  the  de- 
ceased predecessor  in  tiUe,  invalid- 
ating or  impairing  the  right  or  titie 
of  t^B  other.  ih 

s0$  evtdbbgb,  2,  4,  6. 

Ofivionb  of  Witvbssbb. 
Pbaotiob,  16. 


WRIT  OF  ERROR. 
iSSM  Cbim»al  Law,  11, 12. 


END   OF   YOLUMS   FIFTT-SEYEN. 
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